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sill WILLIAM IILACKSTONLLS THE FACE. 


'J'hk lullowinjr sliiM‘ts roiitnin tli<‘ sul>staii(M* at t\ cniirsi* ni’ 
turrs on tlio l-aws of I jiiirliiiul, wliidi A\on» road l»y tho Antlior 
iji tli(‘ l^nivcrsiiy of ()xf(jrI). Ilis oi-i<i;inaI plan look its n’so in 
tlio yoar 17 oJ}; and notwithstanding the novolty of suoh an 
at((‘ia])t in this a;j:<' and oonnliy, and tli<‘ prtjndii'os nsnally oon- 
ooiv<‘d aj^ainst anv innov'ations in tlu^ (‘stahlislu*d nuKk* td' odiioa- 
tioii, h<* had tho satislaolion to iiiid, and ho aokllo\^lod<^■os it A\ith 
a nuxtnro of prido and i^ratiliidi*, that Jn’s oia]oa\oiirs w<*n; (*110011- 
ra;j:od and patvonisod hy ihosi*, in tiu* l"niv(M‘sity and out of 

it, \\lios(* u'ood o|)inion and osl<‘o]ii la* was principally dosirous to 


obtain. 

Tli(‘ death of ^\r, V'inkk in IToh, and his ainphi boiu*faotion 
to tiu* IhiiviTsity for jironiotinir tlai study (»f law', jn’odnoid 
al)out two y(*ai*s aft(*rwards a rt'i^nlar and jnihlio ostid»lishinoiit of 
what tho Author had privately undoiiakom Tin* knowlodp?of 
onr laws and ooiistitutioii was ad(jpt(*d as a lihoral soionori hy 
jjjonoral aoadenuoal authority : oonqx tont <*iidowinont^^w<‘ro di*- 
oro<*d for tho snt>tx)rt of a l('otnr<*r, and tho ]M‘r})(‘tual oiioonra^(i- 
inout of stnd(*nts; and tlu* oonipiI(*r of tho f'nsuin^ Conim(*ntarios 
had tlio honour to l)o olc^otod tho first Vin(*riaii l*rofossor. 

Ill tliis situation ho was lod, hoth hy duty and hioh'nation, to 
iuv(*stip:ato ^llo ol(*nionts of tho law, and tho f^i-oiinds of our civil 
]>o]ity, with groattT assiduity and atti'ntion tlian many have 
tliouf^lit it iicoc'ssary t<^ do. And y(*t all, wlio of lato y<*ars hav(* 
attoiuh'd tlu* public administration o( juslici*, must Ik* scnsihlo 

that a masterly aoqnaintaiici' with tin* <ronoral spirit of laws and 
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j>riiioi|>los of univ(‘rsiil jurispriul(‘ii<*o, comliinod with (ni acciirato 
kiiowlodgo of our own iunuirij)al (*oustitutions, Ihrir orij^iiud 
reason, and history, liath f:^'v(iU u beauty and (‘uorgy to many 
iiauhTn jndi('ial decisions, with whieh our aiieostors wei*o wliolly 
nnaequainted. If, in tla^ ])Ui‘snit of these inrjniries, the Antii or 
liatli l)e<*n abl(‘ lo rf'ctHy any (UTors wliieh eitluT ln‘ins<‘lf or otlu'i’s 
inav liave lierelofonr iinbilx'd, Iiis pains will b(‘ siil1i<a(mtly un- 
swei’ed : and if in soine jM'ints is still mistaken, the euiidifl ainl 
judii*ions readcT Avill make due allowanees for the dillienlties of a 
search so i»ew, sci <‘xtensiv<‘, and so laborious. 

Nov. l7P»r>. 


POSTStUilPT. 


Not\VTTTTSTANT>tNO the diflidcaiec' expr<*ss('d in tlu^ forej^oinp; 
IVefae<*, no sooner was ih * work eompkded, but many of its 
])ositions w(T(' vehenuaitly atta^doul by zeah»ts of all (eviai ojipo- 
.sit(‘) d<‘Uoiniualions, relipjious as a\( 01 as eivil ; by sonu; with a 
jyi'initer, by othei-s with a less d('*;Tee of aerimony. To smdi of 
these animadveitia’K as have fallen A^ithin tlu^ Autho*''s notie(‘ 
(for lie doubls not but some have es(‘aped it), he owi'S at knist 
this oblij;a1iou: that they have oecasioned him from time to lime 
to revise his work, in resjK'et to the pnitieulars obJef*t<*d to; to 
r(‘(ru<‘t or (‘xpung’e from it what ajipeart'd to be really erroneous; 
to anarnd or supply it when inaecuratt! or dideelivt*; lo illustrate 
and explain it wla a obsemv, Ihit, wdier(i las tliouj^ht the objee- 
tions ill-founded, he hath hTt and shall Itwe the book to defend 
itself; iK'ing fully of o}>inion, that if his ]»rinei[»les be fals(; and 
liis doetrines unwaiTantable, no ajxdogy from himself ean makes 
lliem right; if founded in truth and roetitnde, no eeusure from 
olhei's ean make tlauu wron;^. 



THE EDITOH’S PREFACE 


In lollowin^ pai^cs an attfsinpt lias boon inarlo to nilajit fbo 
( V)iaiia*iitiU*i<\s ol* Sir \\'illiaiii Ilhu'kstono to tho pre'si'iit stato of 
tlie liiAV, by inakinix surli alterations in anil additions to tlie ti^xt, 
as simmikmI to lx* consistent nitli Ili<s ori^iiiial plan of the Avorlc. 

Had it been possibles to liavo reprinted the nork as it was left 
by its <listin<j^iiisJiod Author, and within any voasonalilo compass 
of <*oi’rectivo notes to have afTorded the rt*ad(*r that introductory 
and ]>oitnlar view of the <‘xistin^ l^aws of hhif^lainl, Avliich it was 
tin* object of Sir AVilliam ] 5 lackstono to sujiply, tliat plan would 
have been ado[)ted. The text lias bctai altere<l and iKlde<l tf), 
soh'ly because tliis course s(*enn‘d to bo the only mode in which 
the (^oinnieutari(*s (*ould Ih^ usefully r(‘pro<Iu(‘(*d in the pn‘S<ait 
day; ainl it is )iop(*d that the nn;thod whicli has beiai adopted 
will nie<‘t with the apt>robation of the reailr^r, wlnai ho comes 
to examine the extent and variety of the altisrations which have 
b(*eji made in the law Avithin the last ha]f-(*entnry. 

No one can at»prcciate the (^onmuaitaries of Sir William 
Illaekstonc so thoroughly as the jK‘rsou t<i whom the <luty of 
editing them has betai inti*usted. Tin* trouble sind anxi«*ty 
involved in the perform.ance of that duty caniifit be jud^efl of 

by a mt*r<‘ perusal of the work; for what may ajip<*ar to be a 
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trivial or nniinjMirtant oinHiidation, may i>()ssibly liav4^ ucrasionrd 
inu(‘li laljour and C(»nsidoval)l(i tliouj^ht. Tlu* Kditov voiilnn^s, 
tlior«‘l<jro, to claini sonu? considia'ulion for tlio dininilty of liis 
task, and soin<‘ indiilf«;onco for thoso defects in its exijculion, 
wlncli lio cannot but feed must exist. 


Wnicncvcrtlu' l^klitor lias, in any instance, vontur<*d toalteT or 
add to tlu5 text of Sir William JJhudvstonc, lie bas ^iven his 
authority for so doin^.'‘ This ndcrence^ has often been niaeh* in 
the text itself, hv a mention of tlu* statute Mliiedi lias effected tlit‘ 
chanjr(» in the law; more fn'quently, liowevi'r, his authority has 
been stated in a note.'' The alliTations which have been irnuh' 
in tlu^ t<*xt, and thos(» jioi-tious of tlie woi'k for which tla^ pn^siait 
Kditor is responsibh', have, Avilh few exceptions, Ix^en put within 
invca’ted commas, in order that tlu' reader may he able at oiic<‘ 
to distini^iisli tht^se alterations or additions from tin* original 
text. The fcAV 6x(*(‘])tions, wdn<*h havi' not been [M.>int(*d out in 
this way, <*ompi'is<? those words wdiieh in tlxo orijj;inul text of Sir 
William JJlaekstone were in the present^ but in tlie presiait 
(idition art' iu the past tmise; many paj^es, and indeed ehapba-s, 
of the Commentaries, haviii}^ boc’oim^ purely bistorieal,^^ Those' 
portions of the Commentaries wbieli bav(5 beeoim^ entirely obso- 
Icite, but are still curious or interesting oitluu' iu a- bist<>ri(*al point 
of vicnv or Avith refereuei' to tlu' altc'rod state of tlai law, luiv(' 
been eouvei'ted into noteSy ref(?reiiet' beint^ made at the same 
time to the i»ag(' of the oj-iginal work. TJiosi' noti's, for wliieh 


* The KiUtor’B refen uccsinay be easily 
distinguished from those of the original 
work. Sir W illiam Blnckstonc referred 
to the ilccisions of the Courts by men¬ 
tioning the volume and page of the rc> 
porter meroly, thusI Burr. 52G** 
(sec vol. 1 . p. .AC). The present Editor 
has used the modern method of quota¬ 
tion, thus; Jewinon v. Dt/sotiy 9 M, & 
AV. AIO” 

** 'I’hc I'ditor has on several iiccosions 
siibhtUiited for AV'ilkins' I.atin transla¬ 
tion of our Early Statute^i. what may bo 


called the authorized version, published 
by tlic Bocord Commission. He has also 
ventured to suhittitute for the references 
to AVilkins* Jj'yca Atiylo-mixaniav (fol. 
1712), references to “The Ancient Laws 
and Institutes of England, published 
under the direction of the Uccord Com¬ 
missioners,” 8vo, 1840, and ably edited by 
Benjamin Thorpe, Esq. 

The Kditor has also mentioned, on 
the margin, the pages of the oiiginal 
work. These pages are plucc<l witliin 
brackets, thus: 



I’KKKA('K. 


IX 


iho IvUtor i;s hiiiisrlf res]H>nsihl<‘, Jinvo been jiiit witliiu iuvoiletl 
t'(»uiinas, ill th*' siuiii' way as his additions to tlio t<‘xt. 


What siiocoss may have' attoiided liis efforts it is impossiblo 
for the Editor to jud^o. Ho ran only pledge himself that no 
trouble or labour has bemi wanting on liis ])art, to fulfil proiierly 
the r<‘s[)onsibI(‘ duty whieh lu; has mulertaken. He has enjoyed 
tlie advantage, iii many ius<ane(^s, of the adviee and assistauee of 
sc>nu» of his professional friends, whose kiudiicss ho feels eallod 
upon tlius pnbliely to aeknowledg(\ 


'rKMiaac, 
.lAor// l8o7. 
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INTRODUCTION. 


SECTION I. 


ON THE STUDY OF THE LAW.' 


Tiik science of the laws and constitution of our own country [ ^ ] 
is a species of knowledge, in which tho gentlemen of England 
have been more remarkably deficient than those of all Europe 
besides. In most of the nations on the continent, where tho 
civil or imperial law, under different modifications, is closely 
interwoven with tho municipal laws of the land, no gentleman, 
or at least no scholar, thinks his education* is comjfieted till 
he has attended a course or two of lectures, both upon the in¬ 
stitutes of Justinian and the local constitutions of his native 
soil, under the very eminent professors that abound in their 
several uiriversitios. And in the northern part of our own 
island, wliero also the municipal laws ore frequently con¬ 
nected with the civil, it is difficult to meet with a person of 
liberal education, who is destitute of a competent knowledge 
in that science, which is to be the guardian of his natural 
rights, and the rule of his civil conduct. 

Nor have the imperial laws been totally neglected even in [ 5 ] 
the English nation. A general acquaintance with their de¬ 
cisions has ever bc»en deservedly considered as no small ac- 
corapHshnient of a gentleman; and a fashion formerly pre¬ 
vailed, to transport the growing hopes of this island to foreign 


* This dissertation was read as an 
inaugural address, at tho opening of the 
first course of Vinerian lectures in 
Oxford, on 25th Oct. 1758. Being now 
treated os a general essa^ on the Study 
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of ‘the Law, a few prefatory remarks, 
addressed by the learned commentator 
to tho vice-chancellor and gentlemen 
of tho university, have been omitted 
here, and at page 19, post. 
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ON THE STUDY OP THE LAW. 


imiyersities, in Switzerland, Germany, and Holland; which, 
though infinitely inferior to our own in every other considera¬ 
tion, have been looked upon as better nurseries of the civil, 
or (which is nearly the same) of their own municipal law. In 
the meantime it has been the peculiar lot of our admirable 
system of laws to be neglected, and oven unknown, by all but 
one practical profession; though built upon the soundest 
foundations, and approved by tlie experience of ages. 

Far be it from me to derogate from the study of the civil 
law, considered (apart from any binding axithority) as a col¬ 
lection of wiitten reason. No man is more thoroughly per- 
sxiadod of the general excellence of its rules, and the usual 
equity of its decisions, nor is better convinced of its us('. iis 
well as ornament to the scholar, the divine, the statesman, 
and even the common luAvycr. 13ut we must not cari’y our 
veneration so far as to sjicrifice our Alfred and Edward to the 
manes of Theodosius and Justinian: avo must not prefer tlie 
edict of the pra?tor, or the rcscrii)t of the Eoman enij)oror, to 
our own immemorial customs, or the sanctions of an Englivsh 
parliament; unless avo can also prefer tlio despotic monarchy 
of Eoine and Byzantium, for Avhoso meridians the foi’mer worci 
calculated, to the free constitution of Britain, Avhich the latter 
are adapted to perpetuate. 

Without detracting, therefore, from the real merit which 
abounds in the imperial law, I hope I iiiay have leave to 
assert, that if an Englishman must bo ignorant of cither the 
one or the otlier, he had beitc^r bo a stranger to fhe Eonuin 
than the English institutions. For I think it an unde¬ 
niable position, that a competent knowledge of the laAvs of 
that society in which Ave live, is the proper accomplishment of 
[ G ] eA’ery gentleman and scholar; a highly useful, I had almost 
said essential, part of c liberal and polite education. And in 
tliis I am Avarranted by the example of ancient Home, Avhero, 
as Cicero informs us,'' the very boys were obliged to learn the 
tAvelvo tables by heart, as a carmm neemarium^ or indis- 
ponsablo lesson, to im])rint on tlujir tender minds an early 
knoAvIedge of the laws and constitution of their country. 

But as the long and universal neglect of this study with us 
in England, seems in some degree to call in question the 


^ De Leg. 2. 23. 
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truth of this evident position, it shall therefore be the business 
of this introductory discourse to demonstrate the utility of 
some general acquaintance with the municipal law of the 
land, by pointing out its particular uses in all considerable 
situations of life. 

And, first, to demonstrate the utility of some acquaintance ^ 

with the laws of the land, let us only reflect a moment on the uw, 
singular frame and polity of that land, which is governed by 
this system of laws. A land, perhaps the only one in the 
universe, in which political or civil liberty is the very end 
and scope of the constitution.® This liberty, rightly under¬ 
stood, consists in the power of doing wliatever the laws per¬ 
mit ; ^ which is only to bo effected by a general conformity of 
aU orders and degrees to those equitable rules of action, by 
which the meanest individual is protected from the insults 
and oppression of the greatest. As therefore every, subjecit is 
interested in the preservation of the laws, it is incumbent 
upon every man to be acquainted Avith those, at least, with 
which he is immediately concerned ; lest he iiicui' the censure, 
as w'ell as inconvenience, of living in society Avithout knowing 
the obligations which it lays Iiim under. And thus much may 
suffice for persons of infei*ior condition, who have neither [ 7 ] 
time nor capacity to enlarge their vicAVs beyond that con¬ 
tracted spliere in which they ai-e appointed to move. Hut 
tliose on whom natiu'e and fortune have bestoAved more 
abilities and greater leisure, cannot be so easily excused. 

These advantages arc given them, not for the benefit of them¬ 
selves only, but also of the public; and yet they cannot, in 
any scene of life, discharge properly their duty either to the 
public or themselves, Avithout some degree of knoAvledge in 
the laAvs. To evince this the more clearly, it may not be 
amiss to descend to a few particulars. 

Let us, therefore, begin with our gentlemen of independent 
estates and fortune, tlio most useful, as well as considerable, 
body of men in the nation ; Avhom even to suppose ignorant 
in tliis branejj of learning is treated by Locke* as a sti’ango 
absmxlity. It is their landed property, with its long and 

^ Montesq. Esp. L. 1.11, c. 5. 

^ FacuHoi ejitSf quod cuiquefacern libet^ uhi quid r i, out jure prokihetur, lust. 1.3,1. 

” Education, § 187. 
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to Testators, 


[ 8 ] 


to Jurors, 




voluminous train of descents and conveyances, settlements, 
entails, and incumbrances, that forms the most intricate and 
most extensive object of legal knowledge. The tliorongh 
comprehension of these, in all their minute distinctions, is, 
perhaps, too laborious a task for any but a lawyer by pro¬ 
fession ; yet still the understanding of a few leading prin¬ 
ciples, relating to estates and conveyancing, may fonn some 
check and guard upon a gentleman’s inferior agents, and 
preserve him at least from veiy gross and notorious impo¬ 
sitions. 

Again, the policy of all laws has made some forms neces¬ 
sary in the wording of List wills and testaments, and certain 
requisites with regard to their attestation. An ignorance in 
those must always be of dangerous consequence to such as, 
by choice or necessity, compile tboir o^vn testaments without 
any tcclmical assistance. Those who have attended the 
courts of justice are the best witnesses of the confusion and 
distress that are hereby occasioned in families; and of the 
dilTieulties that arise in discerning the true meaning of the 
testator, or sometimes in discovering any meaning at all; so 
that in the end, his estate may often be vested quite con¬ 
trary to those his enigmatical intentions, because, perhaps, ho 
has omitted one or two fomal Avords, Avhich are necessaiy to 
ascertain the sense with indisputable legal precision, or has 
not executed Ids will in the presence of two witnesses as the 
law now reqmres. 

But to proceed from private concerns to those of a more 
public consideration. AH gcmtlemen of fortune are, in con¬ 
sequence of theii' property, liable to be called upon to esta¬ 
blish the rights, to estimate the injuries, to Aveigh the accusa¬ 
tions, and sometimes to dispose of the lives of their folloAV- 
subjects, by serving upon juries. In this situation they have 
frequently a right to decide, and that upon their oaths, ques¬ 
tions of nice importance, in the solution of wldch some legal 
skill is requisite; especially where the law and the fact, as it 
often happens, are intimately blended togctlicr. And the 
general incapacity, even of our best juries, to do this with any 
tolerable propriety, has greatly debased tlioir authority; and 
has unavoidably throAvn more power into the hands of tlio 
judges to direct, control, and even reverse their verdicts, than 
perhaps the constitution inteTidcd. 
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But it is not as a juror only, that the English gentleman is 
called upon to determine questions of right, and distribute 
justice to his fellow-subjects: it is principally with this order 
of men tliat the commission of the peace is filled. And here 
a very ample field is open for a gentleman to exert his talents 
by maintaining good order in his neighbourhood ; by punisli- 
ing tlie dissolute and idle; by protecting the peaceable and 
industrious ; and, above all, by healing pet?y differences, and 
preventing vexatious prosecutions. But, in order to attain 
those desirable ends, it is necessary that the magistrate sliould 
understand his business; and have not only the will, but the 
pow(!r also (under which must be included the knowledge) of 
administering legal and effectual justice. Else, when he has 
mistakiiii his aixthority, through passion, tlmough ignorance, [ 9 ] 
or absurdity, he will be the object of contempt from his infe¬ 
riors, aiwl of censure from those to whom he is accoxintable 
for liis conduct. 

Yet fartlicr : most gentlemen of considerable property, at lo Members of 
some period or other m their lives, are ambitious ot repre¬ 
senting their country in parliament; and tJiose who are am¬ 
bitions of receiving so liigh a trust, would also do well to re¬ 
member its nature anti impoi’tance. Tliey are not thus 
honourably tlistinguishcd from the rest of their follow-subjects, 
iiKU’cly that they may eujoy a few peculiar privileges; that 
they may list under party banners; may grant or withliold 
supplies; may vote xvith or vote against a popular or un¬ 
popular administration; but upon considerations far more in- 
teri‘stiiig and impoi-tant. They are tlie guardians of the 
English constitution ; the makers, repealers, and interpreters 
of the English laws; delegated to watch, to check, and to 
avert every daugc^'ous innovation, to propose, to adopt, and 
to cherish any solid and well-weighed improvement; bound 
by every tie of nature, of lionour, and of religion, to transmit 
that constitution and those laws to their posterity, amended 
if possible, at least without any derogation. And bow unbe¬ 
coming must it a]ipear in a member of the logislatni'o to vote 
for a new law when he is utterly ignorant of the old! what kind 
of interpretation can ho bo enabled to give, who is a stranger 
to the text upon which ho comments! 

Indeed, it is perfectly amazing that tliere should be no 
otlicr state of life, no other occupation, art, or science, m 
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which some method of instruction is not looked upon as 
requisite, except only the science of legislation, the noblest 
and most difficult of any. Apprenticeships are held necessary 
to almost every art, commercial or mechanical; a long course 
of reading and study must form the divine, the physician, and 
the practical professor of the laAvs: but every man of superior 
[ 10 ] fortune thinks himself bom a legislator. Yet Cicero was of 
a different opinion: “ It is necessary (says he^ for a senator 
to be thoroughly acquainted with the constitution; and this 
(he declares) is a knowledge of the most extensive nature; a 
matter of science, of diligence, of reflection; without which 
no senator can possibly be fit for liis office.” 

The mischiefs that have arisen* to the public from incon¬ 
siderate alterations in our laws, are too obvious to be called 
in question: and how far they have been owing to the de¬ 
fective education of our senators, is a point well worthy of 
public attention. The common law of England has fareid Jiko 
other venerable edifices of antiquity, wliich rash and inex¬ 
perienced workmen liave ventured to new-dress and refine, 
with all the rage of modern improvement. Hence freqiunitly 
its symmetry has been destroyed, its proportions distorted, 
and its majestic simplicity changed^or specious embellish¬ 
ments and fantastic novelties. For, to say the truth, almost 
all the perplexed questions, almost all the niceties, intricacies, 
and delays (wliich have sometimes disgraced the Englisli, as 
well as other courts of justice), owe their origin not to the 
common law itself, but to innovations that have been made in 
it by acts of parliament; overladen (as Sir Edward Coke 
expresses it*) Avith provisoes aUef additions, and many tiuK's on 
a sudden p(?micd or corrected by men of none, or very little 
judgment in law.” This great and w^ell-experienced j'udgo 
dechires, that in all his time he never know two questions 
made upon rights merely depending upon the common Iuav ; 
and wamly laments the confusion introduced by iU-judging 
and unlearned legislators. “ But if,” he subjoins, acts of 
parliament were after the old fashion penned, by such only as 
perfectly knew what the common law was before the making 
of any act of parliament concerning that matter, as also how 
fur former statutes had provided remedy for former mischiefs, 


' Dc Leg. 3, 18. 


« 2 Kcp. pref. 
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and defects discovered by experience; then should very few 
questions in law arise, and the learned should not so often [ 11 ] 
and so much perplex their heads to make atonement and 
peace, by construction of law, between insensible and dis¬ 
agreeing, words, sentences, and provisos, as they now do.*' 

And if tlxis inconvenience was s(f heavily felt in tiie reign of 
Queen Elizabeth, how much must the evil have increased in 
later times, when the statute-book is swelled to so much 
larger bulk; unless it should be found, that the ponners of 
om* modern statutes have proportiouably better informed 
themselves in the knowledge of the common law. 

Wliat is Siiid of our gentlemen in general, and the pro- to the Nohiiity, 
priety of their application to the study of the laws of their 
country, will hold equally sti’ong, or still stronger, with 
regard to the nobility of this realm, except only in the 
arthJe of serving upon juries. But, instead of this, they 
liave s(3veral peculiar ju'ovinties of far gi*eater consequence 
and concern; being by birth hereditary counsellors of the 
crown, and judges upon their honom* of the lives of their 
brothcr-peers.*‘ • 


^ Sir William Bluckstonc hero adds, 
“ and arbiters of the property of nil 
their fellow-subjects, and that on the 
Inst resort. In this their judicial 
capacity (the lonriicd commentator 
continues) they arc bound to decide 
the nicest and most critical points of 
the law: to o.xaininc and correct such 
errors as have escaped the most expe¬ 
rienced sages of the profession, the 
lord keeper and the judges of the 
courts of Westminster. Their sentence 
(tlie sentence of the House of Lords in 
its judicial capacity) is final, decisive, 
irrevocable; no appeal, no correction, 
not even a review can be had; and to 
their determination, whatever it hs, 
the inferior courts of justice must con¬ 
form; otherwise the rule of property 
would no longer be uniform and 
steady. 

Should a judge in the most sub¬ 
ordinate jurisdiction be deficient in 
the knowledge of the law, it would 
reflect infinite contempt upon himself, 
and disgrace upon those who employ 
him, and yet the consequence of his 
ignorance is comparatively very trifling 


and small: his judgment may ho ex¬ 
amined, and his errors rectified, by 
other courts. But, how much more 
serious and affecting is the case of a 
superior judge, if without any skill in 
the laws he will boldly venture to 
decide a question upon which the wel¬ 
fare and subsistence of whole families 
may depend! where the chance of his 
judging right or w*rong is barely equal; 
and where, if he chances to judge 
wrong, he does an injury of the most 
alarming nature, an injury without 
possibility of redress. 

Yet, vast as this trust is, it can no 
where be so properly reposed, us in the 
noble hands where our excellent con¬ 
stitution has placed it; and therefore 
placed it, because, from the inde¬ 
pendence of their fortune and the 
dignity of their station, tlioy arc pre¬ 
sumed to employ that leisure which is 
the consequence of both, in attaining a 
more extensive knowledge of tlie laws 
than persons of inferior rank; and be¬ 
cause the founders of our polity relied 
upon that delicacy of sentiment so 
peculiar to noble birth; which, as on 
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[ 12 ] The Boman Pandects will furnish us with a piece of his¬ 
tory not inapplicable to our present purpose. Sorvius 
Sulpicius, a gentleman of the patrician order, and a cele¬ 
brated orator, had occasion to take the opinion of Quintus 
Mutius Scacvola, the then oracle of the Eoman law; but, 
for Avant of some knowledge in that science, could not so 
much as understand even the technical terms, which his 
friend was obliged to make use of. Upon which, Mutius 
Scmvola could not forbear to upbraid him with this memo¬ 
rable reproof, “that it was a shame for a patrician, a 
nobleman, and an orator of causes, to bo ignorant of that 
law in which he was so peculiarly concerned.” This re- 
})roach made so deep an impression on Sulpicius, tliat ho 
immediately applied himself to the study of the law; 

[ 13 ] wherein he arrived to thaf proficiency, that he left bcdiiiid 
him about a hundi'ed and fourscore volumijs of his own 
compiling upon the subject; and became, in the opinion 
of Cicero, a much more comjdete lawyer tlian even Mutius 
Scajvola himself. 

I would not be thought to recommend to oui' English 
nobility and gentry to become*as great huvyers as Sulpicius; 
thougli he, together with tliis liharactor, sustained likewise 
that of an excellent orator, a fiim patriot, and a Avise, inde¬ 
fatigable senator; but th(5 inference Avliieh arises from the 
story is this, that ignorance of the laws of the land has 
ever been esteemed dishonourable in those who are intrusted 
by their country to maintain, to achninister, and to amcnid 
them. ■. 

totheaergy, Nor wiU some degree of legal knowledge bo found in the 
least superfluous to persons of inferior rank; csptMdally tlioso 
of the learned professions. The chirgy, in particular, l»csides 
the common obligations they are under in proportion to their 
rank and fortune, have also abundant reason, considered 


one hand it will preyent either interest 
or affection from interfering In ques¬ 
tions of right; so on the other it will 
bind a peer in honour, an obligation 
which the law esteems equal to an- 
otheris oath, to be master of those 
points upon which it is his hirthright 
to decide.’* 

But for many years the peers have 


not personally interfered in those mat> 
ters which have come before them ju¬ 
dicially ; and the appellate jurisdiction 
of the House of Lords has been ex¬ 
ercised exclusively by the lord chan¬ 
cellor and such other peers us have 
held high judicial office. (Sec vol. ill. 
p. 64.) O'Connell v. The Quee/e, 11 
Cl. & Fin. 1 j5. 
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merely as clergymen, to be acquainted with many branches [ 14 ] 
of the law, which are almost peculiar and appropriated to 
themselves alone. Such are the laws relating to advowsons, 
institutions, and inductions; to simony, and simoniacal con¬ 
tracts; to uniformity, residence, and pluralities; to tithes, 
and other ecclesiastical dues; to marriages (more especially 
of late), and to a variety of other subjects, which are con¬ 
signed to the care of their order by the provisions of par- 
thmlar statutes. To understand these aright, to discern wliat 
is warranted or enjoined, and what is forbidden by law, de¬ 
mands a sort of legal apprehension; which is no otherwise to 
be acquired than by use, and a familiar acquaintance with 
legal writers. 

For the gentlemen of the faculty of physic, I must frankly to rhymdanB. 
own that I see no special reason why they in particular 
should apply themselves to the study of the law, unless in 
common with other gentlemen, and to complete the cha¬ 
racter of general and extensive knowledge; a character 
which their profession, beyond others, has remarkably de¬ 
served. Tliey will give me leave, however, to suggest, and 
that not ludicrously, that it might frequently be of use to 
families, upon sudden (imergencios, if the physician were 
acquainted with the doctrine of last wills and testaments, 
at least so fai' as relates to the formal part of their 
execution, 

13iit those gentlemen who intend to profess the civil and ^ civiiiana, 
eccleHiasti(.*al laws, in the spiritual and maritime courts of 
this kingdom, are of hU men (next to common lawyers) the 
most indispensably obliged to a})ply themselves seriously to 
the study of oui- municipal laws. For the civil and canon 
laws, considered with respect to any intrinsic obligation, 
have no force, or authority in this kingdom: they are no 
more binding in England, tlian our laws arc binding at 
Itomc, But as far as these foreign laws, on account of some 
peculiar propriety, liave in* some particular cases, and in 
some partic^ar courts, been introduced and allowed by our 
laws, so far they oblige, and no farther; their authority 
being wholly founded upon that permission and adoption. 

In wliich we are not singular in our notions; for, even in [ 15 ] ’ 
Holland, whore tlui imi^erial law is much cultivated, and its 
decisions pretty generally followed, wc arc informed by Van 
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Lecuwen,* that " it receives its force from custom, and the 
consent of the people, either tacitly or expressly given: for 
otherwise (he adds) we should no more be bound by this 
law, than by that of the Almains, the Franks, the Saxons, 
the Goths, the Vandals, and other of the ancient nations.” 
Wlicrefore, in all points in which the different systems 
depart from each other, the law of the land takes place of 
the law of Home, whether ancient or modem, imperial or 
IK)ntifical. And, in those of our English Courts, wherein a 
recei)tion has been allowed to the civil and canon laws, if 
cither they exceed the bounds of that reception, by extending 
themselves to other matters tlian arc ponnitted to them; or 
if such courts proceed according to the decisions of those 
laws, in cases wherein it is controlled by the law of tlio land, 
the common law in either instance, both may, and frequently 
does, prohibit and annul their proceedings;^ and it will not 
bo a sufficiout excuse for them to tell the courts at West¬ 
minster, that their practice is wiurantod by tho laws of 
Justinian or Gregory, or is confonnable to the decrees of the 
llota, or imperial chamber. 

For which reason it becomes liigldy necessary for evoiy 
civilian and canonist, who would act witli safety as a judge, 
or with pmdence and reputation as an advocate, to know 
in what cases, and how fiu*, the English laws have given 
sanction to the Roman; in what points tho latter are re¬ 
jected ; and where they are both so intenuixed and blended 
together, as to form certain supplementiil parts of tho com¬ 
mon law of England, distinguished by the titles of the mari- 
[ 16 ] time, tho military, and the ecclesiastical law. 

Causes of the Such being the general use and necessity of some aoquaint- 
smdy if’eL’uw. ance with the cominon law, I shall now proceed to inquire 
w^hjj the study of it has fallen into disuse. 

Sir Jolm Fortcscue, in his panegyric on tho laws of Eng¬ 
land (which was written in tht^ reign of Homy the Sixth), 
})uts a very obvious question in the mouth of the young 
prince, whom he is exhorting to apply himself to that brainji 
of learning: “why tlio laws of England, being so good, so 
fniitful, and so commodious, are not taught in flie univer- 

■ Dedkaiio Corporin Juris Civilis, Flotam. 5 Kcp. Caudreif's COBC. 2 lust. 

1 Hale Hist. C. L. c, 2. Seldea in 59S. 
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sities, as the civil and canon laws are ?” In answer to which 
ho gives what seems, with due deference be it spoken, a very 
jejune and unsatisfactory reason; being, in short, that “ as 
the proceedings at common law were in his time carried on 
in tlireo different tongues, the English, the Latin, and the 
French, that science must bo necessarily taught in those 
tlirce several languages; but that in the universities, all 
sciences were taught in the Latin tongue onlyand there¬ 
fore ho concludes, ‘‘ that tliey could not be conveniently 
tauglit or studied in our universities.” But, without attempt¬ 
ing to examine seriously the validity of this reason (the very 
shadow of which has long been entirely taken away), wo 
perhaps may find out a better, or at least a more j)lausible 
account, why the study of the municipal laws has been so 
long neglected in these seats of science, than what the learned 
chancellor thought it prudent to give to his royal pupil. 

Tliat an(deut collection of unwritten maxims and customs, [ 17 ] 
which is called the common law, however compounded, or 
from whatever fountains derived, had subsisted immemorially 
in tliis kingdom; and, thougli somewhat altered and im¬ 
paired by the violence of the times, had in great measure 
weathered the nide shock of the Norman conquest. Tliis 
had endeared it to tlie people in general, as well because its 
decisions were universally kno^vn, as because it was found to 
be excellently adapted to the genius of the English nation. 

In the knowledge of this law consisted gi*eat part of the 
learning of those dark ages; it was then tauglit, says Selden,*' 
in the monasteries, in tJie tiniversUies, and in the families of 
tlio principal nobility. The clergy in particular, as they 
then cngi’OHsed almost every other branch of learning, so (like 
tlu'ir predecessors the British DitucIh) they were peculiarly 
reniiiikablo for their profi(deu<^y in the study of the law. 

Nullm clericus nm canaidiem^ is the character given of them 
soon after the et»uqucst by William of Malmesbuiy.' The 
judges therefore wih'o usually created out of the sacred order, 
as \ms likewise the ease among tlie Normansand all the 

^ In Fl^’tam 7, 7, eveaquea^ lea chanoinea dea egliaea ca- 

* De Geat. lleg. 1. 4. thedraulx, et lea autrea peraonnea qui otU 

“• DugduleOrit?. jurid. c. 8. dhjnitez in aainciea egliaea \ 2cs ahhez^ lea 

“ Lea jugea mnt augva peratunua et ptUw'a t'eni'entmiU', et lea gouverneura dea 
iiutenliqueay—aicome lea archeveaqnes^ eglUeay ^c. Grand Coustumior, ch, 9. 
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inferior offices were supplied by the lower clergy, which has oc¬ 
casioned their successors to be denominated clerks to this day. 

But the common law of England, being not committed to 
>vriting, but only handed down by tradition, use, and expe¬ 
rience, was not so heartily relished by the foreign clergy, 
who came over hither in shoals during the reign of tlie Con¬ 
queror and his two sons, and were utter strangers to our 
constitution as well as our language. ‘ It was about this time 
that the study of the civil law, after an extinction of six 
centuries, was revived over the whole continent of Europe, 
[ 18 ] and it soon ’ became in a particular manner the favourite of 
the popish clergy, who borrowed therefrom the method and 
many of the maxims of the canon law. The study of it 
was introduced into several universities abroad, pjirticularly 
that of Bologna, where exercises were performed, le(ttnrcs 
read, and degrees conferred in this faculty, as in other 
brandies of science; and many nations on the continent, 
just then beginning to recover from the convulsions conse¬ 
quent upon the overthrow of the Eoman empire, and settling 
by degrees into jieacable forms of government, adopted tlie 
civil law (being the best^writteu system then extant), as the 
basis of their several constitutions; blending and inli'rweaving 
it among their own feudal customs, in some i)la(^es with a 
more extensive, in others a more confined authority.® 
study of the Civil Nor was it lung before the prevailing mode of the times 
ckTgy; reached England. For Theobald, a Norinuu abbot, being 
elected to the see of Canterbury (A.it. 1138), and extremely 
addicted to this new stu<ly, brought over vnili him in his 
retinue many learned proficients therein; and among the 
rest Vacarius, whom he placed iu the university of Oxford, 
to teach it to the people of this countiy.® But it did not 
meet with the same easy reception in England, whtfre a mild 
and rational system of laws had been long established, as it 
did upon the continent; and though tho moiikish clergy 
(devoted to the will of a foreign primate) 3-o(*eived it with 
eagerness and zeal, yet the laity, wlio wcire more int(u<?stcd 
to preserve the old constitution, and had already severely 

. Domat’s Treatise of Laws, c. 13, Cantuar. col. 1GC5. See an account of 

§ 9. Epistol. Innocent IV. in M. Paris the teaching and works of Vocadus in 
A.n. Dr. Irving’s Introd. to the Studyof tho 

V (forvas. Dorobern. Act. Puntif. Civil Law. London, 1837. 
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felt tlie effect of many Noman innovations, continued 
wedded to the use of the common law. King Stephen also 
published a proclamation,*^ forbidding the study of the laws, 
then newly imported from Italy, which was treated by the 
monks' as a piece of impiety, and though it might prevent 
the introduction of the civil law process into our courts of 
justice, yet did not hinder tho clergy from reading and 
teaching it in their own schools and monasteries. 

From this time the nation seems to have been divided into 
two parties; the bishops and clergy, many of them foreigners, 
who apjdied themselves wholly to the study of the civil and 
<mnon laws, which now camo to be inseparably interwoven 
with each other; and the nobility and laity, who adhered 
Avith equal pertinacity to the old common law, both of them 
reciprocally jealous of what they were unacquainted Avith, 
and noitlier of them perhaps alloAving the opposite system 
that real merit wliicli is abundantly to bo found in each. Tliis 
appc'ars, on tlie one hand, from tho spleen with wliich the 
monastic writers” speak of our municipal hnvs upon all occa¬ 
sions; and on the other, from the fii'm temper which the 
nobility showcnl at tho famous parliament of Merton, when 
the prelates endeavoured to procure an act, to declare all 
bastiirds legitimate, in case the parents intermarried at 
any time aftenvards, alleging this only reason, that holy 
church (that is, the canon law) declared such children legiti¬ 
mate; but “ all tho earls and barons (says the parliament 
roll*) Avith one voice answered, that they Avould not change 
the laws of England Avhich had hitherto been used and 
approved.” And Ave find the same jealousy prevailing above 
a centuiy aftcrAvards,“ when the nobility declared with a kind 
of prophetic spirit, “ that the realm of England hath ncA^er 
been unto this hour, neither by the consent of onr lord the 
king and the lords of parliament, shall it ever bo, ruled or 
governed by tho cml law.”^ And of tliis temper between tho 
clergy and laity many more instances might be giA^en. 

Uog. Bacon, cUat. per Selden in Et onmes romites et baronet vna roce 

Flctam. 7, 6; in Fortesc. c. 33, and 8 retpomlervfitf quod nolunt leges Anglia 

Rep. Prof. mutarey qua hucusque naitata sunt et 

' Joan. Sarisburiens. Polycrat. 8, 22. approbata, 

■ Joan, Sarisburiens. Polycrat. 5, IG. “11 Rich. 11. 

Polydor. Virg. Uiat, 1. 9. ' Selden. Jan. Anglor. 1, 2, § 43, in 

» Stot. Morton. 20 lien. lU. c. 1 Fortesc. c. 33. 
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ih2d'JrByfr^m WMlo things were in this situation, the clergy, finding it 
the impossible to root out the municipal law, began to withdraw 

uw. themselves by degi'ees from the temporal courts; and to that 

end, very early in the reign of King ‘Henry the Third, epis¬ 
copal constitutions were published,^ forbidding oU ecclesiastics 
to appear as advocates in foro sceeulari; nor did they long 
continue to act os judges there, not caring to take the oath of 
office wliich was then found necessary to bo administered, 
that they should in all tilings detorminc according to the law 
and custom of this realm though they still kept possession 
of the high office of cliancellor; an office then of little juri¬ 
dical power; and afterwards, as its business increased by de¬ 
grees, they modelled the process of the com’t at their own 
discretion. 

But wlierever they retired, and wlicrevcr their autliority 
extended, they carried with them the same zeal to introduce 
the rules of tlie civil, in exclusion of tlie municipal law. Tliis 
a 2 )pears in a particular manner from the spiritual comets of aU 
denominations, from the chancellor’s courts in both our uni¬ 
versities, and from the high com’t of chancery before men¬ 
tioned ; ill all of wliich the proceedings are to this day in a 
course much conformed to the civil law: for wliich no toler¬ 
able reason can be assigned, unless that these coiu-ts were all 
under the immediate direction of the popish ecclesiastics, 
among wliom it was a point of religion to exclude the muni¬ 
cipal law; Pope Innocent the Fourth having forbidden^ the 
very reading of it by the clergy, because its decisions were 
not founded on the imperial constitutions, but merely on the 
customs of the laity. And if it be considered, that our 
universities began about that period to receive their present 
form of scholastic discipline; that they were then, and con- 
r 21 ] tinued to be till tho time of the Reformation, entirely under 
the influence of the pcjiish clergy (Sir John Mason, the first 
protestant, being also the first lay chancellor of Oxford); this 
will lead us to perceive the reason why the study of the 
Roman laws was in tliose days of bigotry®* jmrsued with such 

* Spciman. Concil. a.d. 1217. Wil- stance of the absurd and superstitious 
kins* Councils, vol. 1, p. 574, 599. veneration that was paid to tliesc laws, 

' * Scldcn In Fletom, 9, 3. than that the most learned w'ritcrs of 

y M. Paris a.d. 1254. the times thought they could not form 

■There cannot be a stronger in- a perfect character even of the blessed 
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alacrity in these seats of learning; and why the common 
law was entirely despised, and esteemed little better than 
heretical. 

■ And, since the Keformation, many causes have conspired 
to prevent its becoming a part of academical education. As, 
first, long usage and established custom; wluch, as in every¬ 
thing else, so especially in the forms of scholastic exorcise, 
have justly great weight and authority. Secondly, the real 
inti’insic merit of the civil law, considered upon the footing 
of reason and not of obligation; and the ignorance of the 
merit of the common law, though its equal at least, and per- 
ha]3s an improvement on the other. But the principal reason 
of all that has hindered the introduction of tliis branch of 
learning is, that the study of the common law, being banished 
from the universities in the times of popery, has fallen into 
(juito a different channel, and has hithei’to been wholly culti¬ 
vated in another place. 

For, being then entirely abandoned by the clergy, a few [ 22 ] 
stragglem excepted, the study and practice of it devolved of 
coui'se into the hands of laymen: who onterlained upon their 
parts a most hearty aversion to the civil law,® and made no 
scruple to profess tlieir contempt, nay even their ignorance^ 
of it, in the most public manner. But still as the balance of 


virgin, without making her a civilian 
and a canonist; which Albertus Mag¬ 
nus, the renowned Dominican doctor 
of the thirteenth century, thus proves 
in his Summa de laudibus christiferse 
virgiiiis (diviiiuin magis quam hu- 
mniium opus) qii. 23, §. 5. Item quod 
jura civilitij et loge^y et decreta scivit in 
summOf probatur hoc modo; sapientia 
adiHH'dti maaljefttatur in irib%u; unum, 
quod ofdinrat o;nnia contra judicem Ju^ 
turn ft rnpientem; secundo^ quod contra 
wlvercariuM astutum et ftagacem ; tertio^ 
quofl in vnvm dcfperain: M'd beailwima 
virgo^ cunira jndicem ^upientiMimuiny 
J)ouunum ; contra adversarium cnlU” 
dmhuum^ dynbobnn; in cousa nontra 
detpemta; sententiam optatam obtinuit” 
Tu which an eminent Franciscan, two 
centuries afterwords, Uernardinus de 
Busti (Moriale, part 4. serm. 9), very 
gravely subjoins this note: “iV«? vi- 
detur incongmum muUerei habere peri- 


tiam juria, Legitur enim de uivre 
Joannia Andreoi ghsafttorie^ quod tantam 
peritum in vtroqvr jure ut publice 

in achoiia legere auaa ait.** 

* Portcsc. dc laud. LL. c. 23. 

This remarkably appeared in tlie 
case of the abbot of Torun, M. 22« 
Kdw. HI. 24, who had caused a certain 
prior to be summoned to answer at 
Avignon for erecting an oratory contra 
inhihitioncm newt operia; by which 
words Selden (in Plot. 8, 5) very justly 
understands to be meant the title de 
noi'i operia nwitiathne both in the civil 
and canon laws (Ff. 39,1, C. 8, 11, and 
Decretal, not Extrav. 5, .32), whereby 
the erection of any new buildings in 
prejudice of more ancient ones was 
prohibited. But Skipwith, the king’s 
scijcant, and aftenvards chief baron of 
the exchequer, declares them to be flat 
nonsense: in ceux parolx, contra inhi- 
bitionem novi operis ny ad pax enteyub 
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EstabllRliment of 
the Court of 
Common Pleas at 
Westminster. 


[23] 


« 


learning was greatly on the side of the clergy, and as the 
common law was no longer taught, as formerly, in any part 
of the kingdom, it must have been subjected to many incon¬ 
veniences, and perhaps' would have been gradually lost and 
OA^erran by the civil (a suspicion well justified from the fre¬ 
quent transcripts of Justinian to be met with in Bracton and 
Flota), had it not been for a peculiar incident, which hap¬ 
pened at a very critical time, and contributed greatly to its 
support. 

The incident which I mean was the fixing the court of 
Common Pleas, the grand tribunal for disputes of property, to 
be held in one certain spot; that the seat of ordinary justice 
might be permanent and notorious to all tlie nation. For¬ 
merly that, in conjunction Avith all the other superior courts, 
Avas held before the king’s capital justiciary of England, in 
the aula regis, or such of liis palaces Avherein his royal person 
resided; and removed Avith his household from one end of 
the Idngdom to the otlier. Tliis Avas found to occasion great 
incoiiA^enience to the suitors; to remedy which it was made 
an article of the great charter of liberties, boththat of King 
John and King Hemy tlie Tliird, that “ common pleas should 
no longer folloAv the king’s court, but be held in some certain 
placein consequence of which they have ever since been 
held (a few necessary rcmoA’als in times of the plague ex¬ 
cepted) in the ][)alace of Westminster only. This brought 
together the professors of the mmiicipal laAV, who before 
Avere dispersed about the kingdom, and formed them into an 
aggregate body; Avheroby a society Avas established of persons, 
•Avho (as Spelman® observes), addicting themselves wholly to 
the study of the laws of the land, and no longer considering 
it as a mere subordinate science, for the amusement of leisure 
hours, soon raised those laws to that pitch of perfection, which 
they suddenly attained under the auspices of our English 
Justinian, King EdAvard the First. 

In consequence of this lucky assemblage, they naturally 
fell into a kind of collegiate order; and, being excluded from 

ment and Justice Schardelow mends resolves to pay no sort of regard to 
the matter but little by informing him, them, “ Ceo n*est que un restltuthn en leur 
that they signify a restitution in their ley^pur que a ceo n^avoniiu regard^' &c. 
law: for which reason he very sagely * Glossar. 334. 
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Oxford and Cambridge, found it necessary, to establish a new origin of the 
university of tlieir own. This they did by purchasing 
Yarious times certain houses (now called the Inns of Court 
and of Chancery) between the city of Westminster, the place 
of holding the king’s courts, and the city of London, for 
advantage of ready access to the one, and plenty of provisions 
in the other.^ Hero exerciises were performed, lectures road, 
and degrees were at length conferred in the common law, as 
at other universities in the canon and civil,® The degrees were 
those of barristers (first styled apprentices^ from apprendre, 
to learn), who answered to our bachelors: as the state and [ 24 ] 
degree of a seijeant,* servimtis ad Ugem, did to that of do(^tor. 

The Crown seems to have soon taken under its protection 
this infant seminary of common la^v; and the more effectu¬ 
ally to foster and cherish it, King Henry the Third, in the 
nineteenth year of his reign, issued out an order directed to 
the mayor and sherifls of London, commanding that no regent 
of any law schools within that city should for the future teach 
law therein.** The word law, or l^eing a general term, 
may create some doubt at this distance of time, wliethcr the 
teaching of tlie civil law, or the common, or both, is lieriiby 
rcsstrained. But in either case, it tends to the same end. If 
the (*ivil law only is prolubited (which is Sekhna’s* opinion), 


Fortesc. o. 48. 

' See Herbert’s Account of the Inns 
of Court and Chancery, London, 1804. 

^ Apprentices or barristers seem to 
have boon first appointed by an ordi¬ 
nance of King Edward tho First in 
Parliament, in the 20th year of his 
reign. (Spelm. Gloss. 37; Dugdalo, 
Orig. Jurid. 55.) 

t The first mention I have met with 
in our law books of seijeants, or coun¬ 
ters, is in the statute of Westm. 1, 
3 Edw. I. c. 29, and in Horn’s Mirror, 
c. 1, §10; c. 2, § 5; c. 3, § l,in the same 
reign. But M. Paris, in his Life of 
John II. abbot of St. Alban’s, which 
ho wrote in 1255, 39 Ucn. III., speaks 
of advocates at the common law, or 
countors {quoe band narratores vulffariter 
appdUtmus)y os of an order of men well 
known. And wo have an example of 
the antiquity of the coif in tho same 
author’s history of England, a.d. 1259, 
in tho case of oiio William de Bussy, 

VOL. I. 


who being called to account for his 
great knavery and malpractices, 
claimed the benefit of his orders or 
clergy, wliich till then remained an 
entire secret; and to that end ivlutt 
ligamenia coffae nuae solvere ut palam 
m/nstraret ae tonsvram habere clericulem; 
sed non eat permistus, ^Satellea vero cum 
arripienny non per coifae ligamina aedper 
guttvr e\m apprehendensy traxit ad car^ 
ccrcm. And hence Sir II. Spelman con¬ 
jectures (Glossar. 335), that coifs were 
introduced to hide tho tonsure of such 
renegade clerks, as were still tempted 
to remain In the secular courts in tho 
quality of advocates or judges, not¬ 
withstanding their prohibition by 
conon. (See also Mr. Sc^cant Man¬ 
ning’s Serdena ad Legem. London, 
1840.) 

^ Ne aliquia achohu regem de legibue 
in eadem dvitate de caetero ibidem legea 
ihceat. 

In Flct. 8, 2. 

C 
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it is then a retaliation upon the clergy, who had excluded the 
common law from their scats of learning. If tlie municipal 
law be also included in the restriction (as Sir Edward Coke-* 
understands it, and whieli the words sCem to impori), then 
the intention is evidently this: by preventing private teacdiors 
within the walls of tlie city, to collect all the common lawyers 
into the one public university, which was newly instituted in 
the suburbs. 


* [ 25 ] In this juridical university (for such it is insisted to have 

boon by Fortescuc’^ and Sir Edward Coke|) there were U\o 
sorts of collegiate houses; one called inns of chancery, in 
wliich tho younger students of the law were usually placed, 
'^learning and studying,” says Fortescue,™ “tho originals, 
and as it were the elements of the law ; who, profiting tluui'in 
as they gi-ew to ripeness, so Avoro they admitted into tho 
greater inns of the same study, called the inyis of eouri.” 
And in those inns of both kinds, he goes on to t(dl us, the 
knights and barons, Arith other gi'andoos and noblemen of 
the realm, did use to place their clnldi'cm, though they did 
not desii-o to have them thoroughly h^ariied in tho law, or to 
get their living by its jmudice: and that in his time there 
Avere alx)ut two thousand students at the several inns, all of 
whom, he informs us, Avero JiUi nobilium, or gentlemen born. 


f 


Hence it is evident, that (though under tho influence of 
the monks our universities neglected this study, yet) in tho 
time of Henry the Sixth it was thought highly necessary, and 
was tho universal practice, for the young nobility and gentry 
to be instructed in the origin and elements of the laws. But 
by degrees this custom fell into disuse; so that, in the 
reign of Queen Elizabeth, Sir Edward Coke” did not reckon 
above a thousand students; * and the number two ciinturies 
later Avas very considerably less. This was then attributed 
princij)ally * to these reasons: first, because the inns of chancoiy 
being then almost totally filled by tlie iufiirior branch of tho 
profession, Avere neither commotlions nor proper for the resort 
of gentlemen of any rank or figure; so that there Avero very 
rarely any young students entered at the inns of chancery; 


1 2 Inst, proem. 
C. 49. 

* 3 Rep. pref. 


“ C. 49. 

" 3 Kep. pref. 
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secondly, because in the inns of court all sorts of regimen and 
academical superintendence, either with regard to morals or 
studies, were found impracticable, and therefore entirely 
neglected; lastly, because persons of birth and fortune, after 
having finished th(;ir usual courses at the universities, had 
seldom leisure or resolution sufficient to enter upon a new [ 26 ] 
sclieme of study at a new place of instniction. Tew gentle¬ 
men now resort to the Inns of Court, but such as are intended 
for tlie profession: the rest of our gentry (not to say our 
nobility also) have usually retired to their estates, or visited 
foreign hiiigdoms, or entered upon public life, without any 
iustinction in the laws of the laud, and indeed witli hardly 
any opportunity of gaining instruction, unless it has been 
afforded them at the xuiiv(n*sities. 

That the universities are the proper places for affording On tbe study 
assistances of this kind to gentlemen of all stations and the univeraitiei. 
dtigi’ces, cannot (I think) with any colour of reason be denied 
And the advantages that might result to the science of the [ 30 ] 
law itself, when a little more attended to in these seats of 
knowledge, would perhaps be veiy considerable. The leisure 
and abilities of the learned in these retirements might either 
suggest expedients, or execute those dictated by vnser heads, ^ 
for improving its method, rcti'euching its superfluities, and 
reconciling the little contrarieties, which the practice of many 
centuries will necessarily create in any Immau system; a 
task which those who are deeply employed in business and 
the more active scenes of the profession, can hardly conde¬ 
scend to engage in. And as to the interest, or (whicli is the 
same) thtj reputation of the xiniversities themselves, I may 
venture to pronounce, that if ever this study should arrive to 
any tolerable perfection there, tlie nobility and gentry of this 
kingdom would not shorten their residence upon this account, 
nor perhaps cntortaiii a worse opinion of the benefits of aca- 
dom ical education. 

For I think it past flisputo that thos(5 geiitJemcn, who [ 31 ] 
resort to the Inns of Cornii with a vkiw to pursue the pro¬ 
fession, will find it expedient (whenever it is practieable) to 
lay the previous foundations of this, as Avell us every other 
science, in one of our learned univei-sities. We may appeal 
to the experience of every sensible lawyer, whether any- 

c2 



20 


ON THE STCDY OF THE LAW. 


[32] 


Education for 
UieBar. 


thing can be more hazardous or discouraging than the usual 
entrance on the study of the law. A raw and inexperienced 
youth, in the most dangerous season of life, is transj)hinted 
on a sudden into tlic midst of allurements to pleasure, with¬ 
out any restraint or clieck but what his own prudence can 
suggest. In this situation he is expected to sequester laimself 
from tlie world, and by a tedious study to extract the theory 
of law from a mass of undigested learning; or else by an 
assiduous attendance on the comts to pick up theory and 
practice together, sufficient to qualify him for the ordinary 
ran of biLsiness. How little therefore is it to be wondered 
at that we hear of so fre(]uent miscamages; that so many 
gentl(»m(in of bright imaginations gi’ow wcjuiy of so unpro¬ 
mising a pursuit, and addict themselves wholly to amuse¬ 
ments, or otlier less iiiiioccut occiqKitioiis; and that so many 
persons of moderate capacity confuse themseh^cjs at first 
setting out, and continue ever dark and puzzled durhig the 
remainder of their lives! 

The evident want of some assistance in the radiments of 
legal knowledge has given, birth to a practice', which, if ever 
it had grown to be general, must have proved of extremely 
pernicious consequence. I mean the custom by somef so 
very Avarraly rccommemdc'd, of chopping all liberal (Hlucation, 
as of no use to students in the law: and phicing tlicm, in 
its stead, at the desk of some skilful attorney; in order to 
initiate them early in all tlie dtqffhs of practice, and render 
them more dexterous in the mechanical part of business. 
A few instances of particular persons (men of excellent 
learning and unblemished integrity), who, in spite of this 
method of education, have shone in the foremost ranks of 
the bar, have afforded some kind of sanction to tliis illiberal 
path to the profession, and biassed many parents of sliort- 
sighted judgment, in its favour: not considering that there 
are some geniuses, formed to oven^omo all disadvantages, 
and that from such particular instances no general rales can 
be formed; nor observing, that those very persons haAo fre¬ 
quently recommended, by the most forcible of all examples, 
the disposal of their own offspring, a very different foundation 
of higal studies, a regular academical education. 

Making therefore due allowance for one or tAVo shining 
exceptions, experience may tea<*h us to foretell tliat a lawyer 
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thus educated to the bar, in subservience to attomies and 
solicitors,® will find he has begun at the wrong end. If 
practice bo the whole he is taught, practice must also be 
the whole he will ever know; if he bo misinstructed in the 
elements and first principles upon Avhich the rule of practice 
is founded, the least variation from established precedents 
will totally distract and bewilder him; ita lex scripta eat^ 
is the utmost his kfiowledge will arrive at: he must never 
aspire to form, and seldom expect to comprehend, any argu¬ 
ments drawn a priori, from the sjurit of th8 laws, and the 
natural foundations of justice. 

Nor is tills all; for (as few persons of birtli or fortune, or [ 33 ] 
OA'on of scholastic education, Avill submit to the drudgery 
of servitude, and the manual lalx)ur of copying the trash 
of an office), should this infatuation prevail to any con¬ 
siderable degree, we must rarely expect to see a gentleman 
of distinction or learning at the bar. And what the con¬ 
sequence may bo, to have the interj)retation and enforce¬ 
ment of the laAvs (which, include the entire dis 2 )osal of 
our iiroperties, liberties, and lives) fall AvholW into the 
hands of obscure or illiterate men, is matter of *ery public 
concern. 

The inconveniences here poi^d out can never be effec¬ 
tually prevented, but by making academical education a 
previous sttqj to th(! profession of the common law, and at 
tli(! same time making the rudiments of the law a part of 
a(*ademical educatitm. For sciences are of a sociable dis¬ 
position, and nourish best in the neighbom*hood of each 
other; nor is there any branch of learning but may be 
htdi)cd and imjmjved by assistances drawn from other 01 ^: 8 . 

If, therefore, the student in our laws has formed^both his 
sentiment and style, by penisal and imitation of the purest 
classical writers, among whom the historians and orators will 
best des(irve his regard; if he can reason with precision, and 
S(q)aJ ate argument from fallacy, by the clear simple rules of 
pure unsophisticated logic; if he can fix his attention, and 
steadily pursue truth tlirough any the most intricate de¬ 
duction, by the use of mathematical demonstrations; if he 
has enlarged his conceptions of nature and ai't, by a view of 


See Kennet’s T*ife of Sumner, p. 67. 


» Ff. 40, 9, 12. 
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Plan of tbc 
Coiomentaries. 


[35] 


the several branches of genuine experimental philosophy; 
if he has impressed on his mind the sound maxims of the 
law of nature, the best and most authentic foundation of 
human laws; if, lastly, he has contemplated those maxims 
reduced to a pra(!tical system in-the laAvs of imperial Eome; 
it* he has done tliis or any part of it (tliough all may be 
easily done under as able instructors as ever graced any scats 
of learning), a stixdent thus qualified may enter upon the 
study of tlie law with incredible advantage and reputation. 
And if, at the (Tonedusion, or during tlie acquisition of these 
accomplishments, lie will aflbrd himself here a year or two’s 
farther leisure, to lay the foundation of his future labours 
in a solid scientific method, witliout thirsting too early to 
attain that practice which it was impossible he should 
riglitly comprehend, he will afterwards proceed witli the 
grc'atest ease, and wOl unfold the most intricate points with 
an intuitive rapidity and clearness. 

I shall not insist upon sucli motives as might be drawn 
from princi 2 )h's of economy, and .are ap[)]icablo to jiarticidars 
only: I rc^ason upon more genei’al topics. And tlierefore to 
the qualitid of tins head, wliich I have just enumerated, I 
cannot but add those of the heart; affeedionate loyalty to 
tlu; sovereign, a zeal for liberty and the constitution, a sense 
of real honour, and well-grounded 2 >riuciples of religion; as 
neecssarj" to form a truly valuable English hiAvyer, a Hyde, 
a Hale, or a Talbot. 


^Li the following Commentaries on tlio La^vs of England, I 
have endcavoiued to accom 2 :)lish rather what’ I conceive an ex- 
poundc^r of the law's Bhould do, than Avhat I have ever known 
to bo done. He should consider liis com*ao as a geiKU'al map 
of the h»v, marking out tlie sliapc of the country, its con¬ 
nexions and boundaries, its gi'eator divisions and 2 )riucipal 
cities; it is not his business to describe minutely the subordi¬ 
nate limits, or to fix the longitude and latitude of every in¬ 
considerable hamlet. Hls attention should be engaged, like 
that of the I’caders in Eortosciie’s iims of chancery, “ iu tracing 
out the originals, and, as it were, tlie chnnents of the law.” 
For if, as Justinian'* has obser\'ed, the tender understanding 
of the student be loaded at the first with a multitude and 


I Inst. 1. 1, 2. 
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variety of matter, it will either occasion him to desert his 
studies, or will carry him heavily tlirough them, with much 
labour, delay, and desj^ondonce. These originalfl should be 
traced to their fountains, as well as our distance wiU pennit; 
to the customs of the Britons and Germans, as recorded by 
Cicsar and l^ucitiis; to the coties of the northern nations on 
the continent, and more especially to those of our own Saxon 
princes; to the rules of the Eoinan law either left here in the 
days of Bapinian, or imported by Vacarius and his followers: 
but above all, to that inexlit^stible reservoir of legal anti- [ 36 ] * 
quities and learning, the feudal law, or, as Spelman^ has 
entitled it, the law of nations in our western orb. These pri¬ 
mary rides and fundaraeutid principles should be weighed and 
compared Avith the precepts of the law of nature, and the 
practice of oth(;r countries ; should be explained by reasons; 
illustrated l^y examples, and confirmed by undoubted autho¬ 
rities; their Idstory should be deduced, their changes and 
revolutions observed, and it slioidd be shown how far they 
are coimocted with, or have at any time been affected by, the 
civil transactions of the Idngdom. 

A plan of this nature, if executed with caro and ability, 
cannot fail of administtiring a most useful and rational enter¬ 
tainment to students of all ranks and professions; and yet it 
must b(! confessed that the study of the laws is not merely a 
matter of amusement; for, as a very judicious writer® has 
observed upon a similar occasion, the learner “ will be con¬ 
siderably disappointed, if he looks for entertainment without 
the expense of attentionan attention, however, not greater 
tlian is usually bestowed in mastering the rudiments of other 
s(*iences, or sometimes in *^nrsning a favourite recreation or 
exercise. And tliis attention is not equally necessary to be 
exerted by every student upon eveiy occasion. Some 
branches of the law, as the formal process of civil suits, and 
the subtile disliti(‘tions incident to landed* property, which 
are the most difficult to be thoroughly understood, are the 
least worth the pains of understaiuling, except to such 
gentlemen as intemd to pursue the j)rofession. To otliors I 
may venture to apply, with a slight alteration, the Avortls of 
Sii’ John Fortescue, when first his royal pupil determines 

• Dr. Taylor's Elcm, of Civil Law. 


' Of Parliaments, 57. 
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to engage in this study;—It will not be necessary for a 
gentleman, as such, to examine with a close application the 
critical niceties of the law. It will fuUy be suflScient, and he 
may well enough be denominated a • lawyer, if under the 
instruction of a master he traces up the principles and 
grounds of the law, even to their original elements. There¬ 
fore in a very short period, and with very little labour, he 
may be sufficiently informed in tlie laws of liis country, if 
he will but apply his mind in good earnest to receive and 
apprehend them. For though ^ch knowledge as is necessary 
for a judge is hardly to be acquired by the lucubrations of 
twenty yeai’s, yet with a genius of tolerable perspicacity, that 
knowledge which is fit for a person of birth or condition, 
may be learned in a single year, without neglecting his other 
improvements.” 

‘To such gentlemen, again, as intend to pursue the profession, 
a much longer period of preparation is requisite. Admission 
to an inn of comi., and the kee})iug of terms and attendance 
at some of the lectures delivered in each of the halls of these 
ancient societies, constitute the formal proceedings necessary 
to enable the student to be called to the bar. That he may 
be able to undeilake and porfom worthily the duties of a 
barrister, when he has achieved that hononrablo degree, the 
student cannot now do bettor than follow out what has for 
many years been the almost universal practh^e. should 
becoirie a pupil in the cluimbers of a practismg barrister of 
reputation, wliero he may sec and learn, in actual practice, 
the business of Jiis intended profession. His tutor will direct 
his studies and explain to him how to S(;arcli out, and what is 
of more importance, Iiow to apply the rules and priiicijdes of 
tlio law to the cases that are brought before him. Tliis 
instruction, witli diligent study of the works of the principal 
legal authors, and of the lieports of the Cases argued and 
determined in the different (iourts, wHl assuredly enable the 
student to appear* in Court, when he is called upon to do so, 
with credit to himself, and satisfaction to tliose clients with 
whose interests he is intrusted,’ 
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SECTION II. 

ON THE NATUEE OF LAWS IN GENERAL. 


Law, in its most general and comprehensive sense, signifies a [ 38 ] 
rule of action; and is applied indiscriminately to all kinds of 
action, whether animate or inanimate, rational or irraffcnal. 

Thus wo say, tho laws of motion, of gravitation, of optics, or 
mechanic's, as well as the laws of nature and of nations. And 
it is that rule of action which is prescribed by some superior, 
and wliicdi the inferior is bound to obey. 

Thus, when tho Su 2 )reme Being formed the universe, and 
cToatod matter out of nothing, h(3 impressed certain principles 
upon that matter, from which it can never depart., and Avith- 
out AvliicJi it would cease to bo. Wlieu he ])ut tliat matter 
into motion, he established certain laws of motion, to whicih 
all moveable liodics must conform. And to dciscend from the 
greatest o])er»tions to the smallest, when a Avorkmaii forms a 
clock, or otlier jiioce of mechanism, he establishes, at liis own 
pleasurcj, ccirtain arbitrary laws for its direction; as that the 
hand shall describe a given siiace in a given time ; to wliich 
law, as long as the work conforms, so long it continues in per¬ 
fection, and answers the end of its formation. 

If Avc farther advance, from mere inactive matter to vege¬ 
table and animal life, we shall find them still governed by 
laws; more numerous indeed, but equally fixed and inva¬ 
riable. Tho Avholc progress of jjlants, from flie seed to tho 
root, and from thence to tlie seed again;—the mctliod of 
animal nutrition, digestion, eecretion, and all other branches 
of vital economy ;—are not left to chance, or the Avili of tho 
creature itself, but ai'o performed in. a wondrous involuntary [ 39 ] 
manner, and guided by unerring rules laid down by the great 
Creator. 

I'his, then, is the general signification of law, a rule of action 
dictated by some suj)erior being; and in those creatures that 
have neither the poAver to think iu)r to Avill, such laws must 
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[to] 


be invariably obeyed, so long as the creature itself subsists, 
for its existence depends on that obedience. But laws, in 
their more confined sense, and in which it is our present 
business to consider them, denote the rules, not of action in 
general, but of human action or conduct; that is, the precepts 
by wliich man, the noblest of all sublunary beings, a creature 
endow(Kl witli both reason and free-will, is commanded to 
make use of those faculties in the general regulation of his 
behaviour. 

Blau, considered as a creature, must necessarily be subject 
to the laws of liis Creator, for-he is entirely a dependent 
bein;|^ A being, indepentlent of any other, has no rule to 
]rtn’siie, blit such as he prescribes to himself; but a state of 
dijpendenco will inevitably oblige the inferior to take the 
will of liim, on whom he depends, .as the rule of his conduct; 
not indeed in (^voiy particular, but in all those points wherein 
his d(?pcndence consists. This principle, therefore, has more 
or less extent and (iffect, in proportion as the supiiriority of 
the one and the dijpcndeuce of tlu^ other is gi'cater or less ab¬ 
solute or limited. And conseqtunitly, as man depends abso¬ 
lutely uj)on his Mak(;r for overytliing, it is ne(*ossary that he 
should in all points confonn to his Maker’s will. 

Tin's will of his Jlaker is called the law of nature. For as 
God, when he created inattcT, and endued it with a principle 
of mobility, esbihlishcd certain rules for the perpi'tiial direc¬ 
tion of that motion; so, wlien lui created man, and endued 
him Avith free-will to condu(*t himself in all jmrts of lift', ho 
laid dmvn c(irtain immutable laws of human nature, whereby 
that free-will is in som(3 degree regulattid and restrained, and 
gave him also the faculty of reason to discover the purport of 
thosi3 luivs. 

Considering the Creator onlyhs a being of infinite potoevy 
he was able uncpiostionably to have prescribed whatever laws 
he pleased to his creature, man, however unjust or severe. 
But as he is also a being of infinite wisdoMy lie has laid down 
only such laws as were founded in those rclatioiLs of justice, 
that existed in the nature of things antecedent to any 
positive precept. These arc the eternal, immufrihlo laws 
of good and evil, to which the Creator himself in all liis 
dispensations conforms; and which he has enabled human 
reason to discover, so far as they arc necessary for the 
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conduct of human actions. Such among others are these 
principles: that we should live honestly, should hurt nobody, 
and should render to every one his due; to which three gene¬ 
ral precepts Justinian* has reduced the wliole doctrine of law. 

But if the discovery of these first principles of the law of 
nature depended only upon the due exeition of right reason, 
and could not otherwise be obtained than by a chain of meta- 
})hysical disquisitions, mankind would have wanted some in¬ 
ducement to have quickened tludr inquiries, and the greater 
part of the world would have rested content in mental indo- 
leiKje, and ignorance, its inseparable companion. As, there- 
tom, the Creator is a being, not only of infinite fmef and 
wisdom^ but also of infinite goodness^ he has been pleased so to 
contrive the constitution and frame of hiunanity, that we 
sliould Avant no otln»r prompter to inquire after and pursue 
th() rule of right, but only our own self-love, that universal 
principle of action. For he has so intimately (ioimecitod, so 
inseparably interwoven the law^s of eternal justice Avith the 
happiness of each individual, that the latter cannot be attained 
but byobscrvhig the fonucr: and if the former be punctually 
obeyed, it cannot but induce the latter. In consequence of 
which mutual connexion of justice and human fidicity, he has 
not ppri)lexed the law of nature Avith a multitude of abstract 
mles find precepts, refiirrhig merely to the fitness or unfitness 
of things, as some have vainly surmised; but has graciously [ 41 ] 
reduced the rule of obedience to this one patemfil precept, 

‘‘ that man should pursue his own true and substantial hap¬ 
piness.” This is the foundation of what Ave call etliics, or 
Jiatural law. For the several articles into wliich it is 
branched in oim systems amoimt to no more than demon¬ 
strating, that this or that action tends to man’s real happiness, 
and therefore very justly concluding that the performance of it 
is a part of the law of nature; or, on the othcir hand, that this 
or that action is destructive of man’s real happiness, and 
thcreibro that the law of nature forbids it. 

This law of nature being coeval Avith mankind, and dic¬ 
tated by God himself, is of course suj)erior in obligation to 
any other. It is binding over all the globe, in all countries, 
and at all times: no human laws are of any validity, if con- 

" JvrU pmeepta mnt hcec^ honefte vivere^ alterum mm f<Edfn\ Bunm cuique tri/mere, 

(Inst. I. 1. 3.) 
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law of Gud. 
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trarj’ to this; and such of them as are valid derive all their 
force and all theii* authority, mediately or immediately, from 
this t)rif'in. 

But ill order to apply this to the‘particular exigencies of 
each individual, it is still necessary to have recourse to 
reason: Avhosc office it is to discover, as was before observed, 
what the law of nature directs in every circumstance of life; 
by considering what method Avill tend the most eff(?ctually 
to our own substantial liappiness. And if our reason were 
ahvays, as in our first ancestor before his transgression, clear 
and perfect, unruffled by passions, unclouded by prejudice, 
nniiu])air(^d by disease or intemperance, the task would be 
jdcasant and easy; we should need no other guide but this. 
But every man now finds the contrary in Ms own experience; 
that his reason is comipt, and his understanding full of igno¬ 
rance and (UTor. 

This has given manifold occasion for the benign inter])o- 
sition of Divine rrovidence; which, in comjiassion to the 
frailty, the imperfection, and the blindness of human reason, 
, has been jdeasf^d, at sumhy tiim^s and in divers manners, to 
discover and enforce its laws by an immediate and direct re¬ 
velation. ^riie doctrhies thus delivered we call tlie it‘vealed 
or divine law, and tiny are to bo found only in the Holy 
Scriptures. Tlicse pr(}(‘(‘pts, when r(*vealod, are found upon 
comparison to be ri‘ally a part of tlic original law of nature, 
as thiy tend in all tludr consequences to man’s fiilicity. But 
we are not from, thence to conclude that the ]\nowledg(3 of 
these truths wus attainable by n^ason, in its present coiTuptod 
state; since we tiud that, until they Avere roveahMl, they were 
hid from the wdsdon\ of ages. As tl\cn tin; moral prec(q)ts of 
this law are md(?ed of the same origin with those of the law 
of nature, so their intn'nsic ohligjitiou is of equal strength 
and pei*petuity. Yet undoubtedly the revealed law is of infi¬ 
nitely more authenticity than tliat moral system which is 
framed by etlii(*al writers, and denominated tlio natural law. 
Because one is the law of nature (ixpressly deidared so to bo 
by God liimself; the other is only what, l>y the assistance of 
human reason, we imagine to be that law. If we could be 
as certain of the latter as we are of the former, both would 
have an equal authority: but, till then, they can never be 
put in any competition together. 
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Upon these two foundations, the law of nature and the law 

of revelation, depend all human laws; that is to say, no 

huTiian laws should be suffered to contradict these. Tliore 
• 

are, it is true, a great number of indifferent points, in whi(*h 

botli tlie divine law and the natural leave a man at liis own 

liberty; but which are found necessary for the benefit of 

society to be restrained within certain limits. And. heroin it 

is that human laws have their greatest force and efficacy; for 

with regard to such j)oints as are not iudiffenmt, liuman laws 

ar(! only declaratory of, and act in subordination to, the 

former. To instance in the case of murder: this is expressly 

forbidden by the divine, and demonstrably by the natural 

law; and from these })roliibitions arises the true unlawfulness 

of tliis crime. Those human laws that annex a punishment 

to it, do not at all increase its moral guilt, or superadd any 

fr(\sh oldigation in foro conscientice to abstain from its 2 )er- [ 43 ] 

petration. Nay, if any Imman law should allow or enjoin ns 

to commit it, wo are bound to transgi*ess Tliat human law, or 

else we must offend both the natural and the divine. But 

witli rc'gard to matters that ar<5 in themsidves iiulifferent, and 

are not conimandi^d or forbidden by those superior laws; 

such, for instance,- as c\i)orting of wool into foreign oountriej^ 

(which was at one time prohibited hy statute); here the in¬ 
ferior legislature has scoj)e and o])poi*tunity to interpose, and 
to make that a(*tion unlawful which before was not so. 

If man were to live in a state of nature, unconnected i.aw of Nations, 
with other individuals, tliere Avouhl be no occasion for any 
other laws, than the law of uatimj and the law of God. 

Neither could any other law jmssibly (jxist: for a law always 
supposes some superior who is to make it; .and in a state of 
nature we are all equal, Avithout any sujierior but Him Avho 
is the author of our being. But man Avas formed for society; 
and, as is demonstrated by the Avriters on this subject,** is 
neither capable of living alone, iior indeed has the courage to 
do it. However, as it is impossible for the Avhole race of man¬ 
kind to be united in one great society, they must necessarily 
divide into many; and form sepjirate states, (romraoiiAvealths, 
and nations, entirely indei)cndent of each other, and yet 
liable to a mutual intercourse. Hence arises a third kind of 


PufTondorff, 1. 7, c. 1, compared with Barbcyrac's Commentary. 
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law to regttlate this mutual intercourse, called “ the law of 
nationswliicli, as none of these states will ac^hnowlodge a 
superiority in the other, cannot be dictated by any; but de¬ 
pends entirely upon the rules of natural law, or upon mutual 
compacts, treaties, leagues, and agreements between these 
several communities: in the (construction also of which com¬ 
pacts, we have no other rule to resort to, but the law of 
nature; being tlie only one to which all the communiticjs are 
equally sulyect, and th(.Tefore the civil law® very justly ob¬ 
serves, that quod naturalis ratio inter omnes homines emustituit^ 
vocatur jus gentium, • 

[ 44 ] Thus much I tliought necessary to premise concerning th(^ 
Municipal law. nature, the revealed law, and the law of nations, b(?foro 

I proceeded to treat more fully of the principal subjc'ct of 
this section, municipal or civil law; that is, the rule by which 
particular districts, communities, or nations are governed; 
being thus delimsd by Justinian,'^ ‘^jus civile est quod quisque 
sibipopulns canstitilit'' I call it municipal comjdiancie 

with common sjieoch; for though, strictly, that ex|>r(*.ssioii 
(huK^tes the particular customs of one single mxmicifium or 
free toAvn, yet it may with sufficient propriety be applh'd to 
^any one state or nation, which is governed by the same laws 
and (mstoms, 

]\runicipal law, thus understood, is properly defined to be 
‘‘ a rule of civil conduct prescribed by the supreme powesr in 
a state, commanding what is riglit, and prohibiting what is 
wi’ong.” Let us endeavour to explain its several prop<u’ties, 
as they arise out of this definition. 

M^icipaiiawis And, first, it is a rafe: not a transient sudden order from 
a superior, to or oonceniing a particular person; but some¬ 
thing permanent, uniform, and universal. Therefore a jiar- 
ticular act of the h'gislaturo to confiscate the goods of Titius, 
or to attaint him of high treason, does not enter into the idea 
of a municipal law: for the operation of this aett is spent 
upon Titius only, and has no relation to the (‘ommunity in 
general; it is rather a sentence than a law. . Ihit an act to 
declare that the crime of which Titius is accused shall be 
deemed liigh treason; this has jiermanency, uuifonnity, and 
, universality, and therefore is proiierly a rule. 


‘ Ff. 1, 1,9. 


^ Inst. 1, 2,1. 
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It is also called a rwfc, to distinguish it from advice or 
cmneel^ which we are at liberty to follow or not, as we see 
proper, and to judge u})on the reasonableness or tinreason- 
ableness of the thiiig advised: whereas our obedience to the 
law depcnids not upon <mr aj^obatim, but upon the maker's 
will Counsel is only matter of persuasion, law is matter of 
injun(*tion; counsel acts only upon the willing, law upon the 
unwilling also. It is also called a rule, to distinguish it from [ 45 ] 
a compact or agreement, for a compact is u promise proceeding 
from us, law is a command directed U us. The language of^ 
compact is, I will, or will not, do tliisthat of a law is, 

“Thou shalt, or sbalt ijot, do it.” It is true there is an obli¬ 
gation which a com])a(‘t carries with it, equal in point of con¬ 
science to that of a law; but then the origin of the obliga¬ 
tion is difierent. In compacts, Ave ourselves determine and 
promise what shall bo done, before we are obliged to do it; 
in laws, we are obliged to act without ourselves determining 
or promising anything at all. Upon these accounts law is 
defined to “a rwfe,” 

]\Iunicipal laAv is also “ a mile of civil conduct," Tins dis- 
tinguislies municii)al law from the natural or revealed; the 
former of which is the ride of moral conduct, and the latter 
not only tlie nile of moral (ionduct, but also the rule of faith, 

Tlic'se regard man as a creature, and point out his duty to 
God, to himself, and to his neighbour, considered in the 
light of an individual. But municipal or civil law regards 
liim also as a citizen, and bound to other duties towards his 
nciglibour than those of mere nature and religion: duties, 
whicli he has engaged in by enjoying the benefits of the 
common union ; and which amount to no inoi’c, than that he 
do contribute, on his part, to the subsistence and peace of the 
society. 

It is lik(nvise “ a rule prescribed," Because a bare resolu- *' prestrribed" 
tion, confined in the breast of the legislator, without mani¬ 
festing its<*lf by senne external sign, can never be properly a 
law. It is requisite that.this resolution bo notified to the 
peojdo Avho are to obey it. But the manner in whhJi this 
notification is to be made, is matter of very gri^at difference. 

It may be notified by universal tradition and long practice, 
which supposes a previous publication, and is the case of the 
common law of England. It may be notified, viva voce, by 
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[ 46 ] ollicers appointed for that purpose, as used to be done with 
regard to proclamations, and such acts of parliament as were 
appointed to bo publicly read in churches and other as¬ 
semblies. It may lastly be notified by writing, printing, or 
the like; which is the general course taken with all our acts 
of parliament. Yet, whatever Avay is made use of, it is in¬ 
cumbent on the promulgators to do it in the most public and 
perspicuous manner; not like Caligula, who (oc'cording to 
Dio Cassius) ’svrote his law^s in a very small character, and 
ljung tliom up upon high pillars, the more effectually to en- 
snai-e the people. There is still a more umcasonable method 
than this, which is called maldng of laws ex post facto; when 
aft(!r an action (indiflerent in itself) is committed, the legis¬ 
lature then for the fu*st time declares it to have been a ('rime, 
and inflicts a punishment upon tlie person wlxohas committed 
it. Hero it is impossible that4he party could foresee that an 
action, innocent when it w'as done, shoidd b(j afterwsirds con¬ 
verted to guilt by a subsequent law; ho had tlierefore no 
cause to abstain from it; and all punishment for not abstain¬ 
ing must of consequence be cruel and unjust.® AH laws 
should be therefore made to commence in faturo, and be 
notifiedIx^foretheir commencement;^ which is impb*(!d in the 
term “prescribed” But when this rule is in the usual manner 
notified, or prescribed, it is then the subject’s business to bo 
thoroughly acquainted therewith ; for if ignorance, of what he 
7n{^ht know, were admitt(!d as a legitimate (^xcuso, the laws 
would be of no effect, but might always be eluded with im¬ 
punity.® 

" bythAtupreme But, farther: municipal law is “a nile of civil conduct 
prc'scribed by the supreme power in a state” For legislation, 
as was before obser'^ed, is the greatest act of superiority that 
can be exercised by one being over another, \Vli(»refore it is 
requisite to the very essence of a law, that it bo made by the 


‘ Such laws among the Romans were 
'denominated privUegia^ orprivatc laws, 
of which Cicero (de leg, 3, 19, and in 
his oration pro dome, 17) thus speaks: 

I'etani legea aacrai^y v^tant duodecitn 
tabula, legea privatia hominibus tVro^'ari ; 
id f-nini eat prlvilegium. Nemo unquatn 
tuUt: nihil eatcrudeliua, nihilpemicioaiua, 
nihil quod minua hae eivitaa ferre potiit.** 


* The maxim of the law of England 
is, WVofuz conatitutio futuria non prete7'Uia 
mponera di-bet. {Moon v. Durden, 2 Ex. 
Rep. 22.) 

> Acts of parliament, in which no 
specific day is fixed for their commence* 
ment, take effect from the day on which 
they receive the royal assent. (33 Geo. 
nr. c. 13.) 
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supreme power. Sovereignty and legislature are indeed con¬ 
vertible terms; one cannot subsist without the other. 

This may lead ^ into a short inquiry concerning the [ 47 ] 
nature of society and civil government; and the naturals 
inherent right that belongs to the sovereignty of a states 
(wherever that sovereignty be lodged,) of making and en¬ 
forcing laws. 

The only true and natural foundations of society are the origin of Bodety. 
wants and the fears of individuals. Not that we can believe* 
with some theoretical writers, that there ever was a time 
when there was no such thing as society, either natural or 
civil; but that, from the impulse of reason, and throiigh a 
sense of their wants and weaknesses, individuals met together 
in a large plain, entered into an original contract, and chose 
the tallest man present to be their governor. This notion, of 
an actually existing luiconnecUH state of nature, is too wild 
to bo seriously admitted; and besides it is plainly contradio 
tory to the revealed accounts of the primitive origin of man¬ 
kind, and their preservation two thousand years afterwards; 
both wliich were eifeeted by the means of single families, 
lliese formed the iirst natural society, among themselves; 
which, every day extending its limits, laid the first though 
iiiip(irf()ct nidiments of civil or political society: and when it 
grow too large to subsist with convenience in that pastoral 
state wlierein the patriarchs appear to have lived, it neces¬ 
sarily subdivided itself by various migrations into more. 
Aftei-wards, as agriculture increased, wliich employs and can 
maintain a much greater number of hands, migrations became 
less frequent: and various tribes, which had formerly sepa¬ 
rated, reunited again; sometimes by compulsion and coii- 
(]nc8t, sometimes by accident, and sometimes perhaps by 
compact. But though society had not its formal beginning 
from any convention of individuals, actuated by their wants 
and their fears; yet it is the sense of tlieir weakness and im¬ 
perfection that keeps mankind together, that demonstrates 
the necessity of this union, and that, therefore, is the solid 
and natural foundation, as well as the cement, of civil society. 

And this is what we mean by the original contract of society; 
which, though perhaps in no instance it has ever been for¬ 
mally expressed at the first institution of a state, yet in 
nature and reason must always be understood and implied, in 

VOL. I. D 
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[ 48 ] the very act of associating together: namely, that the whole 
should protect all its parts, and that every part should pay 
obedience to the will of the whole; or, ^ other words, that 
tho community should guard the rights ‘of each individual 
member, and that (in return for this protection) each indi¬ 
vidual should submit to the laws of the community; without 
which submission of all, it was impossible that protection 
could be certainly extended to any. 

^Origin and object For when civil society is once formed, government at tho 

same time results, oi course, as necessary to preserve and to 
keep that society in order. Unless some superior be consti¬ 
tuted, whose commands and decisions aU the members are 
bound to obey, they would still remain as in a state of nature, 
without any judge upon earth to define their several rights, 
and redress their several wrongs. But, as all the members 
wliich compose this society #ere naturally equal, it may be 
asked, in whose hands are the reins of government to be 
intrusted? To tliis tlie general answer is easy; but tho 
application of it to particular cases has occasioned one-half of 
tliose mischiefs which are apt to proceed from misguided politi¬ 
cal zeal. In general, all mankind will agree that government 
should bo rciposed in such persons, in whom those qualities 
are most likely to bo found, the perfection of which is among 
the attributes of Him who is emi)hatically styled the Supreme 
Being; the three gi-and requisites, I mean, of wisdom, of 
goodness, and of power: wisdom to discern tho real interest 
of the community; goodness to endeavour always to pursue 
that real interest; and strength, or power, to carry this 
knowledge and intention into action. These are the natural 
foundations of sovereignty, and these are the requisites that 
ought to be found in every well-constituted frame of govern¬ 
ment. 

How the several forms of government we now see in the 
world at first actually began, is matter of great uncertainty, 
and has occ^isioncd infinite disputes. It is not my business 
or intention to enter into any of them. However they began, 
[ 49 ] or by what right soever they subsist, there is and must be in 
all of them a supreme, irresistible, absolute, uncontrolled 
• authority, in which the jura mmma imperii^ or the rights of 

sovereignty, reside. And this authority is placed in those 
hands, wherein (according to the opinion of the founders of 
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such respective states, either expressly given,- or collected from 
their tacit approbation) the qualities requisite for supremacy, 
wisdom, goodness, and power, are the most likely to be 
found. 

The political writers of antiquity >vill not allow more than Three forms of 
three regular forms of government; the first, when tlie 
sovereign power is lodged in an aggregate assembly, consist¬ 
ing of all the free members of a comm\inity, which is called a 
democracy; tlie second, when it is lodged in a council, com¬ 
posed of select members, and then it is styled an aristocracy; 
the last, when it is intrusted in the hands of a single pemoii, 
and then it takes the name of a monarchy. All other species 
of government, they say, are eitlier corruptions of, or reducible 
to these three. 

By the sovereign |K)wer, as was before observed, is meant 
the making of laws; for whenever that power resides, all 
ofliers must conform to, and be directed by it, whatever 
appearance the outward form and administration of the 
government may put on. For it is at any time in the option 
of the legislature to alter that form and administration by a 
new edict or rule, and h^put the execution of the laws into 
whatever hands it pleases; by constituting one, or a few, or 
many executive magistrates: and all the other powers of the 
state must obey the legislative power in the discharge of their 
several functions, or elsis the constitution is at an end. 

In a demo(?racy, where the right of making laws rtisides in i. Democracy, 
the people at largo, public virtue, or goodmjss of intcmtioii, is 
more likely to be found, than either of the other qualities of 
government. Popular assemblies are frequently foolish in 
thdir contrivance, and weak in their execution ; but generally 
mean to do the thing that is right and just, and have always 
a degree of patriotism or public spirit. In aristooracic^s there [ '^>11 ] 
is more wisdom to be found than in the other frames of 2. ArUtocrocy. 
government; being composed, or intended to be composed, 
of the most experienced citizens: but tlicre is less honesty 
than in a republic, and less strength than in a monarchy. A 
monarchy is, indeed, the most poAvci’fiil of any; for by the 3. Monarchy, 
entire conjunction of the legislative and executive powers, all 
the sinews of government are knit together, and united in the 
hand of the prince; but then there is imminent danger of his 
employing that strength to improvident or oppressive purposes. 

D 2 
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Thus these three speci<js of governments have, all of them, 
their several perfections and imperfections. Democracies are 
usually the best calculated to direct the end of the law; 
aristocracies to invent the means by which that end shall bo 
obtained; and monarchies to carry those means into execu¬ 
tion. And the ancients, as was observed, had in general no 
idea of any other permanent form of government but tliese 
three: for though Cicero^ declares himself of opinion, “me 
optime canetitutam rempyblicam^ quce ex triJyuA geTterihua illis, 
regalia optimo^ et populari, eit rri^ici confusa;'* yet Tacitus 
treats this notion of a mixed government, fonned out of them 
all, and partaking of the advantages of each, as a visionary 
whim, and one that, if effected, could never be lasting or 
secure.^ 

Theory of thoRri- But happily, for US of tlus island, the British constitution 

tishconatitutiou. ]Qng remained, and I trust will long continue, a standing 

exception to the truth of this observation. For, as with us 
the (jxecutivG power of the law is lodged in a single person, 
th(‘‘y have all the advantages of strength and despatch that 
are to bo found in the most absolute monai’chy: and as the 
legislature of tlie ldngdom‘ is iii^sted to three distinct 
powers, entirely independent of ea^ other; first, the crown; 
secondly, the lords spiritual and temporal, which is an aristo¬ 
cratic assembly of persons selected for their piety, their birth, 
[ 51 ] their wisdom, their valour, or their property; and thirdly, 
the house of commons, freely chosen by the people from 
among themselves, which makes it a kind of democ^racy; as 
this aggregate body, actuated by different springs, and 
attentive to difterent interests, composes the British parlia¬ 
ment, and has the supreme disposal of everything; tBere 
can no inconvenience be attempted by cither of the tliree 
branches, but will oe withstood by one of the other two; 
each branch being aimed with a negative |X)wer sufficient 
to repel any innovation wliich it shall think inexpedient or 
dangerous. 

, Here then is lodged the sovereignty of the British consti¬ 
tution ; and lodged as beneficially as is possible for society. 
For in no other shape could we be so certain of finding the 
three great qualities of government so well and so happily 


“ In hU fragments Pe Rep. 1.1, c. 29 and c. 45. 


* Tacit. Ann. 1. 4, c. 33. 
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united. If the supreme jwwcr were lodged in any one of the 
three branches separately, we must be exposed to the incon¬ 
veniences of either absolute monarchy, aristocracy, or 
democracy; and so want two of the three principal ingre¬ 
dients of good polity, either virtue, wisdom, or power. If it 
were lodged in any two of the branches: for instance, in the 
crown and house of lords, om* laws might be providently 
made, and well executed, but they miglit not have always the 
good of the. people in view: if lodged in the sovereign and 
commons, we should want that circumspection and mediatory 
caution, which the wisdom of the peers is to aifortl: if the 
supreme rights of legislature were lodged in the two houses 
oidy, and the crown had no negative upon their proceedings, 
they miglit be tempted to encroach uj)on tlie royal preroga¬ 
tive, or perhaps to abolish the kingly office, and thereby 
weaken (if not totally destroy) the strength of‘the executive 
power. But the constitutional government of this island is 
so admirably tempered and compounded, that nothing can 
endanger or hurt it, but de,stroying the equilibrium of power 
between one branch of the legislature and the rest. For if 
ever it should happen that tlie independence of any one of 
tluj three should be lost, or that it should become subserviimt 
to the views of either of the other two, there would soon be 
an end of our constitution. This legislature would be changed [ 52 ] 
from that, wliiih (upon the supposition of an original con- 
tra(;t, either actual or implied) is presumi^d to have been 
originally set up by the general consent and fundamental act 
of the society: and such a changes, however effeirtecT, is 
according to Locked (who perliaps carries his theory too 
far) at once an entire dissolution of the bands of government; 
and the people are thereby rcducied to a state of anarchy; 
with liberty to constitute to themselves a new legislative 
power.*^ 


i 0 x 1 GoTcmmciit, part 2, $ 212. 

^ The reader need scarcely be told 
that this panegyric on the British con¬ 
stitution can only apply to it as it 
has existed since die Kevolution. Mr. 
Hallam has laboured to show, and, 
perhaps, succeeded in showing, that 
parliament, even in the days of the 
Plantagenets, created sufficient safe¬ 


guards for public liberty, as it was 
then understood. But the subserviency 
of the legislature to ITcnry VIII. and 
Queen Elizabeth is not to disputed ; 
and the prerogative of Charles I. was 
admittedly much more extensive than 
that now possessed by the Crown. From 
the Revolution agiun till the passing of 
the Reform Bill the House of Lords 
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The ri^ht of the 
supreme power 
to legUlatc. 


[ 53 ] 


» 


Having thus cursorily considered the three usual species of 
govemment, and our own singular constitution, selected and 
compounded from them all, I proceed to oheorvo, that, as the 
power of making laws constitutes the supreme authority, so 
wherever the supreme authority in any state resides, it is the 
right of that authority to make laws; that is, in tlio words 
of our definition, to prescribe the rule of civil action. And this 
may be discovered from the very end and institution of civil 
states. For a state is a collective body, composed of a mul¬ 
titude of individuals, united for their safety and convenience, 
and intending to act together as one man. If it therefore is 
to act as one man, it ought to act by one uniform will. But, 
inasmuch as political communities are made up of many 
natural persons, eacli of whom has his particular will and 
inclination, these several wills cannot by any natural union 
be joined together, or tempered and disposed into a lasting 
harmony, so as U) constitute and produce tliat one uniform 
will of the whole. It can therefore be no otherwise produced 
tliau by a political union; by th(i consent of all persons to 
submit their own private wills to the will of one man, or of 
one or more assemblies of inon, to whom the supreme au¬ 
thority is iutnistcd: and this will of that one man, or assem¬ 
blage of men, is in different states, according to their differtmt 
constitutions, understood to bo laiv. 

Thus far as to tlio right of the supreme power make 
laws; but farther, it is its duty likewise. For since the 
respective members are bound to conform themselves to the 
wilF of the state, it is expedient that they receive directions 
from the state declaratory of that'its will. But as it is im¬ 
possible, in so great a multitude, to give injunctions to every 
particuliir man, relative to each particular action, it is there¬ 
fore incumbent on tne state to establish general rules for the 
perpetual infonnation and direction of all persons in all points, 
whether of positive or negative duty. And this, in order that 
every man may know what to l(K>k upon as liis own, what as 
iiiiothcr’s; what absolute and what relative duties are re¬ 
quired at his hands; what is to bo esteemed honest, dishonest, 
or indifferent; what degree every man retains of liis natural 

hacl an unquestioned ascendancy; since and is gradually, by some considered 
183*2 the influence of the llouse of too rapidly, increasing. 

Commons has certainly preponderated; 
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liberty; what he has given up os the price of the benefits of 
society; and after what manner each person is to moderate 
the use and exorcise of those rights which the state assigns 
him, in order to promote and secure the public tranquillity. 

From what has been advanced, the truth of the former Municiiiai law 
branch of our definition is (I trust) sufficiently evident; that S’ 

municipal law is a rule of civil conduct prescribed hy the su- is wrung. 
premepower in a state” I proceed now to the latter branch 
of it; that it is a rule so prescribed, “ commanding whal is 
right j and prohibiting what is wrong” 

Now, in order to do tliis completely, it is first of all necesr 
sary that the boundaries of right and wrong be established and 
as(iertaiued by law. And when tliis is once done, it will follow 
of coarse that it is likewise the business of the law, considered 
as a rule of civil conduct, to enforce these rights, and to 
restrain or redress these wrongs. It remains, therefore, only 
to consider in wliat manner the law is said to ascertain the 
boimdaries of riglit and wrong; and tlie methods which it 
takes to command the one and jiroliibit tlio otlicr. 

For this purpose every law may be said to consist of several Every law is 
parts: one, declaratory; whereby the rights to bo observed, 
and tlie Avrongs to be eschewed, are clearly dcifimjd and laid vimlu-iitory. 
down: auotlier, directory; whereby the subject is instructed [ ] 

and enjoined, to observe those rights, and to abstain from the 
commission of those wrongs: a tliird, remedial; whereby a 
method is pointed out to recover a man’s private rights, or 
redress his private wrongs; to which may be added a fourth, 
usually termed the sanction^ or vindicatory branch of the law; 
whereby it is signified wliat evil or penalty shall be incurred 
by such as commit any public wrongs, and transgress or 
neglect tlieii’ duty. 

With regard to the first of these, the declaratory part of the Declaratory, 
municipal law, tliis depends not so much upon the law of 
revelation or of nature, as upon the wisdom and will of the 
legislator. This doctrine, which before was slightly touched, 
deserves a more pjirticular explication. Those rights, then, 
which God and nature have established, and are therefore 
called natural rights, such as are life and liberty, need not 
the aid of human laws to be more effectually invested in 
every man than they are; neither do they receive any addi¬ 
tional strength when declared by iho muni<*ipal laws to be 
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inviolablo. On the contrary, no human legislature has power 
to abridge or destroy them, unless the owner shall himself 
commit some act that amounts to a forfeiture. Neitlier dp 
divine or natural duties (such as, for instance, the worship of 
God, the maintenance of children, and tlie like) receive any 
stronger sanction from being also declared to be duties by 
the law of the land. The case is the same as to crimes and 
misdemeanors, that are forbidden by the superior .laws, and 
therefore styled 'niala in se, such as murder, theft, and perjury; 
which contract no additional turpitude from being declared 
unlawful by the inferior legislature. For that legislature in 
all these cases acts only, as was before observed, in subordi¬ 
nation to the great Lawgiver, transcribing and publishing 
His precepts. So that, upon the whole, the d(iclaratory part 
of the municipal law has no force or operation at aU, mth 
regard to actions that are natiu’ally and intrinsically right or 
wrong. 

[ 55 ] But, with regard to things in themselves indifferent, the 
(Jttse is entirely altered. These become eitlier right or wrong, 
just or uuj\ist, duties or misdemeanors, ncconling as the muni¬ 
cipal legislator sees proper, for promoting the welfare of the 
society, and more effectually carrying on the purposes of civil 
life. Thus our own common law has declared, that the goods 
of the wife do instantly Tipou marriage become Jhe property 
and right of the husband; and our stiitute law has declared all 
monopolies a public offence: yist that right and tins offence 
have no foundation in natiue; but are merely created by tlie 
law, for the purposes of civil soiuety. And sometimes, Avhere 
the thing itself has its rise from the law of nature, the par¬ 
ticular circumstances and mode of doing it become right or 
wrong, as the laws of the land shall direct. Thus, for iv, stance, 
in civil duties; obddiouce to superiors is tho doctrine of 
r(!V(^aled os well as natural religion: but who those superiors 
shall be, and in what circumstances, or to what degree they 
shall be obeyed, it is the province of human laws to determine. 

so, as to injuries or crimes, it must be left to our own 
legislature to decide in what eases the seizing another’s cattle 
shall amount to a trespass or a theftand where it shall be a 
justifiable action, as when a landlord takes them by way of 
distress for rent. 

Thus much for the dcclaratortf part of the municipal law; 


Directorsr* 
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and stands much upon the same footing; for tlus 

virtually includes the former, the declaration being usually 
collected from the direction. The law that says, “ thou shalt 
not steal,” implies a dechiration that stealing is a crime. And 
as we have seen already, in things naturally indifferent, tho 
very essence of right and wrong depends upon the direction 
of the laws to do or to omit them. 

The remedial part of the law is so necessary a consequence Rcmeuiou 
of the former two, that laws must be very vague and imper¬ 
fect without it. For in vain would rights be declared, in vain [ 56 ] 
directed to be observed, if there were no method of recovering 
and assorting those rights, when wongfully withheld or in¬ 
vaded. This is what we mean properly, when we speak of 
tlie {)rotcction of the law. When, for instance, the declaratory 
part of the law has sfiid, “ that the field or inheritance, whh'h 
belonged to Titius’s father, is vested by his death in Titius 
and the directory part lias “ forbidden any one to entar on 
another’s property, without tluj leave of the owner:” if Gains, 
after this, will presume to take possession of tho land, tlie 
remedial part of tlie law will then interpose its office; will 
make Gains restorer the possession to Titius, and also pay him 
damages for tho invasion. 

With regard to tho sanction of laws, or the evil that may vindicatory, 
attend the breach of public duties, it is observed, that human 
legislators have for the most part chosen to make the sanction 
of their laws vindicatory rather than remuneratoryy or to con¬ 
sist rather in punishments, than in actual particular rewards. 

Because, in the first place, the quiet enjoyment and protection 
of all our civil rights and liberties, which are the sure and 
general consequence of obedience to the municipal law, are 
in thems(dves tho best and most valuable of all rewards. 

Because also, wore the exercise of every virtue to be enforced 
by the proposal of particular rewards, it were impossible for 
any state to furnish stock enough for so profuse a bounty. 

And further, because the dread of evil is a much more for¬ 
cible principle of human action than the prospect of good.' 

For which reasons, though a prudent besto^ving of rewards is 
sometimes of exquisite use, yet we find that those civil laws, 
which enforce and enjoin our duty, do seldom, if ever, pro- 


' Locke, Hum. Vnd. b. 2, c. 21. 
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Vindicatory. 

[57] 


[ 58 ] 


pose any prvilege or gift to such as obey the law; but do 
constantly come armed with a penalty denounced against 
transgressors, cither- expressly defining the nature and quan¬ 
tity of the punishment, or else leaving it to the discretion of 
the judges, and those who are intrusted with the care of 
putting the laws in execution. 

Of all the parts of a law the most effectual is the vindwch 
tory. For it is but lost labour to say, “do this, or avoid 
that,” unless we also declare, “ this shall bo the consequence 
of your non-compliance.” We must therefore observe, that 
the main strength and force of a law consists in the penalty 
annexed to it. Herein is to be found the principal obligation 
of human laws. 

Legislators and their laws are said to compel and Mige; 
not that by any natural violence they so constrain a man, os 
to render it impossible for liim to act otherwise than as tliey 
direct, wliicli is the strict sense of obligation; but because, 
by declaring and exhibiting a penalty against offenders, they 
bring it to pass that no man can easily choose to transgress 
the law; since, by reason of the impending correction, com¬ 
pliance is in a high degree preferable to disobedience. And, 
even where rewards are proposed as well as punishments 
tlu'oatcncd, the obligation of the law seems chiefly to consist 
in the penalty; for rewards, in their nature, can only per- 
made and allure ; nothing is compuhory but pimishment. 

It is true it has been held, and very justly, by the principal 
of our ethical writers, that human laws are binding upon 
men’s consciences. But if that were the only or most forcible 
obligation, the good only would regard the laws, and the bad 
would set them at defiance. And, true as this principle is, it 
must still bo understood with some restriction. It holds, I 
apprehend, as to rights; and that, when the law has deter¬ 
mined the field to belong to Titius, it is matter of conscience 
no longer to withliold or to invade it. So also in regard 
to natural duties^ and such offences as are mala in se: here 
wc are bound in conscience, because we are bound by superior 
laws, before those human laws were in being, to perform the 
one, and abstain from the other. But in relation to those 
laws which enjoin only positive duties^ and forbid only such 
things as are not mala in se, but mala prohihita merely, without 
any intermixture of moral guilt, annexing a penalty to non- 
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compliance, here I apprehend conscience is no farther con¬ 
cerned, than by directing a submission to the penalty, in case 
of our breach of those laws, for otherwise the multitude of 
penal laws in a state would not only be looked upon as an 
impolitic, but would also be a very wicked thing, if every 
such law were a snare for the conscience of the subject. But 
in those cases the alternative is offered to every man; “ eitlier 
abstain from this, or submit to such a penaltyand his con¬ 
science will be clear, whichever side of the alternative he 
tliinks proper to embrace. Thus, ‘ by one of the game laws, a 
penalty is denounced against every person that kills a part¬ 
ridge Wwcen the first of February and the first of August in 
every yearjust as by other statutes, now happily repealed, 
pecuniary penalties were inflicted for exercising trades with¬ 
out soiwing an apprenticeship thereto, and for not burying the 
dead in woollen. Now, these prohibitory laws do not make 
the transgression a moral offence, or sin; the only obligation 
in conscience is to submit to the penalty, if levied. It must, 
however, be observed, that we are here speaking of laws that 
are simply and purely penal, where the thing forbidden or 
enjoined is wholly a matter of indifference, and where the 
penalty inflicted is an adequate compensation for the civil 
inconvenience supposed to arise from the offence. But, where 
disobedience to the law involves in it also any degree of 
public mischief or private injury, there it falls witliin our 
former distinction, and is also an offence against conscience,™ 

I have now gone through the definition laid down of a 
munieijm! law: and have shoATO that it is a rule—of civil 
conduct—prescribed—by the supreme power in a state— 
commanding what is right, and prohibiting what is wrong[ 59 ] 
in the explanation of which I have endeavoured to interweave 
a few useful principles concerning the nature of civil govern¬ 
ment, and the obligation of human laws. Before I conclude 
this seel ion, it may not bo amiss to add a few observations 
(ioncerning the interpretation of laws. 

When any doubt arose upon the construction of the Roman interpretation 
laws, the usage was to state the case to the emperor in writing, 
and take his opinion upon it. This was certainly a bad 


Lex pure pamliii initium ohliyal ad nnxin et nd culpam obligate et adpanam, 
panaut, non item nd ruijnm: lex piemlis (Sanderson dc Con. Oblig. viU. $ 16,24.) 
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'I’lio in^ontion 
a law mtitit 
be gathered, 


]. freni the 
words. 

[60] 


method of intei*pretation. To interrogate the legislature to 
decide particular disputes, is not only endless, biit affords 
great room for partiality and oppression. The answers of the 
emperor were called his rescripts, and these had in succeeding 
cases the force of perjietual laws; though they ought to 
be carefully distinguished, by every rational civilian, from 
those general constitutions which hud only the nature of 
things for their guide. The Emperor Macrinus, as his his¬ 
torian Capitolinas informs us, had once resolved to abolish 
these rescripts, and retain only the general edicts: he could 
not boar that the hasty and crude answers of such princes as 
Commodus and Caracalla should be reverenced as laws. But 
Justinian thought otherwise," and ho has preserved them all. 
In like manner the canon laws, or decretal ciiistles of the 
Popes, are all of them rescripts in-the strictest sense. Con¬ 
trary to all time forms of reasoning, they argue from pai'ticu- 
lars to generals. 

The fairest and most rational method to interpret the will 
of the legislator, is by exjdoring his intentions at the time 
when the law was made, by signs the most natural and ju’O- 
bahle. And these signs are either the words, the context, tho 
snbject-matter, tho effects and consequence, or the sjiirit and 
reason of them all. Let us take a short view of them all. 

1. Words are generally to be understood in their usual and 
most kno>\m signification; not so much regarding the pro¬ 
priety of grammar, as their general and popular use. Thus 
tlie law mentioned by Puffendorlf,® which forbade a layman 
to lay hands on a iiriest, was adjudged to extend to him who 
had hurt a priest with a M’capoii. Again; terms of art, or 
technical terms, must be taken according to tho accejitatioii 
of tho learned in each art, trjide, and science. So in tho act 
of settlement, where the crown of England is limibid “ to 
the Princess Sophia and tho heirs of her body, being Pro¬ 
testants,” it becomes necessaiy to call in the assistance of 
lawyers, to ascertain the iireciso idea of tho words, “ heirs of 
Iter hodyf which in a legal sense comprise only certain of her 
lineal descendants. 

2. If words happen to be still dubious, we may establish 


" Inat. i. 2, 6. 


** L. of N. and If. 5, 12, .1. 
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their meaning from the context; with which it may be of 2 . from the 
singular use to compare a word or a sentence, whenever they 
enre ambiguous, equivocal, or infricate. Thus the preapjble, 
is often called in to help the construction of an Act of Parlia¬ 
ment. Of the same nature and use is the comparison of a 
law with other laws, that are made by the same legislator, 
that have some affinity with the subject, or that expressly 
relate to the same point. Tlius, when the law of England 
declared murder to be felony without benefit of clergy^ it was 
necessary to resort to the same law of England to learn what 
tlie benefit of clergy was: and, when the common law cen- 
sm'es simoniacal contracts, it affords great light to the subject 
to consider what the canon law has adjudged to be simony. 

3. As to the subject-mattery words are always to be under- 3 . from the 
stood as having a regard tliereto; for that is always supposed 

to be in the eye of the legislator, and all his expressions 
directed to tliat end. Thus, when a law of our Edward III. 
forbids all ecclesiastical persons to purchase provisions at 
Kome, it might seem to proliibit the biiyuig of grain and 
other victual; but when wo (Consider that the statute was 
made to reprc'ss the usuiqmtions of the papal see, and that 
the nominations to benefices by the Pope were called provisions, [ (51 ] 

wo shall see that tlio rosti’aint is intended to he laid upon 
such provisions only. 

4. As to tho effects and consequence, the nile is, that where 4. from the 
words botar oitJicr none, or a very absiud signincation, 11 
literally understood, we must a little deviate from tho re¬ 
ceived sense of them, TJierefore tho Bolognian law men¬ 
tioned by Puffendorf,® whicli enacted, that whoever drew 
blood in the streets slionld be punished with tlio utmost se¬ 
verity,” was lield after a long debate not to extend to the 
smgeon who opened the vein of a person that fell down in 

the str<5ct with a fit.^ 

5. But, lastly, tho most universal and effectual way of 

V Ij. 5, r. 12, 8. 8. if the prison be on fire, this is not so, 

1 The stat. De frangentibus prisonom for he is not to bo hanged because he 
(1 Edw. II.) enacts, that a prisoner who would not stay to be burnt.” (Plowd. 
breaks prison is guilty of felony; but 13.) 
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ands.fromtiio disoovcnne: the tnie mcanmff of a law, when the words are 
ofUioiaw. dubious, IS by considering the reasm and spirit oi it; or the 
cause wliich moved the legfblature to enact it. For when 
this reason ceases, the law itself ought likewise to cease with 
it. An instanco of this is given in a case put by Cicero, or 
whoever Avas tlie author of the treatise inscribed to Horen- 
nius.' There was a law, that those who in a storm forsook 
the ship should forfeit all property therein; and that the ship 
and lading should belong entirely to those who stayed in it. 
In a dangerous temjiest all the mariners forsook the ship, ex¬ 
cept only one sick passenger, who by reason of his disease 
was unable to get out and escape. By chance the ship came 
safe to port. The sick man kept possession, and claimed the 
benefit of the law. Noav here all the leanied agree, that the 
sick man is not Avithin the reason of the law; for the reason 
of making it AA'as to give encouragement to such as should 
venture their lives to save the vessel: but tliis is a m(^rit 
which he could never pretend to, Avho neither stayed in the 
sliip upon that account, nor contributed anything to its pre¬ 
servation. 

The “equity of From this method of interpreting laws, by the reason of 
flaiAtuu.” them, arises Avhat has been termed “the equity of a statute,” 

[ 62 ] wliich is thus defined by Grotius,* “ the con'cction of that 
wherein the law (by reason of its universality) is deficient.” 
For, since in laAVS all cases cannot be foreseen or expressed, , 
it is necessary that wIkui the general decrees of the law come 
to be apjAlied to particular cases, there should be someAvhero 
a pOAver vested of defining those circumstances whudi (liad 
they been foreseen) the legislator liimself Avould have ex¬ 
pressed. And these are the cases which, according to Gro- 
tius, “ Ux non exacte definite sed arbitrio boni viri permittitr 
Equity^ thus depending, essentially, upon the particular 
circumstances of each individual case, there can bo no esta¬ 
blished niles and fixed precepts of equity laid down, Avithont 
destroying its very essence, and reducing it to a positive law. 
And,'on the other hand, the liberty of considering all cases 
in an equitable light must not be indulged too far, lest 


■’ L. 1, c. 11. means to be understood the system of 

* T)e iEquitate, s. 3. established rules on which the Courts 

t By ** equity” in this place is by no of Chancery administer justico. 
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thereby wo destroy all law, and leave the decision of every 
question entirely in the breast of the judge. And law, without 
equity, though hard and disagreeable, is much more desirable 
for the public good, than eqiuty without law: which would 
make every judge a legislator, and introduce most infinite 
confusion; as there would then be almost as many difierent 
rules of action laid down in our courts, as there are differ¬ 
ences of capacity and sentiment in the human mind. 
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1. Lecea No:r 

SCRTI^T^, OK 

CoMHOM Law. 


[ 64 ] 


SECTION III. 

OF THE LAWS OF ENGLAND. 


The municipal law of England, or tlie nile of civil conduct 
proscribed to the inhabitants of this Icingdom, may with suffi¬ 
cient propri(;ty be divided into two kinds: the lex non aoripta, 
the uinvritten or common law; and the lex acripta, the Mritteu 
or statute law. 

Tlie lex non aeripta, or umvrittcn law, includes not only 
general auatoma^ or the common law properly so called ; but 
also the particular cuatoma of certain parts of the kingdom; 
and likewise those particular laiva, that arc by custom ob¬ 
served only in certain courts and juiisdictions. 

Wlicn I call these parts of our law legea non acriptoe, I 
would not be understood as if all those'laws wwe at present 
nioroly oral, or oommunicfitod from former ages to the pre- 
S(int solely by word of mouth. It is true indeed tliat, in tlio 
profound ignorance of letters whicli formerly ovcrsj)read the 
whole western world, all laws wore entirely traditional, for 
this plain reason, because the nations among which they pre¬ 
vailed had but little idea of Avinting, Tims the British as 
well as the Gallic Diniids committed all thefr laws as well as 
.learning to memory;* and it is said of the primitive Saxons 
here, as well as their brethren on the Continent, that leges 
sola memorid et mu retinehant}^ But with us, at present, the 
monuments and evidences of our legal customs an* contained 
in the records of the several courts of justice, in books of 
reports and judicial decisions, and in the treatises of learned 
snges of the profession, preserved and handed down to us 
from the times of highest antiquity. I, tlierefore, style these 

‘ Caes. Ue B. G. lib. 6, c. IS. Spcim. GI. 362. 
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parts of our law Uge% nm scriptcBy because tlieir original tnsti- 
tution and authority are not set down in writing, as Acts of 
Parliament arc, but they receive their binding power, and the 
force of laws, by long and immemorial usage, and by their 
universal reception throughout the kingdom. In like manner 
os Aulus Grellius defines the jus non acriptum to be that which 
is tddto et illiteraio Jwminum comemu et moribm expreomm^ 

Our ancient lawyers, and particularly Fortescue, insist with 
abundance of*warmth that these customs are as old as the 
primitive Britons, and continued down, through the several 
mutations of governments and inhabitants, to the present 
time, unchanged and unadulterated. This may be the case 
as to some; but in general, as Selden in his notes observes, 
this assertion must be understood with many grains of allow¬ 
ance ; and ought only to signify, as the truth seems to bo, 
tliat there never was any formal exchange of one system of 
laws for another: though the Itomans, the Piets, the Saxons, 
tlie Danes, and the Normans, who successively occupied parts 
of England, must have insensibly introduced and incorpo¬ 
rated many of their own customs with those that were before 
established; thereby in aU probability improving tlie textiu'e 
and wisdom of the whole by the accumulated wisdom of divers 
particular countries.® Our laws, says Lord Bacon, are mixed 
as our language; and as our language is so much the richer, 
the laws are the more complete. 

And indeed oui’ antiquaiies and early historians do all Lwsof 
positively assure us, that our body of laws is of tliis com¬ 
pounded nature.*^ For they tell us, tliat in the time of Alfred 


« Seo tho very curious and inte¬ 
resting volume of Ancient Laws and 
Institutes of Wales, edited by Aneurin 
Owen, and printed under the direction 
of the Commissioners on the Public 
Kccords of the Kingdom, A.n. 1841. 

* Aithough tho text of Blockstone 
has been here preserved, his state¬ 
ments in the next page must not be 
implicitly followed by thoso who desire 
to have a strictly-accurate knowledge 
of the written laws of our ancestors. 

What we now possess of Anglo-Saxon 
law is but a portion of what once 
existed, and, therefore, without claim 
to tho title of the Anglo-Saxon Laws 
w'hich has usually been bestowed on it. 

VOL. I. 


Of tho law^B and kindred documents no 
longer extant, tho names of some, to¬ 
gether with fragments worked into 
other codes, have been transmitted to 
us; such as tho Mercian law's of Offa, 
from which Alfred, in framing his 
body of laws, selected such portions as 
were suitable to his purjKMic; the South 
Anglian lawsf the Frid-gewritu, &c. 
At the same time, we ought not, per¬ 
haps, to suppose that, among our Saxon 
forefathers, any more than among our¬ 
selves, there over existed a complete 
corpus juris Anglici, but that theirs 
was also a customary or common law; 
and that what we still possess, and 
also the portion that has jicnshed, 

E 
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the local customs of the several provinces of the kingdom 
were grown so various, that ho found it expedient to compile 
liis dome-iooJe, or liber judidalis, for the general use of the 
[ ] whole kingdom. Tliis book is said to liave. been extant so 

late as the reign of King Edward tlie Fourth, but is now un¬ 
fortunately lost. It contained, we may probably suppose, the 
principal maxims of the common law, tlie penalties for mis¬ 
demeanors, and the forms of judicial proceedings. Thus 
much may at least bo collected from that injflnction to ob¬ 
serve it, wliich we find in the laws of liing Edward the Elder, 
the son of Alfred. “ King Edward commands all the reeves: 
that yo judge such just dooms as ye know to be most righte¬ 
ous, and it in the doom-book {Saxmice, bom-bo(^), stands, 
Fear not on any account to pronoimce folk-right {Saxmice, 
polc-jiilit); and that eveiy suit have a tcim when it shall be 
brought forward, that ye then may pronounce.”® 

But the iiTuption and establishment of the Danes in Eng¬ 
land, which followed soon after, introduced new customs, and 
caused this codci of Alfred in many provinces to fall into 
disuse; or at least to be mixed and debased with other laws 
of a coarser alloy. So that about the beginning of tho 
eleventh century, there were three principal systems of laws 
prevailing in different districts. 1. Tlie Mercen-Lage, or Mer¬ 
cian laws, which were obseiwcd in many of the midland coun¬ 
ties, and those bordering on the principality of Wales, the 
retreat of tho ancient Britons; and therefore v(?ry probably 
intermixed with the British or Druidical customs. 2. The 
West-Saxen-Lagey or laws of the West Saxons, which obtained 
in tlie counties to the south and west of the island, from Kent 
to Dovonsliire. Tliese were probably much the same ivith 
the laws of Alfred above mentioned, being the municipal lew 
of the far most considerable part of his dominions, and parti¬ 
cularly including Berkshire, the seat of liis peculiar residence. 
3. The Bane-Lage, or Danish law, the very name of which 


were either the records of decisions to 
serve as precedents for the future, or 
enactments passed in the Witena- 
gemots for the repeal, confirmation, 
amendment, or completion of the law 
as it then stood.*’ (Thorpe’s Preface 
to the Ancient Laws and Institutes of 
England.) 


• See Thorpe’s Ancient 1.aws and 
Institutes of England, printed under 
the direction of the Commissioners on 
tho Public Uecords of tho Kingdom, 
1840. Tho reference to the doom-book 
may have been not to the laws of 
Alfred, hut to the earlier dooms of 
Inn. 



OF THE LAWS OP ENGLAND. 


51 


speaks its origin and composition. This was principally main¬ 
tained in the rest of tlie midland counties, and also on the 
eastern (^oast, the part most exposed to the visits of that 
piratical people. As for the very northern provinces, they 
were at that time under a distinct government.^ 

Out of these three laws, Roger Hoveden and Eanulphus [ 66 ] 
Cestrensis inform us, King Edward the Confessor extracted 
one uniform l^w or digest of laws,® to be observed throughout 
the whole kingdom; though Hoveden and the author of an 
old manuscript clirouiclc*^ assure us likewise, that this work 
was projected and begun by his grandfather King Edgar. 

And indeed a general digest of the same nature has been 
(Constantly found expedient, and therefore put in practice by 
otlier great nations, which were formed from an assemblage 
of little provinces governed by peculiar customs. As in 
Portugal, under King Edward, about the beginning of the 
fifteenth centuryin Spain, under Alonzo X., who, about 
tlio year 1250, executed the plan of his father St. Ferdinand, 
and (^)llected all the provincial customs into o^ uniform law, 
in the celebrated code entitled las partidas and in Sweden, 
about the same aera, when a universal Ixxly of common law 
was (‘ompiled out of the particular customs established by 
the laghman of every province, and entitled the land^s lagh^ 
being analogous to the common law of England.^ 

Both these undei-takings of King Edgar and Edward the 
Confessor, seem to have been no more than a new edition, or 
fresh promulgation of Alfred’s code or dome-book, with such 
additions and improvements as the experience of a centuiy 
and a half had suggested. For Alfred is generally styled 
by the same historians the legum Anglicanarum conditor, as 
Edward the Confessor is the restitutor. These however are 
tlio laws wliich oui’ historians so often mention under the 
name of the laws of Edward the Confessor; which our an¬ 
cestors struggled so hai'dly to maintain unchsr the fii-st princess 
of the Norman line; and which subsecpient princes so fre¬ 
quently promised to keep and restore, as the most popular 

• 

' Hal. Hist. 55. ^ In Seld. ad Eodmer, 6. 

« The extant remains of these laws, * Mod. tin. Hist. xxii. 135, 

as set forth in Lambard and Wilkins, J Mod. Un. Hist, xx. 211, 

arc spurious. (Hal. Mid. Ag. ii. 444.) ^ Mod. Un. Hist, xxxiii. 21, 58. 

E 2 



52 


OF THE LAWS OF ENGLAND. 


[67] 


The common 
]aw consists of, 

1. general 
customs; 

2. local customs 


3. particular 
laws. 


[68] 


act they could do, when pressed by foreign emergencies or 
domestic discontents. These are the laws that so vigorously 
withstood the repeated attacks of the civil law; which esta.- 
blished in the twelfth century a new iloman empire over 
most of the states of the continent: states that have lost, 
and periiaps upon that account, their political liberties; while 
the free constitution of England, perhaps upon the same ac¬ 
count, • has been rather improved than debased. These, in 
short, are the laws which gave rise to that* collection of 
maxims and customs which is now known by the name of the 
common law. A name either given to it, in contradistinction 
to other laws, as the statute law, the civil law, the law mer- 
cliant, and the like; or more probably, as a law common to 
all the realm, the jvs commune or folk-right mentioned by 
King Edward the Elder, after the alwlition of the several 
jiroviiicial customs and particular laws before mentioned. 

But though this is the most likely foundation of this col¬ 
lection of maxims and customs, yet the maxims and customs 
so collected, ai'e of higher antiquity tlian memory or liistory 
can reach: n^iing being more diflicult than to ascertain tho 
precise beginning and fii*st siiring of an ancient and long- 
established custom. Whence it is that in our law the good¬ 
ness of a custom depends upon its having been used time out 
of mind; or in the solemnity of our legal phrase, time whereof 
the memory of man runneth not to the contrary. Tliis it is 
that gives it its weight and authority: and of this nature are 
the maxims and customs which compose the common law, or 
Ux non scripta^ of tliis kingdom. 

This umvritten or common law is properly distinguishable 
into three kinds: 1. General customs; wliich are the uni¬ 
versal rule of the whole kingdom, and form the common law, 
in its stricter and luoro usual signifi(!ation, 2. Particular 
customs; which for the most part affect only the inhabitants 
of particular districts. 8. Certain particular laws; which by 
custom are adopted and used by some particular courts, of 
pretty general and extensive jurisdiction. 

I. As to general customs, or the common law, properly so 
called; this is that law by wliich proceedings and determi¬ 
nations in the ordinary courts of justice are guided and 
directed. This, for the most part, settles the course in which 
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lands descend by inheritance; the manner and form of ac- l oenenu 
quiring and transferring property; the solemnities and obli- 
gation of contracts; the rules of expounding wills, deeds, 
and Acts of Parliament; the respective remedies of civil in¬ 
juries; the several species of temporal ofiFences, with tlie 
manner and degree of punisliment; and an infinite number 
of minuter j)articular8, wliich diffuse themselves as extensively 
as the ordinary distribution of common justice requires. Thus, 
for example, that there shall be four superior coiuIb of record, 
the Cliancery, the Queen’s Bench, the Common Fleas, and 
the Exchequer;—that the eldest son alone is heir to his an¬ 
cestor ;—tliat property may be acquired and transferred by 
■writing;—that a deed is of no validity unless sealed and de¬ 
livered ;—that wills shall be construed more favoxuably, and 
deeds more strictly;—that money lent upon bond is recover¬ 
able by action of debt;—^tliat breaking the public peace is an 
offence, and punishable by fine and imprisonment;—all these 
jirc doctrines that arc not set down in any written statute or 
ordinance, but depend merely upon immemorial usage, that 
is, upon common law, for their support. 

Some have divided the common law into two principal 
grounds or foundations: 1. Established customs; such as that, 
whore tliere are tlirce brotliers, the eldest brother shall be heir 
to the second, in exclusion of the youngest; and 2. Esta¬ 
blished niles^iid maxims; as, “ that the king can do no 
wrong, that no man shall be bound to accuse himself,” and 
the like. But I take these to be one and the same thing. 

For tlic authority of these maxims rests entirely upon general 
reception and usage ; and the only method of proving, that 
tliia or that maxim is a rule of the common law, is by showing 
that it has been always the custom to observe it. 

But here a very natural and very material question arises: [ G9 ] 

how are these customs or maxims to be known, and by whom 
is their validity to be determined ? The answer is, by the 
judges in the Si‘\ eral courtB of justice. They are tlie de¬ 
positaries of the laws; the living oracles, who must decide in 
all cases of doubt, and wlio are bound by an oath to decide 
according to tlie law of the land. Their knowledge of that 
law is <lerived from experience and study; from the “ vigirUi 
armorum lucyhratimeSy' which Fortescue' mentions; and 

* Cap. S. 
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from being long personally acscustomed to judicial decisions 
of their predecessors. And indeed these judicial dec^isions 
are the principal and most Authoritative evidence that can bp 
given of the existence of such a custom* as- shall form a part 
preserved in the of the commou law. Tlie judgment itself, and all the pro¬ 
ceedings previous thereto, are carefully registered and pre¬ 
served, under tlie name of records^ in public repositories set 
apart for that particular purpose; and to tliem frequent 
recourse is had, when any critical question arises in the de¬ 
termination of which foi-mcr precedents may give light or 
assistance. And therefore, even so early as the Conquest, 
we find the “ prceteritmim mmiorm evmtonmy' reckoned up 
us one of the chief qualifications of those who were held to 
be legibvs patrice optime inetitutir^ Per it is an established 
rule to abide by former precedents, where the same points 
come again in litigation; as well to keej) the scale of justice 
even and steady, and not liable to Avaver with every new 
judge’s opinion; as also because the law in that case being 
solemnly declared and detennined, what before was uncertain, 
and perhaps indifferent, is now become a permanent nile, 
which it is not in the breast of any subsequent judge to alter 
or vary from, according to his private sentiments ; ho being 
sworn to determine, not according to his own private jndg- 
ment, but according to the known laws and customs of the 
laud ; not delegated to pronounce a new law, l^t to maintain 
and expound the old one. Yet tliis rule admiw of exce})tion, 
where the fonner determination is most evidently contrary to 
reason; much more if it be clearly contrary to the divine 
[ 70 ] ^ven in such cases the subsequent judges do not 

pretend to make a neAv law, but to vindicate the old one from 
misrepresentation. For if it be found that the fonic^r deci¬ 
sion is manifestly alisurd or unjust, it is declared not tl)at 
such a sentence was bad law, but that it was not law; that is, 
that it is not the established custom of the realm, as has been 
erroneously determined. And hence it is that our lawyers 
are with justice so copious in their encomiums on the reason 
of the common law; that they tell us, that the law is the 
perfection of reason, that it always intends to confonn tliereto, 
and that what is not reason is not law. Not that the parti- 


Scld. Revic\\ of Tithes, c. 8. 


Ill 
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cjular reason of every rule in the law can at this distance of 
time be always precisely assigned; but it is sufficient that 
there be nothing in the rule flatly contradictory to reason, 
and then the law will presume it to be well founded.® 

The doctrine of the law then is this: that precedents and Anthority of 
rules must be followed, unless flatly absurd or unjust: 
though their reason be not obvious at first view, yet wo owe 
sucli a deference to former times as not to suppose that they 
acted wholly ^itljf ut consideration. To illustrate this doc¬ 

trine by an example. It was determined, time out of mind, 
that a brother of the lialf-blood should never succeed as heir 
to the estate of his half-brother, but it should rather escheat 
to the Grown, or otlier superior lord. Now this was a positive 
law, fixed and established by custom, which custom was evi¬ 
denced by judicial decisions; and therefore could never be 
depailod from by any judge without a breach of his oath, and 
tlic law. For therein there was nothing repugnant to natural 
justice; thoiigh the artificial reason of it, drawn from the [ 71 ] 
feudal law, might not be quite obvious to everybody. And 
th(iref(jre, though a modern judge, on account of a siq^poscd 
liardship upon the half brother, might have wished it had 
been otlnirwisc settled, yet it was not in his poAver to alter it. 

‘ It was the legislature alone wliich could and did alter the 
cummou law in this respci^t.’® The laWy and the opinion of the 
jiidi/e, therefore, are myt ahvays convertible terms, or one and 
the same thing; sinoe it sometimes may happen that the 
judge may mistake the law; but upon the Avhole,^o may 
take it as a general rule, “ that the decisions of courts of jus¬ 
tice are the cAideucc of what is common lawin the same 
manner as, in the civil law, what tlic emperor had once de¬ 
termined was to serve for a guide for the future.*' 

The decisions, therefore, of courts are held in the highest Authority of 
regard, and are not only preserved as authentic records in the '^p^*'*^** 
treasuries of the several comls, but are handed out to public 
viev in the nuuierous volumes of Reports which furnish the 

" Herein agreeing v^ith the civil law, ® The rule of law here refeiTcd to 
Ff. 1. 3, 20, 21. “ Non omnivmy qttts a wp9 altered by stat. 3 & 4 Will. IV. c. 
majorifms luMrin consiitvta ratio 106, s. 0, which enacts tliat relations of 

redfli jjotetit. Et idea rationrH eorum the half>blood shall now inherit after 
quw cowdituunturf inquiri non oportet: relations in the same degree of the 
aiiofpun multa ex A/s, quub certa $untj whole blood. 
subverfenivr” ** C. 1.14, 12. 
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lawyer’s library. Those reports are histories of the several 
cases, witli a short summary of the proceedings (which arc 
jjreserved at large in tlie record), the arguments on both 
sides, and the reasons the court gave for its judgment; taken 
down by persons present at the determination. And these 
serve as indexes to, and also to explain, tlie records; which 
always, in matters of consequence and nicety, the judges 
direct to be searched. The Keports are extant in a regular 
series from the reign of liing Edward tliQiSec’oud inclusive; 

( J and from tliis time to that of Henry the Eighth were taken 
by the prothonotaries, or chief scribes of the court, at the 
expense of the Crown, and published annuallyy whence they 
arc known under tlie denomination of the Year-Books. And 
it is much to be wished that this beneficial custom had, 
under proper regulations, been continued to tliis day: for, 
though King James the First, at the instance of Lord Bacon, 
appointed two reporters^ vnth a handsome stipend for this 
pur])Ose, yet that wise institution was soon neglected, and 
from the reign of Henry the Eighth to the present time this 
task lias been executed by many private and contemporary 
hands; who, sometimes tlirough haste and inaccuracy, some¬ 
times tlu'ough mistake and want of skill, have published 
very crude and imperfect (perhaps contradictory) accounts of 
one and the same determination. Some of the most valuable 
Cnko’s of the ancient reports are those published by Lord Cliief 

Justice Coke; a man of infinite learning in his profession, 
tlioug^not a little infected with the pedantry and quaintness 
of the times he lived in, which aj)pear strongly in all his 
works. However, life writings are so highly esteemed, that 
they are generally cited without the author’s name.' 
rhcsiig.^8 01 Besides these rcjwrters, there are also other authors, to 
whom great venerati n and respect is paid by the students of 
the common law. Such arc Glanvil and Bracton, Britton 
and Fleta, Hengham and Littleton, Statham, Brooke, Fitz- 

'I Pat. 15, Jao. I. p. 18. 17 Kym. reigns the cases reported in his three 
' His reports, for instance, are styled volumes were determined, viz., Queen 
Kar*€{oXfl*', Me and in quoting Elizabeth, King James, and King 

them wc usually say, I or 2 Rep., not Charles I.; os well as by the number 
L or 2 Coke's Rep., as in citing other of cacli volume. For sometimes we 
authors. The Keiwrts of Judge Croke call them 1, 2, and 3 Cra, but more 
ure also cited in a peculiar manner, by commonly Cro. Eliz., Cro. Jac., and 
tile names of tliubu princes in w'hosc (,'ro. Car. 
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horboi 1>5 and Staundforde, with some others of ancient date; 
whoso treatises are cited as authority, and are evidence that 
cases have formerly happened in which such and such points 
were determined, which are now become settled and first 
principles. One of the last of these methodical writers in 
point of time, whoso works are of any intrinsic authority in 
tlie courts of justice, and do not entirely depend on the 
strength of their quotations from older authors, is the same [ 73 ] 
lojirnod judge ^e have just mentioned, Bir Edward Coke; 
wlio has written four volumes of institutes, as he is pleased coke's inatitutcfc, 
to call them, though they have little of tho institutional 
metliod to warrant such a title. " The first volume is a very 
extensive comment upon a little excellent treatise of tenures, 
compiled by Judge Littleton, in the reign of Edward the 
Fourtli, Tliis comment is a rich mine of valuable common 
law learning, collected and heaped together from the ancient 
reports and year-books, but greatly defective in method.'* 

Tho second volume is a comment upon many old Acts of 
Parliament, without any systematic order; the tliird, a more 
methodical treatise of the ph^as of the Crown; and the fourth, 
an account of the several species of courts.* 

And thus mndi for the first ground and chief corner-stone 
of the UiAvs of England, which is gcmeral immemorial custom 
or common law, declared from time to time in the decisions 
of the courts of justice; whi(h decisions are preserved among 
our public r(Jcords, explained in our reports, and digested for 
goiKjral use in the authoritative writings of the vcng*able 
sages of tho law. 

Tlie Roman law, as practised in the times of its liberty, 
paid also a gi’cat regard to custom; but not so much as our 
law: it only then adopting it when the written law was defi¬ 
cient ; though tho reasons alleged in the Digest “ ndll fully 
justify our practice, in making it of equal authority with, 
wlicn it is not contrailictcd by, the written law. ‘‘Forsince,” 
says Julianus, “ the written law binds us for no other reason 


* It is usually cited either by the 
name of Co. Litt. or as 1 Inst. 

^ Tlicsc arc cited as 2, 3, or 4 fnst. 
without any author's name. An honu< 
rary distinction which is v^id to the 


works of no other writer. Early re¬ 
ports are generally quoted in the name 
of tiic compiler, as 2 Yentris, 4 Leonard, 
1 Siderfin, and the like. 

« Ff. 1,3,28. 
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but because it is approved by the judgment of tlie people, 
thereibre those laws which the people have approved with- 
[ 74 ] out wi'itiug ouglit also to bind everybody. For where is the 
difference, whether the people declare their assent to a law 
by suffrage, or by a uniform course of acting accordingly 
Thus did they reason while Rome had some remains of her 
freedom; but when the imperial tyranny came to be fully 
establislied, the civil laws s|>euk a very different language. 
“ Quod prm^iipi placuit legis habet vigorem^ cum populus 
et in mm^ omne suum imperium et potestatem emferaty^ says 
Ulpian ’ “ Imperator %oluH et mxditor et interpres kgU existi- 
wirtfar,”"' says the code: and again, “ merilegii mstar eat 
rescripto principis obviari”^ And indeed it is one of the cha- 
racteristiii marks of English liberty, that our common law 
depends upon custom; wliich carries this internal evidence of 
freedom along with it, that it probably was introduced by the 
voluntary consent of the people. 


II. I’artieiilur 
customs. 


[75] 


11. The second branch of the unwritten laws of England 
arc particular customs, or laws wliich affect only the inlia- 
bitants of particular districts. 

These particular customs, or some of them, are without 
doubt the remains of that multitudci of local customs before 
mentioned, out of which the common law, as it now stands, 
was collected at fii’st by the Saxon kings. Rut for reasons 
that have been now long forgotten, purtunilar counties, cities, 
towns, manors, and lordsliips, w^m-o very early indulgcjd with 
the privilege of abiding by their own customs, in (contradis¬ 
tinction to the rest of the nation at largo ; Avhmh privilege is 
confirmed to them by several Acts of Parliament/ 

Such is the (aistom of gavelkind in Kent and seme other 
parts of the Idngd mi (though perhaps it Avas also giuioral till 
tlie Norman coiujucst), wliicdi ordains, among other things, 
that not the eldest son only of tlic father shall succeed to his 
inlieritanco, but all the sous alike; Jind that, tliough the an¬ 
cestor be attainted and hanged, yet the heir sliall succeed to 
liis estate, without any escheat to the lord. Such is the cus¬ 
tom that prevails in divers ancient boroughs, and therefore 


* Ff. 1, 4, 1. 

" C. 1,14, 12. 
» C. 1,23, 5. 


y Mag. Cart. 9 lien. III. c. 9; 1 
Kdw. III. Bt. 2, c. 9; 14 Edw. 111. at. 1, 
c. 1; and 2 lien. IV. c. 1. 



OF THE LAWS OF ENGLAND. 


59 


called borough-English, that the youngest son shall inherit 
the estate, in preference to all liis elder brothers. Such is 
the custom in other boroughs that a widow shall be entitled, 
for her dower, to all her husband’s lands; whereas at the 
common law she shall be endowed of one third part only. 

Sxxvh also are the special and particular customs of manors, 
of which every one has more or less, and wlii(*h bind all the 
copyhold and customary tenants that hold of the same manors. 

Suclx Ubexvise is\he custom of holding divers inferior courts, 
with power of trying causes in cities and trading towns; the 
right of holding which, when no royal grant can be shown, 
depends entii’ely upon immemorial and establislied usage. 

Sucli, lastly, are many particular customs within the city of 
London, with regard to trade, apprentices, widows, orphans, 
and a variety of other matters. All these are contrary to the 
general law of the land, and are good only by special usage; 
though the customs of London are also coufinned by Act of 
Parliament.* 

To this head may most properly be referred a particular 
system of customs used only amojig one set of the queen’s 
subjects, caUed the custom of merchants, or mercatona: 
whicli, however dilfeniut from the general ndes of the com¬ 
mon laAV, is yet engivifted into it, and made a i)art of it;*' 
being allowed, for the benefit of trade, to be of tlic utmost 
validity in all commercial transactions: for it is a maxim of 
law, that “ cuilibet in ma arte credendmi est*’ 

Tlie niles relating to 2 )articular customs regard either the 
proof of their existence; their legality when proved; or their 
usual method of allowance. And fijst we will consider the 
rules oi proof. 

As to gtxvclkind, and borough-English, the law txikes par- [ 76 ] 
ticular notice of them,** and there is no occasion to prove tliat 
such customs actually exist, but only that the lands in ques¬ 
tion are subject thereto. All other priva^ customs must be 
particularly pleaded,*^ and iis well the existence of such cus¬ 
toms must bo shown, as that the thing in disjmte is within 
the custom alleged. Tlic trial in bi)th cases (both to show 
the existence of the custom, as, “that in the manor of Dale 


” S Hep. 12C; Cro. Car. 347. 
• Wiiich. 24. 


*> Co. J.itt. 17.*). 
' Litt. § 26r>. 
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Ix'gAlUy of 
citstoniD. 


('UKtoni'^ tllUbt 
b(* uiiviL'iit, 


[77] 


Uiiinlcrruptcd, 


lands shall descend only to tho heirs male, and never to the 
heirs femaleand also to show, “ that tho lands in question 
are within tliat manor ”) is by a jury of twelve men, and not 
by the judges; except the same particular custom has been 
before tried, determined, and recorded in tlie same court.^ 

The customs of London differ from all others in point of 
trial: for if the existence of tho custom bo brought in ques¬ 
tion, it shall not be tried by a jury, but by certificate from 
the lord mayor and aldermen by the mouth of their recorder;® 
unless it be such a custom as the corporation is itself inte¬ 
rested in, as a right of taking toll, &c,, for then the law 
permits them not to certify on their own behalf.' 

Wlieu a custom is actually proved to exist, the next in¬ 
quiry is into the legality of it; for, if it is not a good custom, 
it ought to be no longer used, “ Malm usm aholmdm eet ” is 
an ostablLshcd maxim of the law.® To make a particular 
custom good, the following are necessary requisites:— 

1. Tliat it have been used so long, that tlie memory of 
man runneth not to the contrary. So that if any one can 
show the beginning of it, it is no good custom. For which 
reason }io custom can prevail against an express Act of Piu’- 
liament; since tlie statute itself is a proof of a time when 
such a custom did not exist.’* 

2. It must have been continued. Any interruption would 
cause a temporaiy ceasing: the revival gives it a new begin¬ 
ning, wliich will be within time of memoiy, and thereupon 
the custom will be void. But this must be understood witli 
regard to an intemiptidh of the right; for an interruption of 
the possession only, for ten or twenty years, will not destroy 
the custom.* As if tho inhabitants of a parish have a cus¬ 
tomary right of watering their cattle at a certain pool, the 
(uistom is not destroyed, though they do not use it for ten 
years; it only becomes, more difficult to prove: but if the 
right be any how discontinued for a day, the custom is quite 
at an end. 

3. It must have been peaceabhy and acquiesced in; not 

S Litt. § 212; 4 Inst. 274. 

Co. Utt. 113, 11.*). 

‘ Co. Lite. 114 . 


I'ciiccalily 

enjoyed, 


d Dr. and St. 1,10. 

** Cro. Car. 51G; 1 Burr. 24S. 
' Hob. S5. 
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subject to contention nnd dispute.^ For as customs owe 
their origin to common consent, their being immemorially 
disputed, eitlicr at law or otherwise, is a proof that such con¬ 
sent was wanting. 

4. Customs must be reoBanalh or rather, taken nega-Reasonable, 
lively, they must not be unreasonable. Which is not always, 

• as Sir Edward Coke says,^ to be understood of every un¬ 
learned man’s reason, but of artificial and legal reason, 
warranted by authority of law. Upon which account a cus¬ 
tom may be good, though the particular reason of it cannot 
be assigned; for it suffices, if no good legal reason can bo 
assigned against it. Thus a custom in a parish that no man 
shall put lus beasts into the common till the third of October, 
would be good; and yet it would be hard to show the reason 
why that day in particular is fixed upon, rather than the day 
before or after. But a custom, that no cattle shall be put in 
till the lord of the manor hiis first put in his, is unreasonable, 
and therefore bad: for poradventuro the lord will never put 
in liis; and then the tenants will lose all their profits.™ ‘ So a 
(‘iistom for all the iiiliabitants of a parish to angle and catcli 
fish in tlie property of anotlier is bad, because it niiglit lead 
to the destruction of the subject matter to which the alleged 
custom applied.’ ” 

5. Customs ought to be certain, A custom, that lands [ 78 ] 
shall descend torthe most worthy of the owner’s blood, 

void; for how shall this worth be determined? but a custom 
to descend to the next male of the blood, exclusive of females, 
is certain, and therefore good.® A custom to pay twopence 
an acre, in lieu of tithes, is good; but to pay sometimes two¬ 
pence, and sometimes tlirccpence, as the occupier of the 
land pleases, is bad for its uncertainty. Yet a custom to pay 
a year’s improved value for a fine on a copyhold estate is 
good; though the value is a thing uncertain: for the value 
may at any time be ascertained; and the maxim of law is 
id cerium quod cerium reddi potest, 

6. Customs, though established by consent, must bo (when compulsory. 

j Lat. 114. “ V. Uptcomhef 4 Ellis and 

*‘Litt. §212. B*' 713 (note); Dyce v. Hay, I 

‘ Co. Litt. 62. • M'Queen’a Aiiijcal Cases, 305. 

“ Co. Gopyh. § 33. ® 1 Abr. 565, 
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established, compulsory; and not left to the option of every 
man, whether he will use tliem or no. Therefore a custom, 
that all the inhabitants shah be rated toward the maintenance 
of a bridge, will bo good; but a custom that every man is to 
contribute thereto at his o^vn pleasure, is idle and absurd, and 
indeed no custom at all. 


And onnMistcnt 
with 4)tlicr 
customs. 


7. Lastly, customs must be comistmt with each other: one 
custom cannot bo set up in opposition to ainother. For if 
both are really customs, then both are of equal antiquity, 
and lK)tli established by mutual consent: which to say of 
contradictory customs is absurd. Tliercfore, if one man pre¬ 
scribes that by custom he lias a right to have windows look¬ 
ing into another’s garden ; the other cannot edaim a right by 
custom to stop up or obstnzet those windows: for these two 
contradictory customs cannot both be good, nor both stand 
together. He ought rather to deny the existence of the former 
custom.^ 


Next, as to the allowance of speciid customs. Customs, in 
derogation of the common law, must bo construed strictly. 
Thus, by the custom of gavelkind, an infant of fifteen years 
[ 71) ] may by one species of (^mveyance (called a deed of feoffment) 
convoy away Ids lands in foe sim})le, or for ever. Yet this 
custom di)(*s ]iot empower him to use any other conveyance, 
or even to lease them for seven years: for the custom must 
be stri(*tly pursued.*^ And moreover, al^spcKdal customs 
must submit to the royal prerogative. Tliercfore, if the 
queen jnircliuses lands of the nature of gavelkind, wlujro all tlie 
sous inherit equally; yet, upon the queen’s demise, her eldest 
son shall succeed to thosi^ lands alone.' 

And thus much for the second part of the leges non sa ptcey 
or those jmiiicular customs which affect particular pei'sons or 
districts only. 


III. Foculiar laws 
In pLTtU'iiiar 
jurlsdictluos. 


III. The thii’d branch of the leges non scriptce are those 
peculiar laws which by custom are adopted and us(h 1 only in 
certain peculiar courts and jurisdictions. And by those 
undei-stand the civil and canon laws. 

It may seem a little improper at first view to rank tliose 


I* 9 Rep. r)S. 


^ Co. Cop. § 33. 


' Co. Litt. 15. 
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laws under file head of leqe^ nen scrivtce. or unwritten laws. Authority or uu* 

. t 01 *1 civil and canon 

stMung they are set loilh by authority m tiie 1 andects, the 
Code, and the Institutes; in the deerees of councils and the 
decretiils of }K)})e8; and enforced by an immense number of 
expositions, decLsions, and treatises of the learned in both 
branches of tlie law. Hut I do this, after the example of Sir 
Matthew Hale,® because it is most plain, that it is not on ac¬ 
count of their being xorktm laws that either tlie canon law, or 
the civil law, hafe any obligation ^\^tllin this kingdom: nei- 
tlier do tli(3ir force and efficacy depend upon their own intrin¬ 
sic authority; whicli is the case of our witten laws, or Acts of 
Parliament. They bind not the subj(?ct8 of England, because 
flioir materials were collected from jiojies or einjicrors; were 
dig(!stod by Justinian, or declared to l>o autliontie by Gregory. 

These considerations give them no authority here: for tlio 
legislatiu'c of England does not, nor ever did, recognize any 
foreign power as superior or equal to it in this kingdom; or 
as liaving the riglit to give law to any, the meanest of its 
subjects. But all tlie strength that cither flio pajial or im- [ 80 ] 
jau’ial laAVS have obtained in tliis rf'alm (or indeed, in any 
oth(ir kingdom in J’lnrojjo), is only l>ecans() tliey have b(‘(m 
admitted and riu*eiv(;d by immemorial usage and custom 
in some particular cases, and some particular courts; and 
then they form a branch of tlie non seriptoi, or cus¬ 
tomary laws; or else, bi^eausc; they are in some other cases 
intioduc(‘d by coi*scnt of parliament, and then they oavo their 
validity to the leges Hcriptce^ or stiitute laAy, Tins is expressly 
declared in those remarkable words of the statute 25 Hen. VJIl. 
c. 21, adtlressed to the king’s royal maje^sty:—"This your 
grace’s realm, recognizing no superior under God but only 
your grace, hath been and is free from subjection to any 
man’s laws, but only to such as have been devised, made, and 
ordained within this realm for the wealth of thfe same; or to 
such other as, by sufferance of your grace and your progenitors, 
the poopl(» of tliis your realm have taken at their free liberty, 
by their own consent to be used among them; and have 
bound themselves by long use and custom to the observance 
of the same: not as to the observance of tlw! laws of any 
foreign prince, potentSe, or prelate; but as to the customed 
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'rhe Roman or 
Civil law. 


[81] 


Tliooikituan code. 


J'flndecta. 


and ancient laws of this realm, originally established as laws 
of the same, by the said sufferance, consents, and custom; 
and none otherwise.” 

By the civil law, absolutely taken^ is generally understoixi 
the civil or municipal law of the Boman Empire, as com¬ 
prised in the institutes, the digest, and the code of the Em¬ 
peror Justinian, and the novellre^ or new constitutions of liirasclf 
and some of his successors. Of which, as there will frequently 
bo occ^isiou to cite them, by way of illustrating our own laws, 
it may not be amiss to give a short and general account. 

The Eoman law (founded first ujK)n the regal constitutions 
of their ancient kings, next upon tlie twelve tables of the 
decemviri^ then upon the laws or statutes enacted by the 
senate or people, the edicts of tlio praetor, and the respoma 
prudmtum, or opinions of learned lawyers, and lastly upon 
the imperial decrees, or constitutions of successive emperors) 
had grown to so great a bulk, or, as Livy expresses it,^ 
^^tam aliarum mper alias aeervatarum legum cu¬ 

mulus*' that they were computed to bo many camels’ IojkI by 
an author who preceded Justinian.^ This was in part ro- 
metliod by the collections of three private lawyers, Gregorius, 
Hermogenes, and Papirius; and then by the Emperor Theo¬ 
dosius the Younger, by whose orders a code was compibnl, 
A.T). 438, being a methodical collection of all the inq)erial 
constitutions then in for(io: which Thoodosian code was the 
only book of civil law received as authentic in the western 
part of Europe, till many centuries iifter; and to this it is 
probable that the Franks and Goths might frecpiently pay 
some regard, in framing legal constitutions for their newly- 
erected kingdoms. For Justinian command(id only in tln^ 
eastern remains of the empire; and it was under his auspices, 
that the present body of civil law was compiled and fiiiished 
by Triboniarf and other la^vyers, about the year 533. 

Tills consists of, 1. Tlie Institutes, which contain the 
elements or first principles of the Roman law, in four books. 
2. The Digest, or Pandects, in fifty books, containing the 
opinions and wi-itings of eminent lawyers, digested in a sys¬ 
tematic method. 3. The Code, or codex repetiti preUctimis, a 
collection of imperial constitutions, iiAwelve books; the lai)so 

* li. 3, c. St. “ Tflvlor’8 Elements of Civil Law, 17. 



OF THE LAWS OF ENGLAND, 


65 


of a wliole century having rendered the former code of Theo¬ 
dosius imperfect- 4. Tlie mvellce, or new constitutions, pos¬ 
terior in time to the other books, and amounting to a supple¬ 
ment^ to the code, containing new decrees of successive 
emperors, as new questions happened to arise. These form 
the body of Roman l^aw, or Corpus Juris QivUis, 

Tlie canon law is a body of Roman ecclesiastical law, TheCononLaw. 
relative to such matters as that church either has, or pretends [ 82 ] 
to have, the prrtpcr jurisdiction over, Tliis is compiled from 
the opinions of the ancient Latin fathers, the decrees of 
general councils, and the decretal epistles and bulls of the 
holy see. All wliich lay in the same disorder and confusion 
as the Roman civil law: till about the year 1151, one Grra- 
tiau, a B(medictino monk of the monastery of St. Feli(ie, at 
Bologna, reduced the ecclesiastical constitutions also into some 
method, in throe books, which he entitled Concordia discord-- 
antium Camnum, but which are generally known by the name 
of Edictum Oratiani, Those reached as low as the time of 
Pope Alexander III. The subsequent papal decrees, to the 
pontificate of Gregory IX., were published in much the same 
method, under the auspices of that Po 2 )o, about the year 1230, 
in five books, entithid Decretalium D> Gregorii Papcc IX. 

Compilatio, A sixth book wiis added by Boniface VIII. about 
the year 1298, wliich is called Liber sextus Decretalium D. 

Bonifacii Papee VIIL Tlic Clementine constitutions, or 
decrees of Clement V., were in like manner authenticated 
in 1317 by Ms successor John XXII., who also published 
twenty constitutions of Ms own, culled the Extravagantes Extravagantes. 
Joannis XXII.: all wM(^h in some measure answer to the 
novels of the civil law. To these have been since added 
some decrees of later Popes, in five books, called Extrava¬ 
gantes Communes. And all these together, Gratiau’s decree, 

Gregory’s decretals, the book of six decretals, the Clementine 
constitutions, and the Extravagantes of John and Ms succes¬ 
sors, form the C&rpns Juris Canomci, or body of the Roman 
canon law.^ 

Besides tliese pontifical collections, wMch during the times 

' Fora short notice of these different an examination of the influence of eccle- 
Dccrctais, see Dr, Irving’s Introd. to siostical law on European legislation, 
the Study of the Civil Law; and for an see Phillimore’s Inaugural Lectures on 
account of the i:dictum Gratiani, and Jurisprudence: London, Benning, 1851. 
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>08 of 1603. 


Courts which 
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of popery were received as authentic in this island as well as 
in other parts of Christendom, there is also a kind of national 
canon law, composed of Ugatine and provincial constitutions, 
and adapted only to the exigencies of this .church and Jcing- 
dom. The Ugatine constitutions were ecclesiastical laws, 
enacted in national synods, held under, the Cardinals Otho 
and Othobon, legates from Pope Gregory IX. and Pope 
Clement IV. in the reign of King Henry III. about the years 
1220 and 1268,^ The prcmndal constitution^ arc principally 
the decrees of provincial synods, held under divers arch¬ 
bishops of Canterbury, from Stephen Langton in tho reign 
of Henry III. to Henry Cliichele in the reign of Henry V.; 
and adopted also by the province of York * in tho reign of 
Heiuy VI. At the dawn of tho Eeformation, in tho reign 
of King Henry VIII., it was enacted in parliament ^ that a 
review should be had of the canon law; and, till such review 
should be made, all canons, constitutions, ordinances, and 
synodals provincial, being then already made, and not re¬ 
pugnant to the law of the land or tho king’s i)rerogutive, 
should still be used and executed. And as no such review 
has yet been perfected, upon this statute now depends the 
authority of the canon law in England. 

As for the canons enacted by the clergy under James 1. in 
the year 1603, and never confirmed in parliament, it has 
been solemnly adjudged, upon the princqdes of law and the 
constitution, that where they are not merely declaratory of 
tho ancient canon law, but are introductory of new regula¬ 
tions, they do not bind the laity whatever regard the clergy 
may think proper to pay them. 

There are four species of courts, in which the civil and 
canon laws are permitted (under different restrictions) to bo 
used. 1. The courts of the archbishops and bishops, and 
their derivative oflBcers, usually called, in our law, courts 
diristian, curice ehristianitatis, or the ecclesiastical courts. 
2. ^The military courts, 3. The coiu-ts of admiralty. 4. The 
courts of the two univ^sitics. In all, their reception in 

^ See the Constitutions of Otho, ^ Statute 25 Hen. YIIJ. c. 19; rc- 
with Notes by John William White, of vived and confirmed by the statute 
Doctors’ Commons: London, 1844. 1 Kliz. c. 1. 

* Burn’s Reel. Law, pref. viii. “ Stra. 10.57. 
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general, and the different degrees of that reception, are 
grounded entirely upon custom-; corroborated in the latter 
instance by Act of Parliament, ratifying those charters which [ 84 ] 
confirm the customary law of the universities. The more 
minute consideration of these will fall properly under that 
part of these Commentaries which treats of the jurisdiction of 
• coui-ts. It will suffice at present to remark a few particulars 
relative to them all, which may servo to inculcate more 
strongly the doctrine laid down concerning them.* 

1. And, first, the courts of common law liave the superin- control or ac 
tendence over these courts ; to keep them within their juris- SmmOT Law. 
dictions, to determine wherein they exceed them, to restrain 

and prohibit such excess,'* and (in case of contumacy) to 
ininish the officer who executes, and in some cases the judge 
wlio enforces, the sentence so declared to be illegal. 

2. Tlie common law has reserved to itself the exposition of 
all such Acts of Parliament as concern either the extent of 
these courts, or tlie matters dejionding before them. And, 
then^fore, if these (iourts either refuse to allow these Acts of 
Parliament, or will expound them in any other sense than 
what the common law puts upon them, the courts at 
Westminster will grant prohibitions to restrain and control 
them.® 

3. An appeal lies from all these courts to the queen, in the Appeal, 
last r<»sort; which proves that the jurisdii^tion exercised in 
them is derived from the Crown of England, and not from 

any foreign potentate, or intrinsic authority of their own.— 

And, from these three strong marks and ensigns of superiority, 
it appears beyond a doubt, that the civil and canon laws, 
though admitted in some cases by custom in some courts, are 
only subordinate, and UgeB svb graviori lege ; and that, thus 
admitted, restrained, altered, new-modelled, and amended, 
they ai'c by no means with us a distinct independent species 
of laws, but are inferior branches of the customary or un¬ 
written laws of England, properly called the ecclesiastical, 
the military, the maritime, or the academical laws. 

* Hale, Hist, c. 2. merely Bpiritual.” Per Talbot L. C. 

** ** We cannot trust the eccleBiastical Str. 1067. 
courts to determine what iS a matter ® Hall v. JUawfe, 7 A. & E. 721. 
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G(‘ncral or 
public Kctti. 


[8(J] 


SpccUl or 
private. 


Let us next proceed to the Uge% scriptce, the written laws of 
the kingdom, which are statutes, acts, or edicts, made hy 
the sovereign, hy and witli the advice and consent of the 
lords spiritual and temporal, and commons, in parliament 
assembled.^ The oldest of theso now extant, and printed in 
our statute books, is the famous Magna Charta^ as confii'ined 
in parliament 9 Henry III.: though doubtless there were 
many acts before that time, the records of which are now lost, 
and the determinations of them perhaps at present currently 
received for the maxims of the old common law. 

The manner of making these statutes will be better con¬ 
sidered hereafter, when we examine tin; constitution of 2 )ai’- 
1 laments. At present we will only take notice of the differtmt 
kinds of statutes, and of some general rules with n^gard to 
their constniction.® 

First, as to their several kinds. Statutes are either 
general or special, pvMic or private. A general or public act 
is an universal rule, that regards the whole <*ommnnity: and 
of this the courts of law are hound to take notice judicially 
and ex officio; without the statute being partieuWly })leadcd, 
or formally set forth by the party who (daims an advantage 
under it. Special or J»rivat(^ acts are rather exceptions than 
rules, being those whicdi only operate upon particular per- 


^ 8 Rep. 20. 

* The method of citing these Acts of 
Parliament Is various. Many of our 
ancient statutes arc called after the 
name of the place where the Parlia¬ 
ment was held that made them; as the 
Statutes of Merton and Marlbridge, of 
Westminster, Gloucester, and W'in- 
chester. Others are denominated en¬ 
tirely from their subject; as the sta¬ 
tutes of Wales and Ireland, the Articuli 
eleri and the Praroffativa Regia, Some 
are distinguished by their initial 
words, a method of citing very ancient; 
being used by the Jews in denomi¬ 
nating the books of the Pentateuch; 
by the Christian church in distinguish¬ 
ing their hymns and divine offices; by 
tho Romanists in describing their 
papal bulls; and in short by the whole 
body of ancient civilians and canonists, 
among whom tills method of citation 
generally prevailed, not only with re¬ 


gard to chapters, hut inferior sections 
also; in imitation of all which we still 
call some of our old statutes by their 
initial words, as the statutes of Quia 
mptores and that of Circum^ecteagatis, 
But the most usual method of citing 
them, especially since the time •of 
Edward 11., is by naming the year of 
the king’s reign in which the statute 
was made, together with the chapter 
or particular act, according to its 
numeral order, as 9 Geo. II. c. 4. For 
all the acts of one session of parliament 
taken together make properly but one 
statute; and therefore when two ses¬ 
sions have been held in one year, we 
usually mention stat. 1 or 2. Thus the 
Bill of Rights is cited os 1 W. & M. st. 
2, c. 2, signifying that it is the second 
chapter or act, of the second statute, 
or the laws made in the second session 
of parliament in the first year of King 
William and Queen Mary. 
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sons, and private concerns: snoh as the Komans entitled 
smatik-decretaj ui contradistinction to the mtatiiB-cmmltay 
whicli I’egarded the whole community:' and of these (which 
are not promulgated with the same notoriety as the former) 
the judges are not bound to take notice, unless tlioy bo 
formally shown and pleaded. Thus, to show the distinction, 
the statute 13 Eliz. c. 10, to prevent spiritual persons from 
making leases for longer terms than twenty-one years, or 
three lives, is a pul)lie act; it being a rule prescribed to the 
wliohi body of spiritual persons in the nation: but an act to 
enable the Bishop of Chester to make a lease to A, B. for 
sixty years, is an exception to this rule; it concerns only the 
parties and the bishop’s successors; and is therefore a private 
act.*^ 

Statutes also arc cither declaratory of the common law, or nociaratoiy. 
remedial of some defe(*hs therein. I)(Jclaratory, Avhere the old 
(Uistom of the kingdom is almost fallen into disuse, or become 
dispTitaldo; in which case i)arliament has sometimes thought 
])r<)j)i»r, in perpetuum rei testimonium, and for avoiding all 
doubts and difficulties, to d(;chire Avhat the common laAV is 
and ever has been. Thus the statute of Treasons, 25 
Edw. III. c, 2, does not make any now species of treasons; 
but only, for tlie beiuifit of the subject, declares and enume¬ 
rates tliose several kinds of oilences whicli before were treason 
at the common law. Kemedial statutes are those which are Remedw. 
made to supply such defects, and abridge such superfluities, 
in the common laAv, Jis arise either from the general imper¬ 
fection of all Imiuan laws, from change of time and circum¬ 
stances, from the mistakes and unadvised dctermijiations of 
unlearned (or even learned) judges, or from any other cause 
wliatso(jver. And this being done, either by enlarging the 
(‘oinmon law Avlicro it was too narrow and circumscribed, or 
by restraining it whore it was too lax and luxuriant, has oc- [ 87 ] 
casioned another subonlinate division of remedial Acts of Par¬ 
liament into enlarging and restraining statute's. To nistance 

^ Gravin, Orig. I, § 24. private acts, printed by the queen’s 

» ‘ I’hc printed statutes mre classed printer, and whereof the copies pur- 

under four heads, viz., public general porting to be so printed may be given 
acts, such as the annual mutiny acts, in evidence, such as estate acts; and 

the excise acts, &c.; local and personal private acts not printed, such as 

acts declared public, and to he ju- divorce acts. Sec, however, the statute 

dicially noticed, such as railway acts; 13 & 14 Vic. c. 21, s. 7,* 
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again in the case of treason. Clipping the current coin of 
the kingdom was an offence not sufficiently guarded against 
by the common law: therefore it was thought expedient by 
statute 5 Eliz. c. 11, ‘ which is now repealed, however,’ to 
make it high treason, which it was not at the common law: 
so that this was an mlarging statute. At common law also 
spiritual corporations might lease out their estates for any 
term of years, till prevented by the statute 13 Eliz. before 
mentioned: this was therefore a reBtrairmg sMute. 

Rules of Secondly, the rules to he observed with regard to the co»- 

couBtruction. gtructiou of statutcs are ])rincipally these which follow: 

1. There aro tliree points to be considered in the construc¬ 
tion of all I’emedial statutes; the old law, the mischief, and 
the remedy: that is, how the common law stood at the 
making of the act; what the mischief was, for which the 
common law did not provide; and what remedy the legisla¬ 
ture has provided to cure tliis mischief. And it is the busi¬ 
ness of the judges so to construe the act, as to suppress the 
mischief and advance the remedy.** Let us instance again in 
the same restraining statute of 13 Eliz. c. 10. By the com¬ 
mon law, ecclesiastical corporations might let as long leases 
us they thought proper: the mischief was, that they lot long 

• and unreasonable leases, to the impoverishment of their suc¬ 
cessors ; the remedy applied by the statute was by making 
void all leases by ecclesiastical bodies for longer terms than 
three lives or twenty-one years. Now in the construction of 
this statute it is held, that leases, tljough for a longer term, 
if made by a bishop, are not void during the bishop’s con¬ 
tinuance in his see; or, if made by a dean and chapter, they 
are not void during the continuance of the dean: for the act 
was made for the benefit and protection of the sm^cessor/ 
The mischief is therefore sufficiently suppressed by vacating 
them after the determination of the interest of the grantors; 

[ 88 ] but the leases, during their continuance, being not within the 
mischief, are not witliin the remedy. 

2. A statute, which treats of things o* persons of an inferior 
rank, cannot, by any general words be extended to those of 

“ HtydoiC^ cfl«, 3 Rep. 7; Co. Litt. 11, 42. 

» Co. Litt. 45 i 3 Rep. 60; 10 Rep. 58. 
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u superior.^ So a statute, treating of “ ^eam, prebendaries, 
parsons, vicars, and others having spiritual promotion,'' is held 
not to extend to bisliops, though they have spiritual promo¬ 
tion ; deans being the liigliest persons named, and bishops 
bein^bf a still higher order.*^ 

3. Penal statutes must be construed strictly. ‘ This rule pcmi Biatutes 
was formerly, carried to an absurd extent.* Tims the statute stricu™°* 

1 Edw. VI. c.«12, having enacted that those who were con¬ 
victed of stealing horses rihonld not have the benefit of clergy, 
the judges conceived that this did not extend to liiin that 
slioidtl steal but one fiorse, and therefore procured a new act 
for that purpose in tlie following year.' To come neai*er 
our own times, however, by the statute 14 Geo. II. c. 6, 
stealing sheep, or other cattle, was made felony Avithout be^fit 
of chjrgy. Hut these general words, ^‘or other cattle,” being 
looked upon as much too loose to create a capitiil oirenco, the 
act was held to extend to nothing bntf m(u*e sheej). And 
tlu'ndbre, in the lUixt session, it was found necessary to make 
another stiitute, 15 Geo. 11. <*. 34, extending the former to 
bulls, cows, oxen, steei*s, bullocks, heifei*s, calves, and lambs, 
by name."' 

1. Statnt(?s against frauds arc to be liberally and benefi-statutoB against 
daily exponnded. This may seem a contnulictiou to the last 
rule ; most statutes against frauds being in then’ coustitpienees 
penal. Hut this dilference is luji'e to be taken: Avlitjre the 
statut(j acts upon the offender, and inllicts a penalty, it is 
then to be taken strictly : but when the statute acts ii}>on the 
oilenco, by setting aside the fraudulent transaction, here it is 
to be construed libiu'ally. Upon this footing the statute of 
13 Eliz. c. 5, wliich avoids all gifts of goods, &c., made 


i Unless tho general words would 
otherwise be entirely void. Thus, the 
statute of Marlbridgc, emending tho 
law us to ossoigns, enumerates essoigns 
in counties, hundred^), or in courts 
baron, or in other courts; and the 
general words “other courts*’ wero 
held to extend to the King's Courts of 
Record at Westminster and elsewhere. 
(2 Inst. I.*!?.) 

* Modern statutes have generally what 
is termcil an “ interpretation clause,** 


the object of which is to define what is 
to be understood by certain general 
words used, as tliat “lands’* shall in> 
elude “ licrcditaments,** such os a 
right of way. And see 13 & 14 Vic. 
c. 21, 8. 4.* 

^ 2 Kep. 46. 

’ 2 & 3 Rclw. VI. c. .33; Bac. lilem. 
c. 12. 

'J'hc statute now in force on this 
subject is the 7 & 8 Geo. IV'. c. 2'J, 
8. 2.3. 
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[ 89 ] to de&aud creditors cmd others^ was held to extend by the 
general words to a gift made to defraud the Cro^vn of a 
forfeiture.” 


Every part of a 
Btatute to stand. 


5. One part of the statute must be so construed by a^^ther, 
that the whole may (if possible) stand: ut res magis valeaty 
quant pereat. As if land be vtisted in the king and his heirs 
by Act of Parliament, saving the right of A.; and A. has at 
that time a lease of it for tliree years: here A. shall hold it 
for his t()nn of three years, and afterwards it shall go to the 
king. For this interpretation furnishes matter for every 
clause of the statute to work and operate upon. But, 


A Baviiig, 
repugnant to tho 
body of an act, 
void. 


6. A saving, totally repugnant to tho body of the act, is 
void. If therefore an Act of Parliament vests land in the king 
an/Phis heirs, saving the right of all persons whatsoever; or 
vests tlie land of A. in the king, saving the right of A.: in 
either of those (lases the Siiving is totally repugnant to tho 
body of the statute, and (if good) would render tlie statute of 
no effect or operation; and therefore the saving is void, and 
the land vests absolutely in the king.® 


Common law 
yicldM to a 
statute, and an 
old statute to a 
new one. 


[ 90 ] 


« 

7. Wliere tho common law and a statute differ, the com¬ 
mon law gives place to the statute; and an old statute giv(?s 
place to a new one. And this upon a general principle of 
univei’sal law, that “ leges posteriores priores contrarias abro- 
gant consonant to whioli, it was laid down by a law of the 
tw(dve ttiblcs at Rome, that “ quod populus postremum jussit^ 
id jus ratum estor But this is to be understood only when 
the latter statute is couched in negative terms, or where its ' 
matter is so (dearly repugnant, that it necesairily implies a 
negative. As, if a former act says, that a juror upon such a 
trial shall have twenty pounds a year: and a iieAv statute 
afterwards enacts, that he shall have twenty marks: here the 
latter statute, though it does not express, yet necessarily im¬ 
plies a negative, and virtually repeals the fbrm(‘r. For if 
twenty marks be made a qualification sufficient, the former 
Statute wliich requires twenty pounds is at an end.^ But if 


■ 3 Hep. 82. totally repugnant to the body or pro- 

« 1 Hep. 47. This rule must be Tision of the act, is not void, but 

taken with ibis limitation, that a dis- operates as a repeal of the preceding 

tinct clause engrafted upon a pre- enactment. (Fitz. 195.) 
ceding and complete enactment, though i* Jenk. Cent. 2, 73, 



OF THE LAWS OP ENGLAND. 


73 


both acts be merely affirmative, and the substance sucli that 
both may stand together, liere the latter does not repeal the 
former, but they shall both have a concurrent efficacy. If 
by a former law an offence be indictable at the quarter- 
sessions, and the latter law makes the same offence indictable 
at the assizes; here the jurisdiction of the sessions is not 
takoji away, but both have a concurrent jurisdiction, and the 
offender may bo prose(rutcd at cither: unless the now statute 
subjoins expresi? negative words, as, that the offence shall be 
iiidicitiible at the assizes, and not elsewhere:^ 

8, Acts of Parliament derogatory from th(^ power of subse- s^amtcN. to wnd 
([iient parliaments bind not. So the statute 11 Tien, VII. 

(*. 1, which dinjcts that no person, for assisting a king defacto^ 
shall be attainted of treason by Act of Parliament or otlmr- 
is held to bo good only as to common prosecutions for 
high treason; but wiU not restrain or clog any parlianumtaiy 
attaindiT.' Because the legislature, being in tnith the 
sovereign power, is always of equal, always of absolute, au¬ 
thority: it acknowledges no superior upon earih, which the 
|)rior h^gislature must have been, if its ordinances could bind 
a HubH(H|ueut parlianumt. And upon the same principle 
Cicero, in his lett<*rs to Atiicus, irvais with a proper contmupt 
thcs(j r(*straijiiug clauses, Avhich ondeavounjd to ti(! up the 
hands of succeeding legislatures. “AVhon you repeal tlie law 
itself,” says ho, “ you at the same time repeal tlui prohibitory #[1)1] 
clause, wliich guards against such repeal,” ** 

9. Lastly, Acts of Parliament that ar(3 impossible to be statute, 

i* 1 1*1 *i. impossible to be 

peJTormed ai*e w validity: and it thcrc^ anso out oi them iH-rrormed, 

* void. 


'» 11 Rep. 63. ‘Formerly, if a statute 
that repealed another was itself re¬ 
pealed afterwards, the first statute was 
thereby revived, without any formal 
words for that purpose. So, when the 
statutes of 20 and 33 11 cu. VIII., de¬ 
claring the king to be the supreme 
head of ihc church, were repoalcd by a 
statute i and 2 Philip and Mary, and 
this latter statute was afterwards re¬ 
pealed by an act of 1 Eliz., there 
needed not any express words of re¬ 
vival in Queen Elizabeth's statute, but 
these acts of King Henry were im¬ 


pliedly and virtually revived (4 Inst. 
325). See the case of the Sei'en 
Pis/iqpn^ 12 Rep. 7, and PhiUips v. Uup- 
wood, 10 B. & C. 39. But this rule of 
law has been altered by the stat. 12 & 
13 Vic. c. 21, 8. 5, wliich enacts that 
repealed statutes sliall not be revived 
by tlie repeal of the act repealing them, 
unless express words be added reviving 
such repealed acts.’ 

' 4 Inst. 33. 

* CvM lex ahroffniury illvd ipmni abro* 
gaiuXy quod non mm abrogari oporteat, 
1. 3, Ep. 23. 
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collaterally any absurd consequences, manifestly contradictory 
to coimnon reason, they are, Avith regard to those collateral 
consequences, void. I lay doAvn the rule with these restric¬ 
tions ; though I know it is generally laid down more largely, 
that Acts of Parliament contrary to reason are void.‘ But if 
the legislature positively enacts a thing to be done which is 
unreasonable, I knoAV of no power in the ordinaiy forms of 
tlie constitution, that is vested with authority to control it: 
and th(3 examples usually alleged in support of this sense of 
the rule do none of them prove, that wher(3 the main object 
of a statute! is unreasonable, the judges ani at liberty to reject 
it; for that were to set the judicial poAver above that of the 
legislature, Avhiclx Avonld be subversive of all govenimeiit. 
But Avliere some collateral matter arises out of the general 
Avords, and ha])pens to bo unreasonable ; there the judges arc 
iji decemy to (‘oucludo that this cousecpieucc was not for(!- 
seen by the legislulnre, and thon^foro they are at liberty to 
(!\ 2 )ound the statute by equity, and only quoad hoc disregard 
it. Tims, if an A(d of J^u'liamout givt's a man poAver to tiy 
all causes that arise Avitliin his manor of Dahi; yet if a cause 
should arise in Avliich he himself is party, the act is construed 
not to extend to that, because! it is unreasonable that any 
man should determine Ids own qiiaiTel.“ But, if Ave could 
cojH'oivo it possible for the legislature to enact that he 
should tiy as Avell his OA\m causes as those of other jxtsous, 
» tlu‘ni is no court tiuit has power to defeat tlie intent of the 
legislature, Avheu couched in such e\’id(!nt and express words 
as leav(! no doubt Avhether it Avas the hiteut of the h^gislature 
or no. 

These are the several grounds of the l"s of England: 
over and above Avhit'h, Equity is also froqueiitly ealh!d in to 
[ 92 ] assist, to moderate, and to exjdain them. AVhat (jc^uity is, 
and hoAV impossible in its very essence to be reduced to stated 
rules, has been shoAvn in the preceding section. I shall 
therefore only add, that (besides the liberality of sentiment 
Avitli Avhich our common hiAv judges interpret Acts of Pjirlia- 
‘ ment, and such rules of the uiurntten law as arc not of a 
positive kind) there ai’O also peculhir Courts of Equity esta¬ 
blished for the benefit of the subject; to detect latent frauds 

* « case, 8 Uep. 115; Cify of London v. Wood, 12 Mod. 687. 

8 Ucp. 118. 
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and concealmQ^tB, which the process of the Courts of Law is 
not adapted to reach; to enforce the execution of such 
matters of trust and confidence as are binding in conscience, 
though not cognizable hi a court of law; to deliver from such 
dangers as are owing to misfoiiunc or oversight; and to give 
a more specific relief, and more adapted to the circumstances 
of the case, than can always be obtained by the generality of 
the niles of the positive or common law. This is the busi¬ 
ness of our Courts of Equity, ' as shall be morc5 fully jiointod 
out hereafter. But these courts are’ only convtTsaut m 
niattei's of property, for the fre(Kloin of oiu' constitution 
will not permit, that, in criminal cases, a power should be 
lodged in any judge, to construe the law otherwise than 
according to the letbir. This caution, whihs it admirably 
protects the public liberty, can never bear hard upon indi¬ 
viduals. A man cannot suffer rtwre punishmcuit than the 
law assigns, but he may siifler less. The laws cannot bo 
restrained by partiality to inflict a ])enalty beyond what tlm 
lettc'r will warrant; and in cases where the letter induces 
any fippareiit hardship, the Crown has the power to juirdon 
‘the offender, or motlify his punishment.’ 
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SECTION IV. 

OF THE COUNTEIES SUBJECT TO THE 

LAWS OF ENGLAND. 


[ f)3 ] Tue kingdom of England, over wliieJi our municipal laws 
have jurisdiction, includes nut, by the common law, either 
Wales, Scotland, or Ireland, or any part of the queen’s 
dominions, ex(‘ept the territory of England only. And yet 
the civil laws and local (fustoms of this tc^rritory do now 
obtain, in part or in all, with more or less restrictions, in 
tlu*s(^ and many other adjacent c oiintries ; of which it will be 
proper first to take a review, before we consider the kingdom 
of England itstdf, the original and proper subject of these 
laws. 

YaicB, Wales continued indepi^ndent of England, unconquered 

and uncultivahid, in the primitive pastoral state which Csosar 
and Ta<‘itus ascribe to Britain in general, for many centuries; 
ev(ui from the time of the hostile invasions of the Saxons, 
Avluiu the ancient and Christian inhabitants of the island 
r(‘tm?d to those natural intremdiments, for protection from 
thoii- pagan visitants. But when these invaders themselv(?s 
AV(M’e (ionverted to Christianity, and settled into regnlaa’ and 
potent governments, this retreat of the ancient Britons grew 
liYery day naiTOwer; thiiy were ovcrm]i by little and little, 
gi'adually di'iven from one fastn(,‘ss to another, and by rcpeahid 
loss(?s abridged of their wild independence, till at length in 
the reign of Edwjird the? First, who may justly be styled the 
[ 94 ] conqueror of Wah»s, the line of their ancient princes was 
abohslKKl, and the king of fengland’s eldest son bcicaine tiunr 
tituhir j)riiicc the tendtory of Wales being then entiridy 


• ‘ Sir Willinm BInckstone says, how- that “very early In our history, we 
ever, witliout quoting any authority, find their princes doing hcimago to the 
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annexed to the dominion of the Crown of England.'* By the 
statute of Wales very material altemtions were made in divers 
])arts of their Liavs, so as to reduce them nearer to the English 
standard, especially in the fonns of their judicial proceedings: 
hut they still retained visry much of their origiind })olity; par¬ 
ticularly their rule of inhi'ritance, viz., that their lands were 
. divided equally among all the issue male, and did not desf^end 
to the eldest son alone. By other subsequent statutes tlnu’r 
provincial imniifniti(‘S wore still farther abridg<jd; but the 
fiuisliing stroke to their independence was given by tlu' 
statute 27 Hen. VIII. c. 20, which at the sjime time gave the 
utmost advancement to tl\eir civil prosperity, by admitting 
them to a thorough communication of laws with the snbji^cts 
of England. Thus Avere this bi'ave people gradually con¬ 
quered into tlu5 enjoyment of tnie liberty: being insensibly 
])ut u2)on the sanni footing, and mad(j felloAV-citizens Avith 
their conquerors;—a generous methotl of trium])h, Avhi(*h the 
re2)ublic of Eonui practised Avith grciat success, till she I'educed 
all Italy toiler obedience, by admitting the vanquished states 
to partake of the Roman privil(^g(‘S, • 

Tt is enacttnl by this statute 27 Him. VTTI. :—1. That the 
dominion of Wales shall be for oyov united to the kingdom 
of England. 2. That all Wclshmiin born sliull have the Sixme 
liberties as other the king’s snbjeids. 3. Thjit lauds in Wal<\s 
shall be inheritable a(;(!ording to the English tenures and 
rules of descent. 4. That the laws of England, and no other, |* 35 ] 
shall be us(‘d in Wales: Ix^siilos many other regulations of 
the 2 »olice of this princqiality. And the statute of 34 and 
35 Hen. VIII. c. 26, confirms the same, adds farther regula¬ 
tions, divides the priiicqiality into twelve shires, and, in short, 
reduces it into nearly the same order in Avhich it stands at 


Crown of England and he spea^ of 
Wales being “ reannexod by a kind of 
feudal resumption’* to the Crown of 
England. But the feudal law was 
quite unknown is Wales. There are 
no copyhold tenures, and scarcely an 
instance of what are called manorial 
rights; and the property was entirely 
free and allodial. (Barrington’s Obs. 
on the Ancient Statutes.) So that wo 
have no authority for the feudal re¬ 
sumption” theory, except the state¬ 


ment of Edward Limself, in the 
Statutum Walliae.’ 

** Vaugh, 400. The Statutum Wallis 
(12 Edw, I.) bears date apud Jtothe- 
lanim^ or Khuydland, in Flintshire, 
and is to the following effect: terra 
WalUa cum incolU priua regi jure 
feodali sutjecta, Jam in proprieUttU 
dominium totaliter et cum integritate 
converxa nty et coromc regni Anglia 
iawpiam part carporit ejusdem annexa et 
unite.” 



78 


OF THE COUNTRIES SUBJECT 


Ijiiwr of Scotland 
l^forc the 
Union. 


[9G] 


this day. * After this statute Wales still differed from England 
in a few particulars,’ such lus having 001111:8 ivithin itself, inde- 
ptindent of the jirocoss of Westminster Hall; ‘ but by the 
statute 1 Will. IV. c. 70, the Welsh courts, both of law and 
equity, were abolished, and Ae administration of justice in 
the principality is now uniform with that of England.* 

The kingdom of Scotland, notwithstanding the union of 
the crowns on the accession of James VI. of Scotland to the 
throne of England, continued an entirely separate and distinct 
kingdom for above a century more, though a union had 
been long projected; which was judged to be the more easy 
to bo done, as both kingdoms were anciently under the same 
government, and still rebiined a very groat resemblance, 
though far from an identity in their laws. By an Act of Par¬ 
liament, 1-Jac. I. c. 1, it is declared that these two mighty, 
famous, and ancient kingdoms wore fomerly one. And Sir 
Edward Coke observes,® how marvellous a (conformity there 
was, not only in the religion and language of the two nations, 
but also in tlieir ancient laws, the descent of the crown, their 
j)arl laments, their titles of nobility, their officers of state and 
of justice, tlu'ir ^vrit8, their cust()ms, and even the language 
of their laws. Upon wliich account he supposes the common 
law of each to have been originally the same; especially as 
tlieir most ancient and authentic book, called Regiam Meyes- 
tatem, and containing the rides of their amdont common law, 
is (^xtremely similar to that of Glanvil, which contains the 
princijdes of ours, as it stood in the reign of Henry II.*^ And 
the many diversities subsisting between the two laws at 
present, may be well (mough ac^counted for, from a diversity 
of practice in two lai'ge and imcommunicating jurisdictions, 
and from the acts of two distinct and indepcuident parlia¬ 
ments, which have in many points altered and abrogated the 
old (!ommon law of both kingdoms.® 

However, Sir Edward Coke, and the politicians of that 


«‘4 Inst. 345. 

^ * The treatise attributed to Glanvil 
is the most ancient book now extant on 
the law of England. Tt was at a very 
early period adopted in Scotland, wiUi 
a few changes and modifications, and 
under this new form bears the title of 
liegiam Majestatem, from the initial 


words of the prologue, which is little 
more than a transcript from the 
Procmium of Justinian’s Institutes, 
which begins ^^Imperatoriam Majes¬ 
tatem.” (Dr, Irving’s Tntrod, to the 
Study of the Civil Law, p. 83).’ 

* And see Hallam Constit. Hist, of 
Eng. vol. iii. ch. 17. 
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time, conceived Great difficulties m carryinff on the proieeted Union of England 

• 1 X X 1 ^1 1 . with Scotland. 

but these were at length overcome, and the gi*oat 


union 


work was happily effected in 1707, 5 & 6 Anne; when 
twenty-five lulieles of union were agreed to by the parlia¬ 
ments of both nations; the purport of the most considerable 
being as follows:— 


1. That on the first of Jfay, 1707, and for ever after, flie 
kingdom of England and Scotland shall be united into one 
kingdom, by the name of Great Britain. 

2. Tli(i succession to the monarchy of Great Britain shall 
bo the same as was before settled with regard to that of Eng¬ 
land. 

3. Tlie united kingdom shall be represented by one parlia¬ 
ment. 

4. There shall be a communication of all rights and privi¬ 

leges betwx^nn the subjects of both kingdoms, exei^pt where it 
is otluu'wiso agi'ccd. ^ 

9. Wlien England raises 2,000,000i by a land tax, Scotland 
shall raise 4S,000Z. 

1(), 17. Th(! standards of tlie coin, of w'cights, and of 
measiiri's, shall be n^ducKid to those of England, throughout 
the united kingdoms. 

. 11, The laws relating to trade, customs, and the excise, 
shall be the same in Scotland as in England. But all the 
other laws of Scotland shall remain in force; though alt(‘r- 
ahlo by tlic ])arliam(mt of Gn^at Britain. Yet witli this 
caution: that laws relating to public, policy are alterable at 
tlic discretion of the parliament; laws relating to private 
right are not to bo altered but for the evident utility of the 
people of Scotland. 

22. Sixteen peers are to be chosen^ to represent the peerage [ 97 ] 
of Scotland in parliament, and forty-five* members to sit in 

the house of commons. 

23. The sixteen peers of Scotland shall have all privileges 
of parbament: and all peers of Scotland shall bo peters of 
Grciat Britain, and rank next after those of the same degree 
at tlic time of the union, and shall have all privileges of peers, 


^ 2 & 3 Will. TV. c. 63. twenty-threo for boroughs. 2 Se 3 

» ‘ Now fifty-three, of whom thirty Will. IV. c. G.'i; 4 & .*) Will. IV. c. 88; 
arc representatives for counties, and 5&C Will. IV. c. 78.* 
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Fundamental 
principles of 
the LTiiiun. 


except sitting in the house of lonls, and voting on the trial of 
a poerJ' 

These are the principal of the twenty-five articles of union, 
wliich are ratifieil anti confirmed by the statute 5 Ann. e, 8, 
ill which statute there are also two Acts of Parliament recited; 
tlu! one of Scotland, whereby the Church of Scotland and also 
the four universities of that kingdom are established for ever, 
and all succeeding sovereigns are to take an oath inviolably 
to maintain the same; the other of England, 5 Ann. c. 6, 
when-eby the acts of uniformity of 13 Eliz. and 13 Car, II. 
(exc(,‘pt as the same had been altered by parliament at tliat 
time) and all other acts then in force for the preservation of 
the Chm*ch of England, are declared pcrjictual; and it is 
stipulated, that evi^ry subsijquent king and quemi shall take 
an oath inviolably to maintain the same within England, Ire¬ 
land, Wales, and tlie town of B(‘rwick-upon-Twced. And it 
is enuctc'd, that these two aids shall for ever be observed as 
fundamental and essential conditions of the union.” 

Upon these articles and act of union, it is to be obsei’ved,— 
1. That the two kingdoms are now so inseparably united, that 
nothing can ever disunite them again; exc(»pt the mutual 
consent of both, or the sucicessful resistance of either, upon 
apprehending an infringement of those points, which, when 
they were separate and independent nations, it was mutually 
Rtii)ulatod sliould be “fundamental and essential conditions of 
thii union.”* 2. That whatever else may bo deemed “funda- 


^ This article has been construed to 
prevent the Crown from creating new 
Scotch peerages; on the ground that 
any such creation would interfere with 
the elective rights of the peerages of 
Scotland m esse at the time of the 
union. 

* It may justly be doubted, whether 
even such an infringement (though a 
manifest breach of good faith, unless 
done upon the most pressing necessity) 
would of itself dissolve the union; for 
the bare idea of a state, without a 
power somewhere vested to alter every 
part of its laws, is the height of 
political absurdity. The truth seems 
to be, that in such an incorporate union 
(which is well distinguished by a very 
learned prelate from 9k federate o//taace, 


where such an infringement would 
certainly rescind the compact), the 
two contracting states arc totally 
annihilated, without any power of a 
revival; and a third arises from their 
conjunction, in which^Il the rigJits of 
sovereignty, and particularly that of 
legislation, noust of necessity reside. 
(See Warburton’s Alliance, 195.) But 
the wanton or imprudent exertion of 
this right would probably raise a very 
alarming ferment in the minds of in¬ 
dividuals; and therefore, it is hinted 
above that such an attempt might 
endanger (though by no means destroy) 
the union. 

To illustrate this matter a little far¬ 
ther; an Act of Parliament to repeal or 
alter the act of uniformity in England, 
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mental and essential conditions,” the preservation of the two 
churches of England and Scotland, in the same state that 
they were in at the time of the union, and the maintenance 
of the acts of uniformity Aviiich establish our common prayer, 
are expressly declared so to be. 3. That therefore any 
alteration in the constitution of cither of those churches, 
or in tlie liturgy of the church of England (unless with the 
consent of the res 2 )ective churches, collectively or representa¬ 
tively given), would bo an infringement of these “ funda¬ 
mental and essential conditions,” and greatly endanger the 
union. 4. That the nmiiicipal laws of Sc^otland ai'e onlaincd 
to be still observed in that part of the island, unless altered 
by parliament; and they still (with regard to the particulars 
unaltered) continue in full force. Wherefore the municipal 
or common laws of England are, generally speaking, of no 
force or validity in Scotland; and, consequently, in the 
ensuing Commentaries very few occasions will present them¬ 
selves for mentioning, any farther than sometimes by uay of 
illustration, the municii)al laws of that part of the United 
Kingdoms,^ 

The town of Uerwick-upon-Tweed, was originally part of [ 09 ] 
the kingdom of Scotland; and, as such, was for a time 
reduced by King Edward Lrinto the possession of the Crown 
of England; and during such its subjection, il received from 
that prince a charter, which (after its subsequent cession by 
Edward Balhol, to be for ever imited to the. crown and realm 
of England) was confirmed by King Edward III. with some 
additions; particularly that it should,be governed by the 
laws and usages which it enjoyed during the time of King 
Alexander, that is, before its reduction by Edward I. Its 


or to establish episcopacy in Scotland, 
would doubtless, in point of authority, 
be sufficiently valid and bindin{^; ard, 
notwithstanding such an act, the union 
would continue unbroken. Nay, each 
of these measures might l»e safely and 
honourably pursued, if respectively 
agreeable to the sentiments of the 
English church, or the kirk in Scot¬ 
land. But it should seem neither pru¬ 
dent, nor perhaps consistent with good 
faith, to venture upon either of those 
steps by a spontaneous exertion of the 

VOL. I. 


inherent powers of parliament, or at 
the instance of mere individuals So 
sacred, indeed, are the laws above 
mentioned (for protecting each church 
and the English liturgy) esteemed, that 
in the regency acts, both of 1751 and 
1765, the regents arc expressly disabled 
from assenting to the repeal or 
alteration of either these, or the act of 
settlement. 

i ‘ When Scotland is not to be affected 
by any public general statute, a clause 
is generally inserted for that purpose.* 

Q 



82 


OF THE COUNTRIES SUBJECT 


(.'oustitiition was new-niodelled, and put upon an Eiiglisli foot¬ 
ing by a charter of King James I.; and all its liberties, 
fi-anohises, and customs, were confiiuned in parliament by the 
statutes 22 Edw. IV. c. 8, and 2 Jac. I. c. 28.'^ Though there¬ 
fore it had some local peculiarities, derived from the ancient 
laws of Scotland,^ yet it is clearly i)art of tlie realm of Eng¬ 
land, being rej)resentod by bmgcsses in the house of com¬ 
mons, and bound by all Acts of the British Parliament, wliether 
specially named or otherwise. And thoreforfi it was (i)erhaps 
superfluously) declared by sbitute 20 Geo. II. c. 42, tliat Avherc 
England oidy is mentioned in any Act of Parliament, the 
same notwithstanding lias and shall bo doomed to comjjre- 
hend the dominion of Wales and town of Borwick-npoii-Tweed, 
And though (•ertain of the writs of tho courts of Wc^stniinster 
do not usually run into Berwick, y(?t it has been soh^mnly 
adjudged™ that all prerogative writs (as those of mandamm^ 
prohibition^ habeas corpuSy certm^ari, &c.) may issue to Berwi(‘k, 
as well as to every otIu*r of the dominions of the Crown of 
England, and that indictments and othm* hxral matters arising 
in tlu! town of Berwick may be tried by a jury of the county 
of Northumberland. 

Ireland formed 
a distinct 
kingdom. 

[ 100 ] 


As to Ireland, that ‘ was, until the union in 1801,’ a distinct 
kingdom, though a dependent sirl)ordinate kingdom. It was 
only entitled the Dominion or Lordship of Ireland," and the 
royal style was no otlier than Dominus Ilibeniioey Lord of Ire¬ 
land, till the thii'ty-third year of King Henry tho Eighth; 
when the title of King ‘ was confeiTed by an act of the Insh 
legislature,’® whicli iy recognized by Act of Parliament 35 
Hen. VIII. c. 3. Scotland and England are now one and tins 
same kingdom, yet difler in then' mmiici 2 )al laivs; England 
and Ireland, on the othiir hand, though so long distimit 
kingdoms, yet in general agreed in tlieir laws; for after the 
conquest of Ireland by King Henry the Second, tho laws of 
England ivere received and sworn to by the Irish nation, 
assembled at tlie council of Lismore.^ 


* Rex V. Cowle-y 2 Burr. 834. Mayor of Berwick v. S/tanksy 3 Bing. 

> Hale, Hist. C. L. la'J; 1 Sitl. 382, 459. 5 & 6 Will. IV. c. 76, § 109. 

462; 2 Show. 365. " Stat. Ilibernim, 14 Hen. III. 

*" Cro. Jac. .543; 2 Rol. Abr. 292; “ 33 Hen. VITI. c. 1. 

stftt. 11 Geo, 1. c. 4; 2 Burr, 834, 85.5. i* Pryn. oil 4 Inst. 219. 
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At the time of this conquest the Irish were governed by The Brehon law. 
what they called the Brehon law, so styled from the Irish 
name of judges, who were denominated Brehons.*^ But King 
John, in the twelfth year of his reign, went into Ireland, and 
can-ied over ynth. liim many able sages of the law; and tlierc, 
by his letters patent, is said to have ordained and established 
• that Ireland should be governed by the laws of England :r 
which letters patent Sir Edward Coke* apprehends to have 
boon there confirmed in parliament. But to this ordinance 
many of the Irish were averse to conform, and still stuck to 
•their Brelion law: so that both Henry the Third‘ and Edward 
the First" were obliged to renew the injimction; and at 
length in a parliament holden at Kilkenny (40 Edw. III.), 
under Lionel Duke of Clarence, the then Lieutenant of Ire¬ 
land, the Brehon law was formally abolished, it being unani¬ 
mously declared to bo indeed no law, but a lewd custom crept 
in of later tunes. And yet, even in the reign of Queen Eliza- [101 J 
both, tJio wild Jiatiyos still kept and preserved their Brelimi 
law; wliieli is described’ to have been “a rule of right 
unwritten, but delivered by tradition from one to another, in 
which oftentimes there appeared gi’oat show of equity in 
<letermining the right between pariy and party, but in many 
things roj)ugnant quite both to God’s laws and man’s.” The 
latter part of this character is alone ascribed to it by the laws 
before citeef of Edward the First and his grandson. 

But as Ireland was a distinct dominion, and had parlia- ireinnd formerly 

A. .. -I 1 lAi* notbimiulby 

ments of its own, it is to be observed that though the imme- Kiigiibh statutes, 
moriiil customs, or common law of England, were made the 
rule of justice in Ireland also, yet no Acts of the English 
Parliament, since the twelfth of King John, extended into 
that kingdom."' And tliis is particularly expressed, and the 


1 4 Inst. 358; Edni. Spenser's State 
of Ireland, p. 1513, edit. Hughes. 

' Vnugh. 294; 2 Pryn. llec. 85; 7 
Kop. 23, 

• I Inst. 141. 

‘ A. R. 30; 1 Rym, Food. 442. 

" A. K. 5.—Pro CO tjuoti legcaquibvs 
vtuntur Ifyhtmid Deo detestabilei «■- 
it-iunty et Omni juri diaaonanty adeo tpwd 
Ityea cenaeri non debeont; nobis et con- 
ailio nostro satis videtur expedieMy eiedem 
utendas concedere leges Anglicanaa. 3 
Pryn. Rec. 1218. 


* Rdm. Spenser, ibid. 

* Sir William Blockstonc here odds, 
* unless it were specially named, or 
included under general words, such as 
‘within any of the king's dominions;* ” 
and shortly afterwards thus maintunB 
this proposition: “The general run of 
laws, enacted by the superior state, 
are supposed to bo calculated for its 
own internal government, and do not 
extend « to its distant dependent 
countries; which, bearing no part in 
the legislature, are not therefore in its 

g2 
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reason given in tlie Year-book a ttix granted by the par¬ 
liament of England shall not bind those of Ireland, because 
they are not summoned to our parliament:” and again, 
“Ireland hath a parliament of its own,.and maketh and 
altereth laws; and our statutes do not binxl them, becausti 
they do not send knights to our parliament: but their persons 
arc the king’s subjects, like as the inhabitants of Calais, Gas- . 
coigne, and Guienne, while they continued under the king’s 
subjection.” 

[ 102 ] The original method of passing statutes in Ireland was 
n(iurly the same as in England, the chief governor holding • 
parluimcnts at his plojisure, which enacted such laws as they 
thought proper.^ Jhit mi ill use bcung made of this liberty, 
parti(Milarly by Lord Gormanstown, deputy-lic.utenant in th(‘ 
reign of Edward IV.,’“ a sot of statutes was there enacted in 
the 10 Tien. VII. (Sir Edward Poynings being then lord 
deputy, whence they are called Poynings’ laws), one of 
wliich," in order to restrain the power as well of the deputy 
PrtyninKB’ laws, as the Wall parliament, provided, 1. That before any 2 )arlia- 
mciit was summoned or holden, the cliief governor and council 
of Ireland should certify to the king under the great seal of 
Ireland tlus considerations and causes thereof, and the articles 
of the acts jiro 2 )osed to be 2 )assed therein. 2. That after the 
king, in his conncnl of England, should have considered, ap- 
jiroved, or altered the said acta or any of them, and certified 
them back under the grtjat seal of England, and should have 
given license to summon and hold a parliament, tli(3n tlu? 
same should be summoned and lield; and tlierein the said 
acts so certified, and no other, should bo projxised, received, 
or rejected.^ But as this preduded any law from being pro- 
2 ) 03 ed, but such as were preconceived before the parliament 


ordinary and daily contemplation. 
But, when the sovereign legislative 
power sees it necessary to extend its 
care to any of its subordinate do- 
minions, and mentions them expressly 
by name, or includes tliem under 
general words, there can be no doubt 
but then they are bound by its laws.” 
(Year-book, I lien. VII. 3; 7 Kep. 22, 
Calvin's case; BI. Com. p. [lOl].) 
* Admitting the parliament of England 
to have been a sovereign legislature, 
there is no difllculty in the leamcfl 


commentator's view as to the de¬ 
pendency of Ireland. But the Year¬ 
books seem to demonstrate that the 
acts of the parliament of England 
could not bind Ireland; and this was 
evidently the opinion held by Sir 
Edward Coke.* 

* 20 Hen. VI. 8; 2 Rich. III. 12. 

' Irish Stat. 11 Filiz. stat. 3, c, 8, 

■ Irish Stat. 10 lien. Yll. c. 23. 

“ Cap. 4, expounded by 3 & 4 Ph. & 
M. c. 4. 

^ 4 Inst. 353. 
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>va8 in l)eing, which occasioned many iiiconvenienees, aiwi 
made frequent dissolutions necessary, it was provided by the 
statute of Pliilip and Maiy J^efore cited, that any new propo¬ 
sitions might be certified to England in the usual forms, even 
after the summons and during the session of parliament, liy 
tliis means, liowcver, there was notliing left to the parliament 
in Ireland, but a bare negative or |)ower of rejecting, not of 
pro])osirig or altering any law.*^ 

The Irish nation, being excluded from tlic benefit of the 
Ejiglish statutes, were deprived of many good and proiitiible 
laws, mad(i for the improvement of the common law; and, 
the measures of justice in both kingdoms becoming thence no 
longer uniform, it Avas therefore enacted by another of Poyn- 
ings’ laws [cap. 22], tliat all Acts of Parliament, before made 
in England, slionld be of force within the realm of Ireland.*' 

Hy the same inlc, that no laws made iji England, between 
Jolni’s time and Poynings’ law, were then binding in 
Ireland, it follows that no acts of the Ejiglisli parliament 
made since the 10 lieu. VII. could bind the people of Ireland.*'' 

Accordingly, it became necessary^ to detJare liow that [ 104 
matter really stood: and therefore by stat. 6 Geo. I. c. 5, it 


** Ueforc the union, tiie uso^rc was, 
billH should be framed in either 
house, under the denomination of 
** heads for aiiill or bills;” and in that 
shfi[)c they w’ere oft’ered to the con¬ 
sideration of the lord lieutenant and 
privy council: who upon such parlia¬ 
mentary intimation, or otherwise upon 
the application of private persons, re¬ 
ceived and transmitted such heads to 
Kngland, or rejected them without, of 
course, any such transmission. Foyn- 
inj's* law, in partictilar, could not be 
re]>ealcd or suspended, unless the bill 
for that purpose, before it was certified 
to England, had been approved by both 
houses. (Ir. St. U Eli?., bt. 3, c. 38.) 

** 4 lust. 3;)1. 

Sir William Blackstone agAin adds 
here, unless siwcially named or in¬ 
cluded under general words. (12 Kcp. 
112.) And on the other hand it is 
equally clear, that wlicre Ireland is 
particularly named, or is included 
under gcnernl words, they ure bound 
by such Acts of Furliamciit. For this 


follows from the very nature and con¬ 
stitution of a dependent state: de- 
))cndcncc being very little else but an 
ubiigalion to conform to the will or 
law of that superior person or state 
upon which tiie inferior depends. The 
original and true ground of this supe¬ 
riority, in tlie present case, is what wc 
usually call, though somewhat im¬ 
properly, the right of conquest: a 
right allowed by the law ttf nations, if 
not by Uiat of nature; but which in 
reason and civil policy can mean 
nothing more, than that, in unlcr to 
put ail end to hostilities, a compact is 
eitlier expressly or tacitly made be¬ 
tween the conqueror and the con¬ 
quered, that if they will acknowledge 
the victor for their muster, he will 
treat them for the future as subjects, 
and nut as enemies.” (Puff. L. of N. 
viii. 6, 24.) 

^ According to Blackstone, from the 

state of dependence being almost 
forgotten, and icudy to be dis]iutcd by 
tJic Irish nation.” 
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is declared, that the kingdom of Ireland ought to bo subonli- 
nate to, and dependent upon, the imperial Crown of Great 
Britain, as being inseparably united thereto: and that the 
king’s majesty, with tlio consent of the lords and commons of 
Great Britain in parliament, has power to make laws to bind 
the pcojde of Ireland. ‘ This statute was, however, repealed 
by the statute 22 Geo. III. c. 58 ; and by statute 23 Geo. III. 
c. 28, it was declared that in all cases whatever, the people 
of Ireland should be bound only by laws enacted by his ma¬ 
jesty and the parliament of that kingdom, the effect of which 
was evidently to make the legislature of Ireland as sovereign 
as the legislature of Great Britain had by the statute of 
Geo. I. attempted to make itself.’ 

^ In the meantime, by the Irish act 21 & 22 Geo. III. c. 48 
(Yelvcrton’s act), it had been enacted that all statutes then 
made in England or Great Britain, should be accepted, used, 
and executed in L’eland.’ 

Thus wo see how extensively the laws of Ireland com¬ 
municate with those of England: and indeed such commu¬ 
nication is highly necessary, as. the ultimate resort from the 
courts of justice in Ireland, ‘ was and now * is to those in Eng¬ 
land. A writ of error lay formerly from the king’s bench in 
Ireland to the king’s bcn(;h in England and an appeal from 
the chancery in Ireland lay immediately to the House of 
Lord8heTe(itbeingcxprosslydeclared, by the statute 6 Geo. I. 
c. 5, that the peers of Ireland have no jurisdiction to affirm 
or reverse any judgments or decrees whatsoever *"), until the 
above-mentioned stiituto 23 Geo. III. c. 28, enacted, that no 
appeal or writ of error should be brought from any court in 
Ireland to any court in England. ‘ Tlie Act of Union restored 
the right of appeal in both cases.’ 


> This was law in the time of lien. 
VIII., as appears by the ancient book, 
called Divenite de* Courtes, c. hank le rotf, 
^ Sir William Blackstonc certainly 
considered the stat. 6 Geo. I. o. h 
binding on Ireland. He adds in this 
place: ‘*The propriety and even neces¬ 
sity, in all inferior dominions, of this 
constitution, Hhat, though justice be 
in genera administered by courts of 
their own, yet that the appeal in the 
last resort ought to be to the courts of 


the superior state,* Is founded upon 
these two reasons. 1. Because other¬ 
wise the law, appointed or permitted 
to such inferior dominion, might be 
insensibly changed within itself, with¬ 
out the assent of the superior. 2. Be¬ 
cause otherwise judgments might be 
given to the disadvantage or diminu¬ 
tion of the superiority, or to make the 
dependence to be only of the person of 
the king, and not of the Crown of 
England.’* (Vaugh. 402.) 
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‘ The legislative union of (Jreat Britain and Ireland was 
effectiid in the year 1800, with what difficulties and by what 
means need not here be mentioned.’ 

Tlie purport of tlie eight iirticles of this union as contained 
in the British sbitute 39 and 40 Geo. III. c. 47, and Irish 
stiitute 40 Geo. IV. c. 38, are as follows:— 

1. The kingdoms of Great Britain and Ireland are (from 
1st January 1801) united into one kingdom, by the name of 
tlio United Kingdom of Great Britain and Ireland. 

2. The succession to the crown of the United Kingdom is 
settled in the same manner as the succession to the Crown of 
Gnvit Britain and Ireland stood before limited. 

3. The United Kingdom is to be represented in one and 
th(5 same ])arlinnieut, styled, “the Parliament of tlio Uniteil 
Kingdom of Great Britain and Ireland.” 

4. Four lords spiritual of Ireland by rotation of sessions, 

and twtmty-eight lords temporal of Ireland, for life 

l)y the peers of Ireland, are to sit in the Jlonse of Lords. A 
pc'cr of Ircdand not (deeted to sit in the Houses of Lords is to 
be ca[)able of serving in the House of Commons; and no 
cri'atiou of an Irish peerage is to take place, unless 

Irish ptHTOgos shall have l)e(‘ome (^xtinet, until tlie numlx^r of 
Irish ptMU'S is reduced to one hinub’cd; but th<3 pi‘i»ragc of 
Indand is to be kept up to that luimluu* over and above tlie 
number of such of the said peers as shall be entitled to a luu’e- 
ditary seat in the House of Lords.* One luindred c'omraoiKTs, 
two (or (nich (‘ounty, two for the city of Dublin, and two i'or 
the city of Cork, one for Trinity College, and one for ea<*h of 
the thirty-one most considerable cities and boroiiglw, <*onsti- 
tute tlio mimber to sit and vote in the Ilunse of Coinmons on 
the part of Ireland.^ 

5. The (dnirclios of England and Ireland are united 
into one Pi’otcstant episcopal churidi, to he called “The 
United Churcjh of England and Ireland,” and the doctrine, 
worship, discipline, and government arc to be and remain tin; 
sami! as ah'cady established in England; and the continu¬ 
ance and jiri^servatioii of the united cluu’ch so establislu'd 
is to be deemed an essential and fundamental juirt of the 
union; and in like manner the chundi of Scotland is to 

* Ferwtoy peerage, Session 18r)5-56. Irish llclTirm Act 2 & 3 Will, IV. r. 

J five members were added by the s. il. 
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remain the same as is now established by law, and by the 
acts of the union of England and Scotland. 

6. The subjects of Great Britain and Ireland are to be 
entitled to the same rights and privileges, in trade and navi¬ 
gation, and also in treaties with foreign powers. All prohi¬ 
bitions and bounties upon the importation of merchandize 
from one country to the other are to cease; but tlie importa¬ 
tion of certain enumerated articles is to be subject to the 
duties specified in the act, 

7. Tlie sinking fund and the interest of the national debt 
of each country are to be defrayed by each separately; and 
for the space of twenty years after tlie union, the contriliutions 
of Grtjat Britain and Ireland towards the public expenditure 
in each year were to be in the proportion of fifteen to two, 
and be subject to future regulations. 

8. All the laws and courts of ijach kingdom are to remain 
as then established, subject to alterations by the united par¬ 
liament; but all writs of error and appeals are to bo deedded 
by the House of Lords of the United Kingdom, except 
appeals from the Court of Admiralty in Ireland, which are to 
be decided by a court of delegates appointed by the Court of 
Chancery in Ireland. All existing laws contrary to these 
artides are repealed. 

[ 105 ] With regard to tho other adjacent islands, which are sub¬ 
ject to the Crown of Great Britain, some of them (as the Isle 
of Wight, of Portland, of Thanet, &c.) are comprised witliin 
some neighbouring county, and are therefore to bo looked 
npon as annexed to the mother island, mid part of the king- 
dqjn of England. But there are others which rei^uire a more 
particular consideration. 

[ 106 ] And first, the Isle of Man is a distinct territory from Eng¬ 
land, and is not governed by our laws: neither does any act 
of parliament extend to it, unless it bo particularly named 
therein; and then an act of parliament is binding there,** 
It was formerly a subordinate feudatory kingdom, subject to 
the kings of Norway; then to King John and Henry III. of 
England; afterwards to the kings of Scotland; and then 
- again to the Crown of England: and at length we find King 
Henry IV. claiming the island by right of conquest, and 

‘ 4 Inst. 281; 2 And. 116. See 16 k 17 Viet. o. 107, s. 346. 
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disposing of it to the Earl of Northumberland; upon whoso isie of Man. 
attainder it was granted (by the name of the lordship of Man) 
to Sir John de Stanley by letters patent 7 Hen. IV.^ In his 
lineal descendants it continued for eight generations till the 
death of Fernando Earl of Derby, a.v. 1594: when a con¬ 
troversy arose concerning the inheritance thereof, between 
■ his daughters and William his surviving brother: upon 
wliich, and a doubt that was started concerning the validity 
of the original patent/'* the island was seized into the queen’s 
liands, and afterwards various grants were made of it by King 
James the First; all whicli being expired or siuTendered, it 
was granted afresli in 7 Jac. I. to William Earl of Derby, 
and the heirs male of his body, with remainder to liis lieirs 
general; which grant was the next year confirmed by Act of 
l^irliameut, with a restraint of tlic power of alienation by the 
said earl and his issue male. On the death of James Earl of 
Derby, a.d. 1735, the mahs line of Earl William failing, tho 
Duke of AthoU succeeded to the island as heir-general by a 
female brancli. In tlie meantime, tliougli tlie title of king 
had long been disused, the earls of Derby, as lords of Man, 
had maintained a sort of royal authority therein; by assent¬ 
ing or dissenting to laws, and exercising an ai)pellato juris¬ 
diction. Yet though no English writ, or process from tho 
courts of Westminster was of any authority in Man, an 
appeal lay from a decree of the lord of the island to the king 
of Groat Britain in coimcil." But tho distinct jurisdiction of 
tliis little subordinate royalty being found inconvenient for [ 107 j 
tho pmposes of public justice, and for the revenue (it afiFording 
a commodious asylum for debtors, outlaws, and smugglers), 
authority was given to the treasury by statute 12 Geo. I. 
e. 28, to purchase tho interest of the then proprietors for the 
use of the Crown: which purchase was at length completed 
in the year 1765, and confirmed by parliament.® The whole 
island and all its diipendencies, by subsequent statutes** 
became inalienably vested in tlie Crown, and subjeert to tho 
regulations of tho British excise and customs. ^ The writ of 
habeas corpus runs into the Isle of Man (56 Geo. III. c. 100), 
but this and all otlier prerogative writs wore issuable at 

* Seldcn, Tit. lion. 1, 3. " Geo. LIT. 26 and 39. 

('ainden, Eliz. A.n. 1594, ** 43 (Jeo. III. cc. 123; 6 Geo. IV. 

" \ P. Wins. 329. c. 34. 
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common law to all the dominions of the Crown.*! By statute 
2 & 3 Will, IV. c. 33, and 4 & 5 Win. IV. c. 82, process 
from the Court of Chancery also issues to the Isle of Man.’ 

Inlands of jemy, The islauds of Jei*sey, Guernsey, Sark, Aldeniey, and 

Aiaerneyl&c, * their uppcndages, were parcel of tho Duchy of Normandy, 
and were united to tho Crown of England by the first princes 
of the Norman line. They are governed by their own laws, 
which are for the most j)art tho ducal customs of Normandy, 
being collected in an ancient book of very great authority, 
-entitled, Le Grartd CouUumkr. Tlie queen’s ordinary wnt, 
or process from tho courts of Westminster, is there of no 
force; but her commission is, ‘ Tlie writ of habeas corpus, 
however, and the other prerogative writs, run into these 
islands/' They jire not bound by common Acts of our Parlia¬ 
ments, unless pai-ticularly named.® All causes ai’e originally 
detennined by their own officers, tho bailiffs and jurats of, 
tlie islands; but an appeal lies from them to the queen in 
conn(^il, in the last resort. 

riu- iA,iunK8. Besides these adjacent islands, our more distant colonies 
and dependencies are also in some rcs])ects subject to tho 
English laws. Colonies, ‘or plantations as tliey were for¬ 
merly termed,’ in distant countries, are either such where the 
lands are claimed by right of occupancy only, by finding 
them d(^sort and uncultivated, and peopling them from the 
mother-country; or where, when already cultivated, tliey 
have been either gained by conquest, or ceded to us by 
[ 108 ] treaties. And both those rights are founded upon the law of 
nature, or at least upon that of nations. But there is a dif¬ 
ference between these two species of cdonies, with respect to 
the laws by which tliey arc bound. For it has been held,‘ 
that if an uninhabited country be discovered and plantt>d by 
English subjects, all the English laws then in being, which 
are tho birthright of evoiy subject,** are immediately tlicre 
in force. But this must be understood with very many and 
very gi'eat restrictions. Such colonists carry with thorn only 
so much of tho English law, as is applicable to their own 
situation and tlie condition of an infant colony; such, for 
instance, as the general niles of iiilieritance, and of protec- 


• 4 Inst. 286. 16 k 17 Viet. c. I07, b. 359. 
< Salk. 411,666. 

“ 2 1*. Wins, 70. 


‘‘ 2 Burr. 856. 

' Cants lyttson^s case, 7 Q. B. 984; 
Ilex V. Coutle^ 2 Burr. 8r)fi. 
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tion from personal injuries. The artificial refinements and 
distinctions incident to the property of a great and commer¬ 
cial people, tlio laws of poljce and revenue (such especially 
as are enforced by penalties), the mode of maintenance for 
the established clergy, the jurisdiction of spiritual courts, and 
a multitude of other provisions, are neither necessary nor 
convenient for them, and therefore are not in force. 

‘ Our coloniSs, or more correctly speaking, dependencies, 
may be generally divided, as regards their existfhg political 
institutions, into thi*ee classes:— 

‘ I. Dependencies possessing representative institutions 
under grant from the Crown,usually by commission, sometimes 
by order in council or charter. To this class b(ilong Jamaica 
and all the older or British West Indian colonics; all the 
North American colonics (except Canada and Newfoundland), 
the Capo of Good Hope, and Malta.’ 

‘ II. Dependencies of which the constitution has been esta¬ 
blished bv Act of Parliament. An Act of Parliament has btjcn 
recpiisite in some castes to give representative institutions where 
former acts or other obstacles stood in the way; in other 
erases to (*stablish crown or nominated councils where thought 
(expedient. To the first division belong Canada, Newfound¬ 
land, the Australian coloni(?s generally, and New Zealand; 
to the latter, Western Australia, the settlements on the west 
coast of Africa, St, Helena, Hong Kong, the Falkland Islands, 
and the territories of the East India Company.’ 

* The constitutions under both those classes (that is to say, 
whether eshiblislied by the Crown or by Parliament) liavo 
been framed generally on tlie model of that of the parent 
state. The governor, legislative countil, and house of 
assembly have respectively representtsd, in theory at h;ast, 
the sovtiKugn, lords, and commons of the imperial parliament. 
In every British dopend(iney, the personal authority of the 
sovereign is represented and executed by the governor, who 
is uniformly appointcid by royal commission. Ho has the 
prerogative of summoning, adjourning, proroguing, and dis¬ 
solving all legislative assemblies; of veto on all their bills ; 
of reprieving and pardoning under certain ix^strictions; of 
suspending for misconduct all officers, civil, naval, and 
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military, in his colony. The appointment to many salaried 
offices is vested in him by law in certain colonies; but as 
a general principle, colonial appointments are vested in the 
Crown, and made by the secretary of state. It is, however, 
understood that appointments under 300Z. a-year are left to 
governors, while their recommendations are very generally fol¬ 
lowed as to others. He is custodian of the public seal of the 
colony. Process is issued by him, and tested in his name. He 
has the general su})erintendencc of education within his colony. 
He a})poinfs on behalf of the Crown to ecclesiastical benefices 
in the colonics, when these exist. The moneys to be ex¬ 
pended for the j)ublic service are issued under his warrant* 
He is vice-admiral within the limits of his goveniment. He 
is also captain-general and commander-in-chief in all colonies, 
except those in which the command of her majesty’s land 
forces may be specially committed to a military olliccr of tlie 
rank of colonel/ 

‘ Under the old colonial constitutions, extensive powers of a 
judicial nature wtjre vested in govi'rhors. Th(‘y received, 
generally speaking, not only in name, but in fact, the autho¬ 
rity of the Court of Chancery, and also of courts of error at 
common law. They also received certain branches of eccle¬ 
siastical jurisdiction, such as the grant of probates, admini¬ 
strations, and licences for marritige. The chief remains of 
these old uwigcs are now to be found in the West India 
Islands; but the powers of most governors in these r(?sp(ict8 
have been so curtailed by modern legislation, that tlicir 
enumeration is now rather antiqTiated.’ 

‘ The governors of all the colonies, with two exceptions, aj*e 
aided in the discharge of their duties by an executive or 
privy council, composed ordinarily of a selection from the 
leading civil officqfs ior the time being. According to the 
old form of colonial constitution still subsisting in most of 
the West India Islands, the “council,” or “privy ooumtil,” is 
at once the governor’s council of advice, and the legislative 
council of the colony. But in almost all other colonics, even 
down to the smallest, the two bodies are distinct. The 
executive council is composed of a small number of the prin¬ 
cipal officials of the settlement, appointed and removable by 
the Crown.’ 

‘ The second estate of our colonial government, intended by 
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the theory of its constitution to fiilfil the functions of tlie 
luTeditury peerage of Great Britain, is the legislative council. 
This hotly is ordinarily nominated by the Crown, and consists 
of a certain number of cinl functionaries and a ceitain 
number of private colonists, commonly called the ^‘official 
and non-official members.” As legislators, its members sit 
in an upper house. They can originate and reject bills, or 
proposes amendments, except in cases of money bills.’ 

‘ The third tstatc, or “ House of Assembly,” is in those 
colonies to which free constitutions have been gi*anted, simply 
a jnijiiaturc copy (so far as its organization is concerned) of 
the British House of Commons. The assemblies in the older 
colonies were summoned by royal writ, in pursuance of 
cninmissions and instructions to the governor.’ 

‘ The constitution of these assemblies, botli as to qualifica¬ 
tion of members and electors, and in other particulars, varies 
in the various colonics of the empire. Certain uniform fea¬ 
tures, nevertheless, attach to all. In all, the suffrages of 
electors are taken by a Crown officer; in all, oaths of alle¬ 
giance aiv administered to, and the session opened by, the 
ropres(intative of the Crown; all elect their sj)oak(T, hav(^ 
power to commit for certain contempts, to control public 
accounts, vote supplies, impose taxes, and frame laws and 
ordinances. The affirmative voice of the people in tiie 
colonial assemblies may be opposed by tlirce negatives: the 
first vested in* the council, the second in the governor, and 
the third in the Crown.’ 

" HI. Dependencies (originally obtained by conquest) ft»r 
which the Crown ndains the j)Ower of legislation, and which 
arc popularly tormesd “ crown colonies.” They are now 
reduced in number to the following:—Gibraltar, Heligoland, 
Labuan, Ceylon, Mauritius, Natal, Brifirii ^affraria, Trinkhid, 
St. Lu(‘ia, and perhaj)s British Guiana, although, on account 
of its veiy peculiar institutions, it seems to hold an inter- 
metliatc position.’ 

‘ In most of these dependencies, the ordinary functions of 
legislation are vested in councils nominated by the Crown, 
and constructed in the same manner as the legislative 
councils in representative colonies ; but the Crown retains in 
itself the concurrent and paramount power of legislation.’ 

‘ In accordance with what has been already stated with 
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respect to conquered or ceded countries, their ancient laws 
still remain in many of our dependencies, under whichever of 
the tliree classes they may now happen to be, although, of 
course, as all those of the tliii’d class, and only a small por¬ 
tion of tlie other two were acquired by conquest or cession, it 
is in tlie third class that we shall find the greater proportion 
of the laws of other countries in force.’ 

‘ Thus the laws of Spain, Holland, and France, are still 
wholly or partially in force in those colonies which Great 
Britain has acquired from those powers. The French Code 
do la Martinique, for instance, in St. Lucia, and part of the 
feudal laws of France, affecting land in Lower Canada; also 
four of tlie five branches of the Code Napoleon in the Mau¬ 
ritius ; tlic Spanish Recopilacion do las Indias in Trinidad 
the Roman-Dufrh law of the seven united provinces in 
British Guiana, the Cape of Good Hope, and Ceylon; the 
old Sicilian laws in Malta; and the Hindoo and Moham¬ 
medan laws in British Hiudostan.’ 

* Although the prerogatives reserved to the parent state, 
in dealing with the laws passed in the depehdenudes, and in 
exercise of a general imperiai control, will be considered 
hereafter, it may be observed in this place tliat the laws 
passed in those dependencies in which representative govc^rii- 
meiit exists, arc generally called actsthe laws passed in 
those in which it does not exist are called ordinances.” 
Ordinances arc simply confirmed or disallowed by the Crown; 
tlie Crown’s pleasure being signified by despatch fi’om the 
Secretary of State.* 

^ “ Acts ” in colonies under the ordinary constitution, are 
dealt with by order in council, cither s])ecial]y confirming 
them, leaving them to their operation, or disallowing them. 
Tlie second is now^hc ordinary foi'm, and pra(iti(ially amounts 
to confinnation, tliere being no instance in modern times of 
an Act left to its operation, and afterwards disallowed. But 
ill parliamentary colonial constitutions tliis course has been 
considerably varied, generally by leaving the governor power 
to give the Crown’s assent, thereby superseding the necessity 
of an order in council, except for the purpose of disallowing. 
Colonial acts and ordinances come into operation on receiving 
the governor's assent, unless a different period be specified 
tlierein. If the Crown disallow an act or ordinance, it be- 
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comes of no effect from the date of publication of such disal¬ 
lowance in the colony, but things done under it while in 
force remain valid.’ 

‘ Altliough we cannot enter upon a more minute exjiuiinfi- 
tion of the history or constitution of our colonial possessions, 
oui' vast empire in India, comprising an urea of more than a 
niilliou square miles, requii’es some particular notice.’ 

^ The British empire in India may be divided politically 
into throe classCSi of territories, distinguisliable by the degree 
of British influence and authority excircised ov(»r each,’ 

‘ I. Tlic territories directly governed through tlie East 
India ComiKuiy, oitlier by the supreme or any of the four 
subordinate governments.’ 

^ II. Tlic territories of native princes with whom we have 
subsiduary or })rotectivo relations, and who are under the 
political supremacy of the East India Company.’ 

‘ III, The territories of states which have undertaken to 
acc(!pt British mediation, or are under British influence, but 
are not ruled du'octly by Great Britain.’ 

‘ The fii'st British East India Company was formed m Lou¬ 
don in 1599, and received its charter in KiOO. This charter 
was renewed from time to time, and early in the eighteenth 
century it was amalgamated with tlie second Company, calltnl 
the English East India Company, under the title of tlie 
Uniteil East lucba Company, and in 1720 the Company was 
established at tlio seat of the tliroo present presidencies, 
Bombay, Madras, and Calcutta. The government of these 
tliree British factories was at this time committed to a prc'si- 
dent and council ujipointed by the Company at each of the 
three stations, and its allairs wore conducted by civil officers 
sent out from England, The wars with France and the 
Mogul resulted in the acquisition by this country of vast t(?r- 
ritories. Lord Clive, in 1705, efiected a treaty with Sujah 
Dowlah, by which the Comjiany obtained the mamigemcnt of 
the revenue, including, in fact, the entire sovereignty of the 
provinces of Bengal, Bahar, and Orissa. and in the same 
year the territories and revenues thus acquired, were guaran¬ 
teed for two years (and subsequently for five more years) to 
the East India Company, on payment of 400,000^. per an¬ 
num. In 1773, the Imperial Parliament first made provision 
for the govemuaeut of British India. By statute 13 Geo. III. 
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c. 63, the election of the twenty-four directors of the East 
India Company (tlieretofore annual) was made for certain 
terms, and a govurnor^eneral and four councillors were 
appointed for five years to administer, the whole civil and 
military government of Bengal, Bailor, and Orissa, and the 
revenues thereof, and to have a general control over the 
subordinate presidencies and councils of Madras and Bombay. 
The company was subsequently not only relieved from the 
annual payment of 400,000t, but received pecuniary assist¬ 
ance from this country.' 

. ‘ In 1784 (by statute 24 Geo. III. c. 25, commonly called 
Pitt’s Act) the Crown was empowered to appoint six privy 
councillors as commissioners for the affairs of India—three to 
form a quorum, and eitlior the Chancellor of the Exchequer 
or one of the Secretaries of State to be president; and by 
the same Act the right to recall the governor-general and to 
declare war arc vestfjd in the court of directors. In 1788, 
by shitute 28 Geo. III. c. 8, the commissioners appointed by 
the previous Act, called the “ Board of Control,” were em¬ 
powered to direct tiiat the exj)cnse of raising, transporting, 
and maintaining such troops as might be required for the 
security of the British territories in the East Indies, should 
be defrayed out of the temtorial revenues. The same Airt 
compelled the com-t of directors to lay annually before Par¬ 
liament an account of the revenues and disbursements of 
each presidency.’ 

‘ The Mysore, Maliratta, and Burmese wars brought vast 
accessions to the British dominions. In 1833, by statute 
3 & 4 Will. IV. c. 85, the possession of the British ten-itories 
in India (which had been continued from time to time by 
previous Acts) was confirmed to the company for a further 
period of twenty years; tlie board of commissioners for the 
affairs of India was remodelled, and the civil and military 
government vested in the governor-general and four council¬ 
lors. The appointment of the governor-general was vested 
in the court of dhectors subject to the royal approval, the 
right of the Imperial Parliament to legislate for India being 
expressly reserved by this statute.' 

‘ In 1853, by statute 16 and 17 Viet. c. 95, the possession of 
their tenitories in India was continued to the company until 
Parliament should otherwise provide for the same, and the 
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povernment of India remodelled in many particulars. The 
result of these and various other legislative provisions is, that 
while the government of British India is administered in 
England by two distinct depaiiments,—the East India Com¬ 
pany, as represented by the court of directors, and by the 
Crown as represented by the Board of Control,—the supreme 
local administration is vested in a governor-general and a 
council, now consisting of eleven members. Tlie seat of 
government is &t Calcutta; and it exercises a general autho¬ 
rity over the four subordinate goveriimeuts of Madras, Bom¬ 
bay, the north-west provinces and the straits, settlements, &c., 
and a direct control over all those districts of Britisli India 
wliich are not included within any of the four. The governor- 
general of India is appointed by the co\u*t of dirc(!tors of tlio 
East India Compaiiy, and may be recalled by them; but or¬ 
dinarily, since Lord Hastings’ time, holds office for five years. 

He is invested with supreme executive autliority, which may 
be exercised with or Avithout the concurrence of Iiis counciil/ 

‘ The council of India is now constituted as folloAVs:—Tlie 
governor-general, and four ordinary members, who must liave 
bcion civil or military servants of tlie company of ten years’ 
standing; there are also four legislative members, being 
civil servants of tlie company of ten years’ standing, but en¬ 
titled to vote in the Iraming of laws and regulations. Thero 
are also three ex-ojjicio members, namely, the cominandcr-in- 
cliief, the (Jiief justice, and one of the other judges of tho 
Supreme Court of Bengal.’^ 

Tliese are the several parts of the dominions of the Crowm [ HO ] 
of Great Britain, in which the municipal laws of England 
are not of force or authority, merely as the municipal laws 
of England. Most of them liave probably copied tlie spirit 
of their own law frofn this origin; but then it receives its 
obligation and authoritative force, from being the law of the 
country. 

We come now to consider the kingdom of England in par- [ 111 ] 
ticular, the direct and immediate subject of those laws, con- 


* The increased importance of our 
colonial possessions having rendered it 
necessary to make some further men* 
tion of tlieir government, than was 
considered sufficient by Sir William 
VOL. I. 


Blackstone, the above analysis has 
been introduced, for which the editor 
is chiefly indebted to Mr. Arthur 
Mills' valuable work on the Consti¬ 
tutions of our Dependencies. 

U 
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[ 112 ] 


Parishes. 


coming which we are to treat in the ensuing Conmientaries. 
And this corajirohcnds not only Wales and Berwick, of which 
enough has been already said, but also part of the sea. The 
main or liigh seas are part of the ro*dm of England, for 
thereon our courts of admiralty have jurisdiittion, as will bo 
shown herciiftor; but tlioy are not subject to the common 
law.'^ This main sea begins at the low-water mark. But 
b(*tw(*eii tlui high-water mark and tlu^ low-water mark, Avhere 
the sea ebbs and flows, the common Iuav and the admiralty 
divimm imperiumy and alternate jun’sdietion; one upon 
the wat(T, Avlion it is Ml sea; and the other upon land, when 
it is an ebb.^ 

Tlio territory of England is liable to two divisions: the one 
ecclesiasti(‘al, the otlicr civil. 

1. Tlu^ e(!cl('siastical division is, primarily, into two pro¬ 
vinces, those of‘ Cantorhnry and York. A province is the 
circuit of an archbishop's jurisdiction. Each proviiK^o con¬ 
tains divers dioceses, or sees of suffragan lashops; whereof 
Canterhmy includes twenty, and Yorlc six.^ Evfuy dio¬ 
cese is divided into archdeaconries, wheriiof tluTo ai’e sixty 
in all; each archdeaconry into.rural dcaiuu'ies, which arc the 
cir(!uit of the archdeacon’s and rural dean’s jnrisdkdion, of 
whom licreaft(T; and every dfiaiuuy is dividiMl into parishes.^' 

A parish is that circuit of ground which is committed to 
the charge of oikj jiai'son, or vicar, or other minister having 
cure of souls tliereiu, Tlieso districts are computed to ex¬ 
ceed ten thousiiud in number," How aiudfint the division 
of parishes is, may at present be difficult to asi^ertain; for it 
seems to bo agreed on all hands, that in the early ages of 
Clmstiiiuity in tliis island parislies were unknown, or at least 
signified the same that a diocese does now. There was then 

* Co. Litt. 260. c. 77. The province of York for- 

* Finch. L. 78. ‘ The extent of the mcrly contained four dioceses, hut 

right to the shore which of common by the same statute the two new 
right belongs to the Crown ii primn bishopricks of Manchester and Kipon 
facie limited landwards by the line of were formed, and made subject to the 
the medium high tide between tlie metropolitan jurisdiction of the Arch- 
spring and the neap. {Attomeih General bishop of York, The limits of the 
V. ClurnibfTHf 4 De Gcx. Mac. and Gor, * Ecclesiastical Courts, and their juris- 
206).’ diction in matters testamentary, ro- 

f ‘The province of Canterbury for- main unaltered, however. (10 & 11 
mcrly contained twcnty>one dioceses, Viet. c. 98, as. 3 & 4).’ 
hut the sees of Gloucester and Bristol ■ Co. Litt. 94. 

were united by statute 6 & 7 Will. IV. * C^omdeu’s Britannia. 
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no appropriation of ecclesiastical dues to any particular church; 
but every man was at liberty to coutribute his tithes to Avhat- 
ever priest or church ho pleased, provided only that he did 
it to some; or if he made no special aj)pointment or appro¬ 
priation thereof, they wore paid into the hands of the bishop, 
whoso duty it was to distribute them ainongf the and 

for other jnous purposes, according to liis own discretion.*^ 

Camden*' sa^'s, England wiis divided into parishes by Arch- 
bishoj^ llononus about the year 030. Sir Henry Hobart** 
lays it down, that parishes were tirst erected by the council 
of Latcran, which was held A.n. 1179. Eacli widely differing 
from the other, and both of them jau-liaps from the truth; 
wliicli will probably be found in the medium between the two 
extremes. For Seldcn has clearly shown,® that the clergy 
lived in common without any division of parishes, long after 
the time ineutioncd by Camden. And it appears from the 
Saxon laws, that parishes wore in being long before the date of 
that coimcil ofLatijraii, to which they are ascribed by Hobart. 

Wo find the distinction of parishes, nay even of mother- [ 113 ] 
churches, so early as in the laws of King Jildgar, about tlie 
year 970. Hefore that time the consecration of tithes was in 
general arbitrary; that is, oveiy man paid his own (us was 
before observed) to what chundi or parish he i)leased. Hut 
this being liable to b(! attended with either fraud, or at least 
capric*e, in the persons paying—and with either jealousies or 
mean compliances in such as were competitors for I'eceiving 
them—it was now ordered by the law of King Edgar^ that 
^^dentur omnes decimoe primarice ecchnim ad quam paroehia per- 
tinet"' However if any thane, or great lord, liad a chinch 
witliin his own demesnes, distinct from the mother-i*hurcli, in 
the nature of a private chapel; then, provided such clmrcli 
had a cemetery or consecrated place of burial bedonging to 
it, he might allot one tim'd of his tithes for the maintenance 
of the officiating minister: but if it had no cemetery, the 
thane must himself have maintained his chaplain by some 
other means; for in such case all Iiis tithes were ordained to 
be paid to primaricB^ecclemey or mother-church.® 

** Seld. of Tith. 9, 4; 2 Inet. 646; • Of tithes, c. 9. See Kemble’s • 

Ilob 2i)6. Suxons in England. 

*■ In his Britannia. ^ Seld. of Tith c. 1, 

^ llob.2‘.)6. ^ Seld. of Tith. C.2. LL.Cauute,c. U. 

II 2 
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This proves that the kingdom was then generally divided 
into parishes; wliieh division happened probably not all at 
once, but by degrees. For it seems pretty clear and certain, 
that the boundaries of parishes were originally ascertained by 
those of a manor or manors; since it very seldom happens 
that a manor extends itself over more parishes than one, 
tliough there are often many manors in one parish. The 
lords, as Christianity spread itself, began to build chm’ches 
upon their own demesnes, or wastes, to accommodate their 
tenants in one or two jwijoining lordships; and, in order to 
have divine service reguljirly performed therein, obliged all 
their tenants to appropriate their tithes to the maintenance 
of the one oHiciating minister, instead of leaving them at 
liberty to distribute them among the clergy of the diocese in 
general: and this tract of land, the tithes whereof were so 
[ 114 ] appropriat(id, formed a distinct parish, which will well enough 
acfiOTiut for the frequent intermixture of parishes om? with 
another. For if a lord had a parcel of land detached from 
the main of his estate, but not sufficient to form a parish of 
itself, it was natural for him to endow his newly-erected 
church with the tithes of those dLsjointod lands; especially 
if no church was thou built in any lordship adjoining to those 
outlyhig parcels. 


I'iXtrn-parochial 

places. 


Tims parislies were gradually formed, and parish churches 
endowed with the titlujs that arose within the circuit assigned. 
But some lands, cither because ‘ they belonged to ndigious 
hons(*s, or were the property of the Cro^vn,** or because? ’ they 
were in the hfftids of irreligious and careless owners, or were 
situate in forests and desert phures, or for other now unsearch¬ 
able reasons, were never united to any parish, and therefore 
continue to this day extra-paruihial; and thou- titlies are now 
by immemorial custom payable to the Crown instead of the 
bishop, in tnist and confidence that the sovereign will distri¬ 
bute tlum for the gene^ good of the church.* ‘And thus 
much for the ecclesiastical division of this kingdom, which 
division it is, however, to he observed, has for some pmposes 


^ Popul. Abst. 1831, V. i. p. xxii. drained, are by the statute 17 Geo. II. 

‘ 2 Inst. G 47; 2 Rep. 44; Cm. Eliz. c. 37, to bo assessed to all parochial 

.M2. Extra-parochial wastes and rates in the parish next adjoining such 

marsh lands, when improved and wastes or marsh lands. 
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been adopted as a civil division, particularly in the series of 
statutes flailed the Poor Laws,’ 

2. The civil division of the territory of England is into oviiuivisiun. 
counties, of those counties into hundreds, of those hundreds 
into tithings or towns. Which division, as it now stands, is 
said to owe its origin to King Alfred:^ who, to prevent tlie 
rapines and disorders wluch formerly prevailed in the realm, 
is reputed to have instituted tithings; so called from the 
Saxon, because ten freeholders with their families composed 
one. These all dwelt together, and were sureties or free 
pledges to the king for the good behaviour of each otlier; 
and if any offence was committed in their district, they were 
bound to have the offender forthcoming.*' And therefore 
ancdently no man was suffered to abide in England above 
forty days, unless he were enrolh'd in some tithing or decon- [ 115 ] 
may.* One of the principal inhabitants of the tithing was 
annually appointed to preside over the rest, b(3ing called the 
titliing-man, tlie headborougli (words which speak their own 
etymology), and in some counties the borsholdcr, or borough’s- 
ealder, being supposed the discreetest man in the borough, 
town, or tithing.™ 

Tithings, towns, or vills, arc of the samo signification in nthings, towns, 
law, and arc said to have had, ea(!h of them, originally a 
<*hurch and celebration of divine service, sacTuments, and 
biu’ials:" though that seems to be rather an ecclesiastical, 
than a civil distinction. The word town or vill is indeed, by 
the altt^ration of times and language, now become a generic 
teiTO, comprehending under it the several species of cities, 
boroughs, and common towns. A city is a tou# incorporated, ciucs. 
which is or has been the see of a bishop: and though the 
bishopric be dissolved, as at Westminster, yet still it remains ^ 
a city.® A b&rough is a town, either corporate or not, that norougbs. 


i But see UslUm, Mid. Ages, toI. ii. 
ch. 8; Kemble's Saxons in England. 

^ rict. 1, 47. This the laws of King 
Edward the Confessor, c. 20, very 
justly entitled, et mtixitmi 

curitatt^per quam omnea atatu JirmiBaimo 
mstinentur: qws lioc modo /icbaty quod 
sub decfnnfili Jidejuasione dehebant ease 
univeraiy* &c. 

* Mirr, c. 1, § 3. 

Finch, ii. 8. 


" 1 Inst. 115. 

° Co. Litt. 109. At the council, 
assembled in 1072, to settle the pre¬ 
cedence between the Archbishops of 
Canterbury and York, it was ordered 
that all bishop's secs should be trans¬ 
ferred from towns to cities. So that 
there was no necessary connexion be¬ 
tween a see and a city; and indeed 
places in which no episcopal juris¬ 
diction ever existed arc called cities in 
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Towns. 


llnmlets. 


[ IK! 

lIiiDdrcds. 


sends burgesses to pai'b'ament.^ Other towns there are, which 
are neither cities nor borouglis; some of wlii(?h liave the pri¬ 
vileges of markets and others not; but both are equally towns 
in law. To several of these towns there ai-o small appendages 
belongiug, called hamlets; which are taken notice of in the 
statute of Exeter,^ which makes frequent mention of entire 
vills, dcmi-vills, and hamlets. Entire vills Sir Henry Spel- 
man' conjectures to have consisted of ten freemen or frank¬ 
pledges, domi-vills of five, and hamlets of less than five. 
These little collections of houses are sometimes under the 
same mlministration as the town itself, sometimes governed 
by separate oflicers; in which last case they are, to some pur¬ 
poses in law, looked upon as distinct townslups. These towns, 
us was before hinted, contained originally each but one parish 
and one tithing; thougli many of them now, by tlio increase 
of inhabitants, are divided into several parishes and tithings; 
and, sometimes, where tluu'tj is but one parish there arc two 
or more vills or titliings. 

As ton families of fi'eoholders made up a town or tithing, 
so tcJi titliings ('ompos(»d a snpenor division, called a hundred, 
as consisting of ten times ten families. The hundred is go¬ 
verned by a high constable or bailiff*, and fomcrly there 
was regulai’ly held in it tlio hundred court for the trid of 
causes, though now fallen into disuse. In some of the more 
northern counties tliese hundreds are called wapentakes.® 

The subdivisions of hundreds into titliings seems to be 
more peculiarly the invention of Alfred } the institution of 
liniidreds themselves he ratlicr introduced than invented. 
For they see^ to have obtained in Ucnmai’kand wo find 
that in France a n^gulatiou of this sort wiis made about t^vo 
hundred years befovo; sot on foot by Clotbarins and Gliil- 
debeii, with a vieAV of ob’Iging each district to answer for 
the robberies committed in its own division. These tlivisions 
wen^, in that country, as well military as civil; and each 
contained a hundred freemen, who were subject to an officer 

Domesday. The restoration of tho ^ 14 Edw. 1. 
bishopric of Bipon did not elevate tliat ' Gloss. 274. See, as the latest an- 

town into a city, nor had the creation thority on this subject, Kemble’s 
of the bishopric of Manchester any Saxons in England, 
such effect. Manchester is a “city” ■ Seld. in Fortesc. c. 24. 
by order of the Queen in council. * See note, p. 101. 

p Litt. § 164. “ Seld. Tit. of Honour, 2, 3. 
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called the centenariiis; a number of which cmtemrii were 
themselves subject to a superior officer called the comit or 
cornea,'^ And indeed something like this institution of hun- 
di'cds may be traced back as far as tlie ancient Germans, 
from wliom were derived both the Franks who became 
masters of Gaul, and the Saxons who settled in England; 
for both the thing and the name, as a territorial assemblage 
of persons, fi’om whicli afterwards the territoiy itself might 
probably receif e its denomination, were well known to that 
warlike peo])le. “ Centeni ex singulis pagis sunt idque ipsum 
inter siws vocantur; et quod primo nunierus fuit^jam nomcn et 
Junior estr'''^ 

An indefinite number of these hundreds make up a Counuci. 
or sliire. Shii’o is a Saxon word signifying a division; but 
a county, comitatm, is })lainly derived from comes^ the count 
of the Franlvs; that is, the earl, or alderman (as the Saxons 
called him) of tlic sliii'o, to whom tlie government of it was [ 117 ] 
intrusted, J'his lie usually exercis(;d by liis dejmty, still 
call('d in Tjatiu vice-comes, and in English, the sheriff, shrieve, 
or sliire-reeve, signifying tlie officer of the shire; ui)on whom, 
by jirocoss of time, the civil administration of it is now totally 
devolved. In some counties there is an intermediate division, 
between the shire and the hundreds, us lathes in Kent, and 
ra2)e8 in Sussex, each of them (iontaining about three or four 
huntheds ajiiece. These had formerly their lathc-reeves and 
rape-reeves, acting in subordination to the shiie-rceve. Wliere 
a county is divided into three of these iutermtjdiate jimsdic- 
tions, they ai’e called trithiugs,* which were anciently governed 
by a trithing-reovc. These trithings stiU subsist in the largo 
county of York, where by an easy coimiption they are deno¬ 
minated ridings; the north, tlie cast, and the west riding. 

Tlie number of counties in England and Wal(?s have been 
different at different times: at present they are foi’ty in 
England, and twelves in Wales. 

Tlu'co of these counties, Chester, Durham, and Lancaster, aunUcs pamine. 
are called counties j)alatine. The twc) former are such by 
j)res(*ription, or immemorial custom; or, at least, as old as 
the Norman conquest the latter was created by King Ed¬ 
ward III. in favour of Henry Plantagenet, first Earl and then 


» Montesq Sp. L. 30, 17. 
* Tacit, de Mor. (lerm. 6. 


■ LL. Edw, c. 34. 

’ Seld. Tit. Honour, 2, 5, 8. 
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Duke of Lancaster ;* whose heiress being married to John of 
Gaunt the king’s son, the franchise was greatly enlarged and 
confirmed in parliament,* to honour John of Gaunt himself, 
whom, on the death of liis father-in-law, the king had also 
created Duke of Lancaster.** Counties palatine are so called 
a palatio; because the owners thereof (the Earl of Chester, 
the Bisho|) of Durham, and the Duke of Lancaster) had in 
those counties ywm regalia^ as fully as the king had it in his 
palace; regahm potestatem in emnSbm^ as Braeton expresses 
it,® They might pardon treasons, murders, and felonies; 
they appointed all judges and justices of the peace;'* all 
[ US ] ^vrits and indictments ran in their names, as in other counties 
in the king’s; and all offences were said to be done against 
tlieir peace, and not, as in other pla(?cs, emtra pacem domini 
regts."^ And indeed by the ancient law, in all peculiar juris¬ 
dictions, offences wei’e said to be done against his peace in 
whoso comd: tlujy were trhid: in a court-Ieet, contra pacem 
domini; in the court of a corporation, cmxtra pacem ballivorum; 
in the sheriff’s (?ourt or tom*ii, contra pacem vicecomitis,^ These 
palatine privilegf's (so similar to the regal independent juris¬ 
dictions usuq)ed by the gi’eat barons on the Continent, during 
the weak and infant state of the first feudal kingdoms in 
Europe)* were in all probability originally granted to the 
counties of Chester and Durham, because they bordered ui)on 
inimicul countries, Wales and Scotland: in order tliat the 
iiiliabitants, having justice administered ijt homo, might not 
be obliged to go out of tbe country, and leave it open to the 
enemy’s incursions; and that the owners, being encouraged 
by so large axl authority, might be tlie more watchful in its 
defence. And upon this account also there wer(5 fonnerly 
twt» other counties jjiilatiuo, Pembrokesliire and Itexhamslurt*; 
tlio latter now united wit\ Northumberland: but those wore 
abolished by parliament, the former in 27 Hen. VIII., tho 
latter in 14 Eliz. And in 27 Hen. VIII., likewise, th(^ powders 
before mentioned of ownei’s of counties palatine were abridged; 
the reason for their continuance in a manner ceasing: tliough 


• Cat. 25 Edw. III. p. 1, m. 18; Sand- 
ford's Gen. IlUt. 112; 4 Inst. 204. 

* Cart. :iG Kdw. Ill. n. 9. 

** Pat. 51 Kdw. 111. in. 33; Plowd. 
21*1; 7 Ryin. 138. 


L. 3, c. 8, § 4. 

Jewumi V. Dysoti, 9 M. & W, 540. 
4 Inst. 204. 

Sold, in llciig. Magn. c. 2. 
Robertson, Ch. V. i. VtO, 
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all ^vrits were still witnessed in their names, and all forfeitures 
for treason by the common law accrued to them.*' 

Of these three, the county of Durham remained longest in Durham, 
the hands of a subject. * It belonged to the Bishop of Durham 
for the time being, till it was vested in the Crown by the stat- 
6 & 7 Will. IV. c. 9. By this statute the palatine Jurisdic- 
• tion and all forfeitures and jura regalia were transferred to 
the then king, liis heirs and successors, but witliout prejudice 
to the jurisdictidh of the courts of the county palatine, except 
tliat of the county court, which is abolished by the Act.’ 

The earldom of Chester, as Camden testifies, was united to Chester, 
the Crown by Henry III., and has ever since ‘ been one of the 
titles borne by the eldest son of the sovereign. By stat. 10 
Geo. IV. and 1 Will. IV., c, 70, the jurisdiction of the Courts 
of Westminster is extended to this county palatine, and the 
jurisdiction of the palatine coTirts abolished. Justice is con¬ 
sequently now administered in the county of Clxester, as in 
any other coimty of England.’ 

The county jxalatine, or ducliy, of liuncaster, Avas the pro- Lancaster, 
perty of Henry Bolingbroke, the son of John of Gaunt, at 
the time wlien he wrested the Crown from King Richard II., 
and assumed the title of King H<mry IV. But lie was too 
pnident to suffer this to be united to the Crown; h'st, if he [ 119 ] 
lost one, Jie should lose the other also. For, as riowden* 
and Sir Edward Coke^ observe, “he know he had the 
duchy of Lancaster by sure and indefeasible title, but that his 
title to the Crown was not so assured: for that after the 
decrease of Richard IL, the right of the crown was in the heir 
of Lionel Duke of Clarence, eecmd son of EdAvard HI.; Jolm 
of Gaunt, father to this Henry IV., being but the fourth son.” 

And therefore he procured an Act of Parliament, in the first 
year of his reign, ordaining that tlie <iuchy of Lancaster, and 
all other his hereditary estates, with all their royalties and 
franchises, should remain to him and his heirs for ever; and 
should remain, descend, be administered, and governed, in 
like manner as if he never had attained the regal dignity; 
and thus they descended to his son and grandson, Heniy V. 
and Henry VL, many new territories and privileges being 
aimexcd to the duchy by the former.*' Henry VI. being at- 

^ 4 Inst. 205. ' 215. J 4 Inst. 205. 

^ Carl. 2 Hcii. V. n. 30; 0 Hen. V. n. 15, 
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tainted in 1 Edw. IV., this duchy was declared in parliament 
to have become forfeited to the Crown,^ and at the same time 
an Asst was made to incorporate the duchy of Lancaster, to 
continue the county palatine (which might otlierwiso have 
determined by the attainder®) and to make the same parcel 
of the duchy: and, farther, to vest the whole in King Edward 
IV. and his heirs, kings of Mtgland^ for ever; but under a- 
separate guiding and governance from the other inheritances 
of the Crown. And in 1 Hen. VII. another Act was made, to 
resume such part of the ducliy lands as had been dismembered 
from it in the reign of Edward IV., and to vest the inheritance 
of the whole in the king and his heirs for ever, as amply and 
largely, and in like manner, form and condition, separate from 
the Crown of England and possession of the same, as the tlxree 
Henries and Eebvard IV.,oranyof them,had and held the same." 

* The palatine (iourts of Duiliam and Lancaster exorcise in 
personal actions a conciu’rent jurisdiction witli tlie Comets at 
Westminster. If, however, a real u(?tion be brought in tho 
Courts at Westminster, to recover lauds in either county, 
the defendant may plead to the jurisdiction. By several 
statutes, jmrticularly tho Common Law Procediuc Attts of 
1852 and 1804, the procedure in the palatine courts in per¬ 
sonal actions and ejectment, has been assimilated to that of the 
Superior Couj’ts at Westminster.’ • 

inheritance of the Crown. And indeed 
it seems to have been understood very 
early after the statute of Henry VII., 
that the duchy of Lancaster was by no 
means thereby made a separate in> 
hcritance from the rest of the royal 
patrimony; since it descended with 
the Crown to the half-blood in the 
instances of Queen Mary and i^ucen 
Elizabeth; which it could nut have 
done, as the estate of a mere duke of 
I^ancastcr, in the * then’ common course 
of legal descent which was altered 
in IS.'to’). Tho better opinion, there¬ 
fore, seems to be that of those judges, 
who held (Bluwd. 221), that notwith¬ 
standing the statute of Henry VII. 
(which was only an act of resump¬ 
tion) the duchy still remained as 
established by the Act of Edward IV.; 
separate from the other possessions of 
the Crown in order and government, 
but united in point of inheritance. 


* 1 Ventr. 155. 

1 Ventr. 157. 

° Some have entertained an opinion 
(Plowd. 220, 1, 2; Lamb. Archekm^ 
233; 4 Inst. 206), that by this Act the 
right of the duchy vested only in tho 
natvraly and not in the political person 
of King Henry VII., as formerly in 
that of Henry IV., and was de¬ 
scendible to his natural heir', inde¬ 
pendent of the succession to the Crown. 
And if this notion were well founded, 
it might have become a very curious 
question at tlie time of the Revolution 
in 1688, in whom the right of the 
duchy remained after King James’s 
abdication, and previous to tho attain¬ 
der of the protended Prince of Wales. 
But it is observable, that in the same 
Act, the duchy of Cornwall is also 
vested in King Henry VII. and hU 
heirs; which could never be intended 
in any event to be separated from the 



TO THE LAWS OP ENGLAND. 


107 


The Isle of Ely was not a county palatine, though some-ThaisieofEiy. 
tiincs erroneously called so, but only a royal franchise: the [ 1^0 ] 
bisliop having by grant of King Henry the First, jura regalia 
within the Isle of Ely; whereby he formerly exercised a juris¬ 
diction over all causes, as well criminal as civil.® ‘ This juris¬ 
diction was, by stat. G 7 Will. IV. c. 87, vested in the 
Crown.’ 

There are also counties corporate: which are certain cities counties 
and towns, some f^ith more, some witli less territory annexed 
to them; to which out of special grace and favour the kings 
of England have granted the privilege to be counties of tliom- 
sclvcs, and not to bo comprised in any other county; but to 
bo governed by tlicir own sheriffs^ and other magistrates, so 
that no officers of the county at large have any power to in- 
tcrin(?ddle therein.'* Such are London, York, Bristol, Norwich, 

Coventry, and many others, 

^ For certain pur[)oses connected with the administration of 
justice, England and Wuh^s have also been divided into dis¬ 
tricts, some of wliich comjn-ise several counties or paits of 
counties, >vliilo others consist of a part of a county only. 

Thus for the trial and punishment of many offences whicli 
are within the jurisdiction of the justices of the peace, counties 
have, as wo sball see afterwards, been formed into divisions for 
holding petty and quarter sessions. Besides the court of bank¬ 
ruptcy in London, whicli has jiudsdiction in all banki-uptcies 
occuiTing in a largo area arofind the metroi)olis, there are 
seven district courts of banlamptey, imt established by stat. 1 
& 2 Will. IV. c. 5G, and each of whicli has jm*isdiction within 
a ceitaiii district assigned to it.' So England and Wales 
(exclusive of London) have been divided info sixty districts? 
in Avhich county courts are now held once a month.** The 
limits of these districts are generally assigned by order of the 
Queen in council, but they exist and are recognized only for 
tlie particular purpose for which tlicy are created.’ And thus 
much of the countries subject to the law^s of England. 

° 4 Tnfit. 220. warrant. Sco stat. 11 & 12 Vic. c. 42 

p Sco 5 & 6 Will. IV. c. 76, s. 61. and 43. 

** Power is now given, however, to ' 5 & 6 Vic. c. 122. Order in Coun- 
executc criminal process within such cil, London Gazette, 4th Nov. 1842. 
liberties by means of backed warrants, ■ 9 & 10 Vic. c. 9.5, s. 2. Order in 
or, in coses of fresh pursuit, without Council, Gazette, 10th March, 1847. 
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THE LAWS OF ENGLAND. 


BOOK THE FIRST. 

OF THE IIIGHTS OF PEESONS. 


CHAPTER 1. 

OF THE ABSOLUTE RTGIITS OF INDIVIDUALS. 

The objects of tlic laws of England arc so very numei*ous and 
cxt(nisivc, that in ord(jr to consider them with any tohn'able 
(*iis(5 and perspicuity, it will be necessary to distribute th^jm 
luethodically, under proper and distinct lieads; avoiding as 
inu(*h as possible divisions too large and comprehensive on 
the one hand, and too trifling and minute on the other; both 
of which are equally productive of confusion. 

Now, as municipal law is a rule of civil conduct, com- i i 
mandliig what is right, and prohibiting wJiat is wrong; or as 
Cicero,'' an<l after him our Bracton,** have expressed it, ametio 
juata, jubem hemata et prohibena emtraria ; it follows, that the 
ju’imary and principal objects of the law are rights and 
WRONGS, In the prosecution therefore of these Commentaries, 

I shall follow this very simple and obvious division; and 
shall in the first place consider the righta that are commanded, 


• 11 Philipp. 12. 


" L. l, c. S. 


110 


OP THE ABSOLUTE RIGHTS OF INDIVIDUALS. 


Rights; respect 

1. pcrsuiis, or 

2. tilings. 


Wrongs ftTo 

1 , prlvtttc or 

2 . public. 


1. Rights of 
persons. 


[ 123 ] 


and secondly the wrongs that are forbidden by the laws of 
England. 

Eights are, however, liable to another subdivision; being 
either, first, tliose which concern and, are annexed to the 
persons of men, and arc then called jura personarum, or tho 
rights of persons; or they arc, secondly, such as a man may 
acquire over external objects or things unconnected with his 
person, which are styled jura rmim^ or the rights of things. 
Wrongs also are divisible into, first, priv&te wrongs, which, 
Ixung an infringement merely of j^articular rights, concern 
individuals merely, and are called civil injuries; and secondly, 
public tvrongs, which being a broatdi of general and public 
rights, affect tlic whole <;ommunity, and are called crimes and 
misdemeanors. 

The object of the laws of England falling into this fourfold 
division, the present Commentaries will therefore consist of 
the four following ]>arts:—1, The rights of persons; with the 
means wliendjy such rights may be eitlier acquired or lost. 
2. The rights of thmgs; with tho means also of acqiih’ing 
and losing them. Private wrongs, or civil iiijimes; with 
tho moans of rethx'ssing them, by law. 4. Public torangs, or 
crim(‘s and misdemeanors; with the means of prevention and 
punishm(?nt. 

AV(s are now, first, to consider the rights of persofns; with 
th(^ means of acquiring and losing them. 

Now tlie rights of ])ersons that are commanded to be ob¬ 
served by the municipal law arc of two sorts: firet, such as 
aris due from cviuy citizen, whi(*Ji are usually called civil 
duties; aud, secoucUy, such as belong to him, which is the 
more popular acctqitatioii of rights or jura. Both may indeed 
be comprised in this latter division; for, as all social duties 
are of relative natm'o, at the same time that tliey are due 
from one man, or set of men, tliey must also he due to another. 
But I aj)])reliend it will l>e more clear and easy, to consider 
many of them as duties required from, rather tlian as rights 
belonging to, particular persons. Thus, for instance, allegi¬ 
ance is usually, and therefore most easily, considered as the 
duty of the people, and protection as the duty of the magis¬ 
trate, and yet they are, reciprocally, the rights as well 
as duti(3S of each other. Allegiance is the right of the magis¬ 
trate, and protection the right of the people. 
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Persons also are divided by the law into either natural per¬ 
sons or artificial. Natural persons are such as the God of 
nature formed us; artificial are such as are created and 
devised by human laws for the j)m‘pos('S of S(Kdoty and 
government, wliich are called corporations or bodies politic. 

Tii(! rights of persons considered in their natural capacities Rights of porsona, 
are also of two sorts, absolute and relative. Absolute, which ^ 
are sikjIi as appertain and belong to particular men, mendy 
as individuals or single persons: relative, which are incident 
to them as mmubers of sociidy, and standing in various rela¬ 
tions to cacli other. The first, that is, absolute rights, will 
be the subject of the present cliapter. 

By the absolute rights of individuals, we mean those which Abwiute rights, 
are so in tlich i)rimary and strictest sense; such as would 
belong to their persons merely in a state of nature, and whicjh 
every man is entitled to efljoy, whether out of society or in it. 

But with rt‘gard to the absolute duties, which man is bound 
to ptirform, consid(.‘r(jd as a nuTt^ individual, it is not to 
be ('xpticftvl that any human municipal law sliould at all ex- [ 124 J 
plain or enforce them; for the- end and intent of such laws 
b(iing only to njgulate the beliaviom* of mankind, as they 
are members of soci(‘ty, and stand in various relations to ('acli 
other, they have consequently no concern with any other hut 
social or relative duti(*s. Let a man, tlKU’cforo, bo cv(;r so ' 
abaudoned in his principles, or vudous in his practice, juo- 
vidod ]\n koc'ps his ^vickedness to liimsidf, and docs not oifend 
against the rules of public decency, he is out of the reach of 
human laws. But if h<5 makes his vices inihlic, though they 
be such as seem principally to affect himsedf (as dmnkennoss, 
or the like), they then become, by the bad example they sot, 
of pernicious effects to society; and therefore it is then the 
business of human laws to correset them. Hero the <urcum- 
stance of public^ation is what alters the nature of the case. 

Pvilic sobriety is a relative duty, and therefore enjoined by 
our laws; private sobriety is an absolute duty, which, whether 
it be performed or not, human tribunals can never kn^w; and 
therefore they can never enforce it by any civil samdion. 

But w'itli respect io rights, the case is different. Jlumaii laws 
define and enforce as well those rights which belong to a man 
considered as an individual, as well as those wliich belong to 
him considered as related to others. 



112 


OP THE ABSOLUTE RIOHTS OP INDIVIDUALS. 


For the principal aim of society is to protect individuals in 
the enjoyment of those absolute rights, which were vested in 
them by the immutable laws of nature; but which could not 
be preserved in pca(^e without the mutual assistance and in¬ 
tercourse which is gained by the institution of friendly and 
social communities. Hence it follows, that the first and 
primary end of human laws is to maintain and regulate these- 
abnolute rights of individuals. Sucli rights as are social and 
relative result from, and are j)osterior to, ihe formation of 
staters and societies: so that to maintain and regulate these, 
is cl(;arly a subscupient (consideration. And therefore the 
principal view of human law is, or ought always to bo, to ex¬ 
plain, protect, and enforce such rights as are absolute, wlucli 
[ 12'^ ] in therasidves are few and simple; and then siuch rights as 
are relative, which, arising from a varmty of connexions, will 
bo far more numertuis and more tjomplicated. Th(?se >vill 
take up a greater space in any code of laws, and hence may 
appear to be more attended to, though in reality they are hot, 
than tlie rights of tlie former kind. Let us thcjrcjfore proceed 
to examine how fixr all laws ought, and how far the laws of 
England actually do, take notice of these absolute rights, and 
provide for their lasting security. 

The absolute rights of man, considcired as a free agcnit, 
endowed with discernment to know good fi*om evil, and with 
power of choosing those measures which appear to him to be 
most desirable, are usually summed up in one general appel¬ 
lation, and deuominat(id the natural liberty of mankind. This 
natural liberty consists propcirly in a power of acting as one 
thinks fit, without any restraint or control, unless by the law 
of nature; being a right inlierent in us by bii’th, and one of the 
gifts of God to man at lus creation, when ho endued him with 
the facidty of free-will. But every man, when he outers into 
society, gives up a part of his natural liberty as the prkie of 
so valuable a pupcdiase; and in consideration of receiving the 
advantiiges of mutual commerce, obliges himself to conform 
to thosg laws wliicli the community has thought proper to 
establish. And this species of legal obedience and conformity 
is infinitely more desirable than that wild and savage liberty 
which is sacrificed to obtain it. For no man that considers a 
moment would wish to retain the absolute and uncontrolled 
power of doing whatever he pleases: the consequence of which 
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is, that eveiif other man would also have the same power; 
and then there would be no security to individuals in any of 
the enjoyments of life. Political, tlferefore, or civil liberty, ponticai or 
which is that of a member of society, is no other than natural “***^y' 
liberty so far restrained by human laws (and no farther) as is 
necessary and expedient for the general advantage of the • 

•public.® Hence we may collect that the law, which restrains [ 126 ] 
a man from doing mischief to his fellow-citizens, though 
it diminishes thfl natural, increases the civil liberty of man¬ 
kind ; blit that every wanton and causeless restraint of tlie 
will of the subject, whether practised by a monarch, a nobi¬ 
lity, or a popular assembly, is a degree of tyranny: nay, that 
even laws themselves, whether made with or without our 
consent, if they regulate and constrain our conduct in matters 
of mere indifference, without any good end in view, are r(*gu- 
latioiis destructive of liberty: whereas, if any public advan¬ 
tage can arise from observing such prcceiits, the control oP 
oiu* private inclinations, in one or two particular points, will 
conduce to preserve our general freedom in others of more 
importance; by supporting that state hf society, which nloiio 
can secure our indepcndeiuie. Thus the statute of King 
Edward IV.,^ which forbad the fine gentlemen of those times 
(under the degree of a lord) to wear pikes upon their shoes or 
boots of more than two inches in length, was a law that 
savoured of oppression; because, however ridiculous the 
fashion then in use might appear, the restraining it by 
pecuniaiy penalties could serve no purpose of common utility. 

But the statute of King Cliarles II.,® which prescribed a thing 
seemingly jis indifferent (a dress for the dciad, who were all 
ordered to be buried in woollen), was a law (in the circum¬ 
stances) consistent with public liberty; for it eucouragt'd 
the then staple trade of the country, on which in great 
measure depends the universal good of the nation. So that 
laws, when prudently framed, ore by no tneans subversive 
but rather introductive of liberty; for (as Locke has well 
observed)^ where there is no law there is no freedom. But 
then, on the other hand, that constitution or frame of govern- 


^ JFncvlta» quod cuitpie facere * 30 Cftr. IT. st. 1, c. 3, repealed] by 
nhi quid vi aut jure prohUteiur. 54 Goo. III. c, 108. 

Inst. i. 3, 1. ^ Oil Gov. 2, § 57. 

3 Edw. !V. 0. 5. 
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of uur Liberties. 


ment, that systom of laws is alone calculated to igaintain civil 
liberty, which leaves the subject entire master of his own 
conduct, except in those points wlierein the public good 
requires some direction or restraint. 

The idea and j>ractice of this political or civil liberty 
flourish ill their highest vigour in these kingdoms, where it 
fulls little shoi*t of perfection, and can only bo lost or de-. 
stroyfid by the lolly or demerits of its owner: the hsgislature, 
and of course the laws of England, Ixdng peculiarly adapted 
to the }»resorvation of this inestimable blessing even in the 
meanest sul)j(»ct. Voiy differently from the modem consti¬ 
tutions of other states on the continent of Em'ope, and from 
the genius of the imperial law; which in gimeral are cahm- 
hited to vest an arbitrary and despotic power of contnilling 
the u(!tions of the subject, in the prince, or in a few gi’andc^cs. 
And this sjurit of lilierty is so deeply im|danted in our con- 
•stitulion, and rootiid ^veii in our very soil, that a slavi', the 
moment he lands in England,* or even puts his foot on board 
a llritish man-of-war on tlm high scnis,’*') falls under the jiro- 
tection of the laws, and becomes a free! man.* 

The absolute rights of eveiy Englishman (which, taken in 
a politu*al and (‘xttmsive s(ms(^, are usually railed tludr liber¬ 
ties), as tluy ar(5 founded on jiature and reason, so they are 
coeval with our fomiof government; though sii])j(*ct at times 
to fluctuate and change: their establishment (excedlont as it 
is) being still Imman. At some times we have S(?en them 
de])rc8sed by overl)earing and tyrannical princes; at otluu’s 
so luxuriant as even to tend to anarchy, a aawsc states than 
tyranny itself, as any govornincnt is better than none at all. 
But the vigf)ur of our free constitution has always d(»livcrcd 
the nation from these embarrassments: and, as soon an the 
convulsions oonsciiaeiit on the struggle have been over, tlu^ 
balance of our r^hts and liberties lias setthnl to its juoper 
level; and their fimdameiital artich^s have been from time to 
time asserted in parlianuiiit, as often as they wore thought to 
bo in danger. 

First, by the Great Charter of Tjiberties, which was ob¬ 
tained, sword in hand, from King John, and afteiwanls, with 


* Case of the negro Sitmernfff xx. ^ Jfbrbes v. Cochrane^ 2 B & C. 448. 
Tr. 79. ' Salk. CGC. See ch. 14. 
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some alterations, ronfinned in parliament by King Ilonr}" the 
Third, his son. Wliich cliarter contained A^ery few new grants; 
but, as Sir Edward Coke^ observes, was for the most part 
d(;claratory of the princijial grounds of the fundamental law^s 
of England. Afterwards by tlie statute called cmfirmatm car- 
tarxim^ Avherebv the Groat Charter is directed to l)e alloAved 
as the common law; all judgments contrary to it are declared 
void ; copies of it are ordered to be sent to all cathedral 
churches, and r§ad twice a-yoar to the })eople; and sentence 
of excommunication is directed to be as constantly denounced 
against all those that by word, d<>ed, or counsel, act contrary 
thereto, or in any degree inli'ingc it. Next, by a multitude' 
of subsequent corroborating statutes (Sir Edwai’d Coke, I 
think, reckons thirty-two *), from the fii’st Edward to Hc'iiry 
the Foui’th. TIk'u, after a long interval, by the' Petitimi of 
Right; which was a parliamentaiy declaration of the liberties 
of the poophi, assented to by King CJiaih^s the First in tln^ 
b('ginning of liis reign. Wiich was (dosely followed by the 
still more am])lc concessions made by that unhappy priilhc! to 
his purlianumt, before th(i fatal mpturo l)etw(!en them; and 
by the many salutary laws, [)arlicularly tlui Hahean Corpus Act, 
passed under Charles tin' Second. 'Fo tln.'sc^ siu'cc'cdcd the 
Bill of Rights, or d(j<daration delivered by the lords and com¬ 
mons to the Prince and Princi'ss of Orange, 13th Fihnuuy 
IfiSS; and afterwards enacted in parliament when tiny 
be(*ame king aiid queen: wlucli declaration concludes in 
thes(i remarkable words: “And they do claim, demand, and 
insist upon, all and singidar tlie premises, as tln'ii’ iindonbt<'d 
rights and libeidios,” And the Act of JWliament itself*" r('cog- 
nizes “ulTand singular the rights and lilxu*ties asscuted and 
claimed in th(i said dechmition to be the tnie, ancnmtpand 
indubitable rights of the poophi of this kingdom.” Jjastly, 
these liberties wore agah\ asserted at the comnnuu'ement of 
the last ('cntury, in the of SettUmmt,^ Vf\ii)riAyy the Crown 
was limited to Her present Majesty’s illustrious house: and 
some lUiW provisions Avero added, at the same fortunate 
n'ra, for better securing our religion, laws, and libertieH; 
which tlio statute declaies to be “the bii’thi’ight of the ])cop]o 


i 2 Inst, proom. ^ 2."i Edw. 1. 

■“ I W. & M. 8t. 2, c. 2. 


‘ 2 Inst, proem. 
12 k IS Will. 111. c. 2. 
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of England,” according to the ancient doctrine of tlie com¬ 
mon la\v.® 

[ 129 ] Tints much for the declaration of our rights and liberties. 

The rights themselves, thus defined bjr those several statutes, 
consist in a number of private immunities; which will ai)pear, 
from what has been premised, to be indeed no other, than 
either that residuum of natural liberty, which is not required 
by the laws of society to be sacrificed to public convenience; 
or else those civil privileges, which society has engaged to 
provide, in lieu of the natural liberties so given up by indivi¬ 
duals. Tliese therefore were fonnerly, either by inheritance 
or purchase, the rights of all mankind; but, in most other 
countries of the world being now more or less debased and 
destroyed, they at present may be said to remain, in a pecu¬ 
liar and cmphati(*al inamier, the rights of the people of 
England. And these may be reduced to three principal or 
juiimuy articles; the light of personal security, the right of 
personal liberty, and the right of private property : because, 
as tircro is no other known metluMl of compulsion, or of 
abridging man’s natural fi^e-^vill, but by an infringement or 
diminution of one or other of tlu'sc imj)ortant rights, the pre¬ 
servation of these, inviolate, may justly be said to include the 
preservation of our civil immunities in their largest and most 
extensive sense. 

I, Rifiiitof T. The right of personal security consists in a person’s legal 

pcrsuiiul Hccurityi •• i-* i* i i* i i 

and uninterrupted enjoyment oi Ins me, his limbs, lus bociy, 
liis health, and liis reputation. 

1. Life. 1, Life is the immediate gift of God, a right iiflieront by 

natulfe in every individual; and it begins in contemj^lation of 
law as soon as an infant is able to stir in th^ mother's womb. 
For if a woman is quick with child, and by a potion or other¬ 
wise, kills it in her womb; or, if any one beat Jier, whereby 
the child dies in her body, and she is delivered of a dead 
child; this, though not murder, was by the ancient law 
homicide or manslaughter‘ and now, by statute, trying to 


® Plowd. 55. 

I* »it aliquin qui mvlierem prtig^ 
nnntem percusmerit^ v6l ei venenum 
tierUf pf^t fecerit abortivum: ti 


puerperium Jam formatum vel ammatum 
fuerit, et maxime ai fuerit animatum^ 
fticit homicidhim*' Bracton, I. 3, tr. 2, 
c. 4. 
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procure abortion is a felony punishable with transportation 
for life.’*^ 

An infant in ventre sa rnerey or in the mother’s womb, is 
supposed in law to be born for many purposes. It is capable 
of having a legacy, or a surrender of a copyhold estate made 
to it. It may have a guanlian assigned to it;' and it is 
(Uiabled to have an estate limited to its use, and to taho 
afterwards by ^uch limitation, as if it were tlieu actually 
born.* And in this jioiut tlie civil law agrees with ours.* 

2. A man’s limbs (by wliicli for the present w(} only under -2 
stand those members which may be useful to him m tight, 
and the loss of which alone amounts to mayhem by the 
common law) are also the gift of the wise Creator, to enable 
liim to protect himself from external injuri(»s in a state of 
natm’o. To tliese therefore he has a natural, inherent right; 
and they cannot be wantoidy destrciyed or disabled witlioiit a 
nianifr'st broacli of civil libeity. 

Both tiio life and limbs of a man are of sucli liigh value, 
in the estimation of the law of Jhigland, that it 2 )ardons ev(.‘n 
ho!ui(iide if committed se defendendo, or in ord(‘r to preserve 
them. For whatever is done by a man, to saves (uther life or 
inomlxir, is looked upon as done upon the liigliest necessity 
and coinpulsioii, 1'hen^fore if a man through fear of death 
or mayhem is prevaihul upon to execute a deed, or do any 
other legal act; thesi‘, though accompanied with all other the 
recpiisito solemnities, may be aftor^vards avoided, if f(»rced 
upon liim by a weU-gi’ound(Hl apprehension of losing his life, 
or ev(m his limbs, in case of his non-compliance.'* And the 
same is also a sulKchiut excuse for tlie commission of many 
misdemeanors, as will appear in the fourth book of J;heso 
Coiumentiiries. The <!onstraint a man is uud(!r in these cir¬ 
cumstances is (^(^d in law duress^ from the Latin durities, of 
wliich there are two sorts; duress of im])risoument, wluire a 
man actually loses his libcirty, of whhdi we shall presently 
speak; and duressor minas, where the hardship is oidy 
threatened and impending, which is that avo ju'C now dis- 


7 Will, IV. and 1 Viet, c. 85; 9 & ' uteromnif in toto pome jure 

10 Viet. c. 24, B. 1; 16 & 17 Viet. c. 99, civiU inteWpuntur in rerum mtura ewe, 
s. 3. cum de eorum commodo agatur, Ff. 1, 

' Slut. 12 Car. II. c, 24. 5,26. 

> Stat. 10 & 11 ^11. lU. c. 16. ** 2 lust. 483. 
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coiirsine; of. Duress per minas is either for fear of loss of 
life, or else for fear of mayhem, or loss of limb. And this 
fear must b(s upon sufficient reason; ww,” as Bracton ex¬ 
presses it, ^^suspicio cujmlibet vani et m^ticulosiJiominiSy sedtalis 
qui possit cadere in virum constantern ; talis mint dehet esse metns^ 
qui in se emtinmt vitoe perieulunif ant corporis crv/ciatumr'’ A 
f(.‘ar of battery, or being beaten, though never so well 
grounded, is no duress; neither is the fear,.of having one’s 
house burned, or one’s goods taken away and destroyed; 
because in these cases, should the threat bo performed, a man 
may have satisfaction by recovering equivalent damages:"' 
but no suitable atonement can be nnide for the loss of life or 
limb. And the indulgence shown to a man under this, the 
princi])al, sort of dunjss, the fear of losing his life or limbs, 
agrees also with that maxim of the civil law; icpioscitur ei qui 
sanguinem suum qualiter qualiter redemptumvoluit,^ 

The law not only regards life and iiKuuber, and protects 
every man in the enjoyment of them, but also furnishes him 
with everything necessary for tludr support. For then) is no 
man so indigent or wretched, but he may demand a supply 
sufficient for all the necessaries of life from the more opulent 
part of the community, by moans of the several statute's 
enacted for the relief of the poor, of wliich in their jiroper 
phures. A luimane provision; yet, though dictated by the 
principles of socit'ty, discountenanced by the Tloman laws- 
For the edicts of the Emperor Constantine conmiamb'iig the 
public to maintain the children of those who were unable to 
provide for them, in order to prevent the murder and exposm'o 
of infants, art institution founded on the same princijilo as 
our foundling hospitals, though comprised in the Theodosian 
coflc,’' were rejected in Justinian’s collection. 

Those rights, of life and member, can ol% be determined 
by the death of the person; wliich was formerly accounted to 
be either a civil or natural death. The civil death com- 
mencetl, if any man was banished or abjured the realin^' bv 
the process of the common law, or entered into religion; that 
is, w^ent into a momistery, and became there a monk pro- 

' n. 2, c. 5. * 2 Inst. 48.'^. of Parliament, attainted of treason or 

' Ff. 48, 21, 1. y L, II, t. 27. felony, and saving his life is banished 

* Oo: Litt. 133. If a man is, by Act for ever, this is a civil death. 
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fessed: in which cases ho was absolutely dead.in law, and his 
next heir should liave liis estate. For such banished man 
Avas entirely cut off from society; and such a monk, upon his 
profession, renounced solemnly all secular concenis: aiul 
besides, as the ]>opish clergy claimed an exemi)tion from the 
duti<*s of civil life and the commands of tJie temporal magis- 
state, the genius of the Englisli laws would not suffer those 
persons to enjoy the benelits of society, who secluded them¬ 
selves from it, and refused to submit to its n^gulntions.* A 
monk Avas therefore accounted civUitcr viortuu9y and Avhen lie 
(»nt(U'ed into religion miglit, like other dying men, make Jiis 
testament and executoi’s; or, if lie made non(», the ordinary 
miglit grant administration to liis next of kin, as if he wen' 
actually dead inti'shite. And such ex(‘cutors and adminis¬ 
trators had the same poAver, iind might bring the same actions 
for d(‘bts, tine to the ndigious, and avcto liable- to the same 
actions for those due from him, as if he Avere naturally 
deceast'd.** Nay, so far has this princi]»le betm carried, that 
Avhen OIK! was bound in a bond to an abbot and his succt'ssors, 
and afterwards made his executors, and jiroft'sstsl liimsclf a 
monk of the same abbey, and in process of timt' Avas himstilf 
made abbot then'of; ]u*r(‘ the law gaA o him, inth(!ca])acity of 
abbot, an action of deld against his own (!X('cutors to recover 
lht> niont!y dne.'^ In short, a monk or religious was so effec¬ 
tually dt'ad ill luAV, that a h'asc nnuh! (*A^en to a third j)erson, 
iluring till! life (geiujrally) of oni! avIio afteiAvards became a 
monk, determined l^sucli his eiitiy into religion: for which 
reason It'asi's, and other coiiA'eyaiiees for life, wi'ro usually 
made to have and to hold for the term of onii’s natural life/' 
Jhii, oven in the times of poj>ery, the law of England took no 
eognizariee of profession in any foreign countiy, beeaiise the 
fai't could not ke tried in onr courts ;® and tlierefore, since 
the R(!formuti()ii, this disability is held to bo abolished as is 
also the disahility of banishment, consequent upon abjuration, 
by statute 21 Jac. 1. c. 28. 

^riiis natural life, being, as was before observed, the imine- 


[ ] 


'' This was also a rule in the fcmlal 
law, 1. 2, t. 21, de«iU esHt* miUm getvliy 
qui ftictuH est miles Chribiiy nvc hene- 
ficium pertinet ud emu tpd non d^iel 
gv.rere offichitn. 


'• Lift. § 200. 

*■ Co. nitt. 1.13. 

*' 21{ei». 48; Co. Lift. 132. 
*■ Co. Litt. 132. 

' I Salk. 102. 
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diate donation of the great Creator, cannot legally be disposed 
of or destroyed by any individual, neither by the person him¬ 
self, nor by any other of his fellow-creatures, merely upon 
their own authority. Yet nevertheless it may, by the divine 
permission, be frequently forfeited for the breach of those 
laws of society, which arc enforced by the sanction of capital 
punishments. Whenever the comtitutim of a state vests in 
any man, or body of men, a power of destroying at pleasure, 
without the direction of laws, the lives or Aembers of the 
subjects, such constitution is in the highest degree tyrannical: 
and whenever any laws direct such destruction for light and 
trivial causes, such laws are likewise tyrannical, though in an 
inferior dtigree: because here the subject is aware of the 
danger he is exposed to, and may by jmident caution provide 
against it. The law of England now very seldom inflicts any 
punishment extending to life, unless uj)oii the highest ne¬ 
cessity:^ and the constitution is an utter stranger to any 
arbitrary power of killing or maiming the subject without the 
express warrant of law. Nullm liher homo,'' says the Great 
Charter, “ aliquo modo destruatur, nid per legale judicium 
parium morum, aut per legem termr Which words, “ aliquo 
modo destrttatur^' according to Sir Edward Coke,** include a 
prohibition not only of killing and maiming, but also of 
torturing (to which our laws are strangers), and of every .op¬ 
pression by colour of an illegal authority. And it is enacted 
by tlie statute 5 Ed. III. c. 9, that no man sliall be forejudged 
] of life or limb, contrary to the Great (filter and the law of 
the land; and again, by statute 28 Ed,*L c, 3, that no man 
shall be put to death, witliout being brought to answer by 
due process of law. 

3. Besides those limb^and members that may be necessary 
to a man, in order to defend himself or amioy his enemy, the 
rest of his person or body is also entitled, by the same natural 
right, to security from the corjwral insults of menaces, 

# 

B *In the time of Sir William Black- show that the statute law was still 

stone, the common law inflicted death more sanguinary; Bince of one hun- 

on every felon who could not read; a dred and sixty offences then punishable 
death which was esesped by praying with death, four-fifths had been made 

the benefit of clergy.*’ The nume- so during the reigns of Oco. I., Cco.JL, 

rous Acts of Parliament, creating and Geo. HI. Sce/«>rf, vol. iv. ch. 28.* 
felonies without benefit of clergy, ^ 2 Inst. 48. 
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assaults^ beating, and wounding; tliough such insults* amount 
not to destruction of life or member.' 

4. The preservation of a man’s health from such practices 4. ueaiui, 

as may prejudice or annoy it; and, * 

5. The security of his reputation or good name from the s* ReputaUon. 
arts of detraction and slander, are rights to which every man 

is entitled, by reason and natural justice; since without these 
it is impossible to have the perfect enjoyment of any other 
advantage or ri^it. But these three last articles (being of 
much less importance tlian those which have gone before, 
and those which are yet to come) it ^vill suffite to have barely 
mentioned among the rights of persons, referring the more 
minute discussion of their sevenil branches to the thii*d 
volume of these Commentaries, which tre^xts of the iiifringe- 
ment of these rights, under the head of personal wrongs. 

11. Next* to 2 )ersonal 
asscu'ts, and preseiwes 
Tliis personal liberty consists in the power of locomotion, of 
cl Hinging situation, or removing one’s person to whatsoever 
place one’s own inclination may direct; without imjmson- 
mont or restraint, unless by due course of law. Conceniing 
whicli we may make the same observations as upon the j>re- 
ce<ling article; that it is a right strictly natural; tluit the 
laws of England Imve never abridged it without sufficient 
cause ; and that in thjs kingdom it caimot ever be abridgcnl 
at the mere discretioij of th(i magistrate, without the explicit 
permission of the laws. Here jigain the language of the 
Great Charter is, that no freeman sliall be taken or im- [ 135 ] 
jirisoned, but by the lawful judgment of his equals, or by the 
law of the land. And many subsequent old statutes * ex¬ 
pressly direct, that no man shall be taken or imprisoned by 
suggestion or petition to the king or his council, unless it be 
by legal indictment, or the })roccs8 of the common law. By 
the Petition of Eight, 3 Car. I. it is enacted, that no freeman 
sj^all be imprisoned or detained without cause shown, to which 
he may make answer according to law. By 1C Car, I. c. 10, irabcus corpus, 
if any person be restrained of his liberty by order or decjree 
of any illegal court, or by command of the king’s majesty in 


security, the law of England regards, u. night of 

11 *1 j /*• i**i 1 pcrwDttl liberty. 

the personal liberty ot individnals. 


* 5 Edw. in. c. 8; 25 ^w. HI. st, 5, c. 4 ; 28 Kdw, 111. c. 3. 



122 


OF THE ABSOLUTE IIIOIITS OF INDIVIDUALS. 


9 


'riio Ifiibons 
Curj-us Act. 


r ] 


Snspt'iision of 
tlio liaiicns 
corpuit act. 


person, or by warrant of the council board, or of any of the 
j)rivy council, he shall, upon demand of his counsel, have a 
writ of habeas corpitSf to bring his body before the court of 
king’s beiudi or common jdeas; who shall determine whether 
the cause of his (*ominitment be just, and thereupon do as to 
justice shall ap])ortain. And by 31 Car. II. c. 2, commonly 
called the ffabeas Corpus Act, the methods of obtaining tliis 
writ are so plainly pointed out and enforced, that, so long as 
this statute remains luiimpeached, no subject of England <*an 
be long detained in })rison, except in those cases in which the 
law requires and'justifies such detainer. And, lest tliis Act 
should be evaded by demanding unreasonable bail, or 8nreti(\s 
Tor the priH<»n(U’’H ajqjcarance, it is declared by 1 W. & M. 
st. 2, c. 2, that ext^essive bail ought not to be requinKl. 

Of grfjat importaiKJe to the jmblic is the j)reservatioii of this 
personal liberty; for if once it yyevo left in the power of any, 
tlici highest, magistrate to iinprison arbitrarily whomsoever 
h(; or his offic(?rs thought proper, there would soon be an end 
of all otlier rights and immunities. Some have thought, that 
unjust attacks, ev('n u])on life or property, at the arbitraiy 
Avill of tin! magistrate, are lesS dangerous to the common¬ 
wealth than such as are made upon the personal lib^rty of 
the sul>jo(*t. To bereave a man of life, or by violemxi to 
confiscate his estat(s witliout actaisation or trial, would be so 
gross and notorious an act of dcs})otism, as must at onc(! 
I'oiivtjy the alarm of tyranny throughoiit llu! whole kingdom: 
but confiiiemcnit of the pei*son, by secretly ImiTying him to 
gaol, Avhercj his snllerings are unknown or forgottcni, is a l(!ss 
public, a less striking, and therefore a more dang(!rous engine 
of arbitrary government. And yet, soimitimes, when the 
state is in real danger, even this may he a necessary uiensiue. 
But the hapj>iness of i constitiition is, that it is not left to 
the exei’utive power to determine when the danger of the 
state is so great, as to render this measure expedient; for it 
is the parliament only, or legislative power, that, Avhenover 
it sees pn)p(!r, can autliorize the Crown, by suspending the 
Habeas Cordis Act for a short and limited time, to iinprison 
suspected persons Avithout giving any reason for so doing; as 
the senate of liome was wont tn have recourse to a dictator, 
a !nagistrat(‘ of absolute authority, when tliey judged the 
republic iu any imminent danger. ^I'lie dei*rce of the senate 
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wJlich usually preceded the nomination of tliis inaf^istrate, . 

^^dmt operam cmmleSy ne quid respuhlica detrimenti capiat^' 
was ('ailed the senatus cmmltum ultimce neeesfdtatis. In like 
manner tliis exjieriment ought only to be tried in cases of 
extreme emergency; and in these the nation parts with its 
liberty for a while, in order to preserve it for ever.-* 

Tlie confinement of tJie person, in any wise, is an im¬ 
prisonment. S(i tlmt the keeping a man against his will in a 
prWate house, arresting or forcibly detaining him in tlu^ 
street, is an impris(mment. And the law so much discouragers 
unlawful confinement, tliat if a man is under durens of impri¬ 
sonment, whicli we before explained to mean a compulsion by 
an illegM restraint of Hlx^rty, until he seals a bond or the 
like; he may alhrgo this duress, and avoid the extorted liond. 

Ihit if a man be lawdiilly im})risoned, and either to procure [ 137 ] 
his discharge, or on any other fair a(xxmnt, seals*a bond or a 
deed, this is not by duress of imprisonment, and lie is not 
at liberty to avoid it. To make imprisonment lawf^, it must 
either ho by process from the (*om*ts of judicature, or by war¬ 
rant from some legal ollieer having autliority to commit to 
prison; which warrant muiiPt be in writing, under tluj hand 
and seal of the magistrate, and expr(!ss tluj causes of tins 
commitment, in ordiu' to Ixj examined into (if necessary) upon 
a habeas corpus. If tliore bo no caust! expressed, the gaoler 
is not bound to detain the prisoner. For the law judges in 
this resjxx't, says Sir-Edward Coke;, like Festus tlui Roman 
governor; that it is unrc'asonable to send a prisoner, and not 
to signify withal the crimes alleged against him. 

A natimil and regular (^onsequciu'c of this personal lilx'rty 
is, that evciiy. Englishman may claim a right to abide in his 
own country so long as he pleases; and not to bo driven 


^ * The Crown is not authorized during 
a suspension of the Habeas Corpus 
Act, to imprison suspected persons 
without assigning auy reason. The 
effect of a suspension of tiic Habeas 
Corpus Act is to prevent persons who 
arc committed upon certain charges 
from being bailed, tried, or discharged 
during the time of the suspension. 
The magistrate, or other person, who 
has granted the warrant of commit¬ 
ment, remains liable for all the con¬ 


sequences of the illegal imprisonment 
of the person detained, if it has been 
iUegal. When the 11 almas Corpus Act 
has been suspended, acts of indemnity 
have accordingly been passed subse¬ 
quently. for the protection of those 
who could not defend themselves in an 
action for false imprisonment, though 
it may have seemed to be justified by 
the necessity of the moment. As in¬ 
stances of such acts, sec 57 (.jco. lit. « 
CC. 3, r>r); 58 Geo. III. c. 6.* 
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from it unless'by the sentence of the law. The sovereign in- 
t^s^taUon^ deed, by liis royal prerogative, may issue out his writ ne exeat 
regno, and prohibit any of liis subjects from going into foreign 
parts without licence. This may be necessary for the public 
service and safeguard of the commonwealth. But no power 
on earth, except the authority of parliament, can send any 
subject of England out of the land against his will; no, not 
even a criminal. For exile, and transportation, are punish¬ 
ments unknown to the common law; and whenever the latter 
is inflicted, it is cither by the choice of the criminal himself 
to escape a capital punishment, or else by the express direc¬ 
tion of some modern Act of Parliament,'^ To tliis purpose 
the Great Charter declares that no freeman shall be banished 
unless by the judgment of liis peers, or by the law of the. 
land. And by the Habeas Corpus Act, 31 Car. II. if. 2 (that 
se(‘ond Magna Charta and stable bulwark of our liberticjs), it 
is enacted that no subject of this realm, who is an inhabitant 
of England, Wales, or Berwick, shall be sent prisoner into 
Scotland, Ireland, Jersey, Guernsey, or places beyond the 
[ 138 ] seas (Avhere they cannot have the full benefit and protection 
of th(! common law); but that all such imprisonment shall 
be illegal; tliat the person who shall dare to commit another 
(ioutrary to this law, shall be disabled from l)earing any office, 
shall inciu’ the penalty of a prceimmire, and be incajjable of 
receiving the king’s pardon; and tlie party suffering shall 
also have Ids private action against the person committiiig, 
and all his aiders, advisers, and abettors, and shall recover 
treble costs; besides Ids damag(!S, wldch no jury shall assess 
at less than five hundred pounds. 

The law is in tlds respect so beidgnly and liberally construed 
for the benefit of the subject, that, though within the real m the 
sovereign may comm* ad the attendance and service of all Ids 
liegemen, yet he cannot scud any man <mt of the realm, even 
upon the j)ublic service; excepting sailom and soldiers, the 
nature of wliose employment necessarily implies an cxcep- 

* Exile was first introduced as a tion ” is used is 18 Car. II. c. 3, which 
punishment in the reign of Queen gives a power to the judges at their 
Elizabeth, when it wos enacted that discretion either to execute or trans- 
“ such rogues as were dangerous to the port to America for life the Moss- 
inferior people should be banished the troopers of Cumberland and Northum- 
realm.” (39 Eliz. c, 4.) The first bcrland. Sec further os to transporto- 
statuto in whicli the word “ trausporta- tion, vol. iv. ch. 28. 
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tion: he cannot even constitute a man lord deputy or lieu¬ 
tenant of Ireland against his will, nor make him a foreign 
ambasstwlor.^ For this might in reality be no more than an 
honourable exile, 

III. Tlie third absolute right, inherent in every English- ni. RighJa to 
man, is that of property; which consists in the free use, 
enjoyment, and disposal of all his acquisitions, without any 
control or dimiitution, save only by tlio laws of the land. 

The origin of jirivate property is probably founded in nature, 
as will bo more fully explained in the second book of these 
Commentaries: but certainly the modifications under which 
we at present find it, the method of conserving it in the pre¬ 
sent owner, and of translating it from man to man, are 
entirely deiived from society: and arc some of those civil 
advantages, in exchange for wliich every individual has re¬ 
signed a part of his natural liberty. The laws of Eiigland are 
therefore, in point of honour and justice, extremely wat(‘hful 
in ascertaining and protecting this rigid. Upon this principle 
the Groat Charter has di^clared that no freeman shall bo 
disseised, or div(5Stod, of his freehold or of liis liberties, or 
free customs, but Cy the jiidgment of his peers, or by the law [ LS9 ] 
of the land. And by a variety of ancient statutes™ it is 
enacted that no man’s lands or goods shall be seised into the 
king’s hands, against the Great Charter, and the law of the 
land; and that no man shall be disinlierited, nor put out of • 
his fran(‘hises or freehold, unless he be duly brought to an¬ 
swer, and be forejudged by course of law; and if anything 
be done to the contrary, it sliall be redressed, and holden for 
none. 

So great moreover is the regard of the law for private pro- infringcmcnu of 
petty, that it will not authorize the least violation of it; no, “*"*"‘'**^ 
not even for the general good of the whole community. If a 
new road, for instance, wore to be made through the grounds 
of a private person, it might perhaps be extensively beneficial 
to the public; but the law permits no man, or set of men, to 
do this without consent o# the owner of the land. In vain 
may it be urged thSt the good of the individual ought to 
yield to that of the community; for it would be dangerous 

' 2 Inst. 47. •" 5 Edw. III. c. 9; 25 Edw. IH. st. 5, c. 4; 28 Edw III. c. 3. 
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to allow any private man, or even any public tribunal, to be 
the judge of this common good, and to decide whether it be 
exj)edient or no. Besides, the public good is in nothing 
more essentially intenjsted, than in the protection of every 
iiidividuars i)rivato riglits, as modelled by the municipal law. 
In this and similar cases the legislature alone can, and indeed 
frc'quently does, interjwse, and compel the individual to 
acipiiosco. But how docs it intei'pose and compel? Not by 
absolutely sti-ipping tlie subject of liis projierty in an arbi- 
traiy manner; but by giving liim a full indemnification and 
equivalent for the injury thereby susbiined. Tlie public is 
now considered as an individual, treating with an individual 
f(»r an exchange. All that the legislature docs, is to oblige 
the owner to alienate his poss(\ssi()us for a reasonable pri(».o; 
and even this is an exeriion of ]iower, which the legislature 
indulges Avith caution, and whi(*h nothing but the legislature' 
can perform." 

[■ 110] Nor is this the only instance in wliich the law of the land 
has postponed (w<m jjublic necessity to the sacred and iimo- 
lablo rights of private' property. For no subj(H*t i»f England 
<.*an be constrained to pay any taxes, even for the dcdene(5 of 
the realm, or the support of government, fmt such as im¬ 
posed by his own consent, or that of his representatives in 
parliament. By the statute 25 Edw. 1. ee. 5 and (!, it is pro¬ 
vided, that the king shall not take any aids or tasks but by 
• the eoinmon asscnit of the realm. And Avhat that common 
lussent is, is more fully explained by 34 Edw. 1. st. 4, c. 1, 
which enacts, that no talliage or aid shall bo taken without 
the assent of the archbishops, bishojis, earls, barons, knights, 
burg(!sses, and other freumum of the land :® and again, by 
I t Edw. III. at. 2, e. 1, the prelates, earls, barons, and com¬ 
mons, citizens, burge sea, and merchants shall not be charged 

" * In acts for making? railways, canals, these matters in the' courts of quarter 

&c. &c., it is now usual to incorporate sessions.' (5 & 6 AVill. JV, c. rfO.") 

'rhe Lands Clauses Consolidation ® See the liistorical introduction to 

Act” (8 Vic. c. 18), which is the tlie great eliortcr {rdit. Ojw».) sub 

statute, under which compensation is 1287; wherein it is shown that 

assessed, for property or i)rivato rights, this 8tatu|p de iallagio non <xm4TdrnfIo 

taken away or injuriously affected Ijy (.14 Edw, I.), is in reality nothing more 
undertakings of a public nature. As than a sort of translation into Latin of 
to making new roads, or stopping or the eonjirmatio cartnrum^ 25 Edw. 1., 
diverting highways, the legislature has which was originally published in tho 
\OBtcd an extensive jurisdiction in Norman language. 



OF THE ABSOLUTE RIGHTS OF INDIVIDUALS. 


127 


to make any aid, if it be not by the common assent of the 
great men and commons in parliament. And as tliis fimda- 
mental law had been shamefiilly evaded under many succeed¬ 
ing princes, by compulsive loans, and benevolences extorted 
without a real and voluntary consent, it was made an article 
in the Petition of Eight (3 Car. L), that no man shall bo 
comj)elled to jdeld any gift, loan, or benevolence, tux, or sucli 
like cliarge, without (lommon consent by Act of Parliament. 
And, lastly, by* the statute 1 W. & ]\L st. 2, c. 2, it is de¬ 
clared, that levying money for or to the use of the Crown, by 
pretence of prerogjitivo, without grant of parliament, or for 
longer time, or in other manner, than the same is or shall bcj 
granted, is illegal. 


In the tliree preceding articles wo have taken a sliort view sociiritiPHfoi n 
of the principal absolute rights which apperbiin to every 
Englishman. Put in vain would these rights be detdared, 
ascertained, and protected by tin; dead letter of the laws, if 
the constitution luul provided no other metliod to secure their 
actual enjoyment. It has th(;r(dbro eshihlislicd certain other [III ] 
anxiliaiy subordinate jights of tlic subject, wJiicli S(;rve priii- 
(djially as outworks or barriers, to prote<;t and maintain invio¬ 
late tlie three great and primary rights, of personal security, 
p(»rsonal lib(»rty, and pi'ivate propeu'ty. These ai’(», 

1, The constitution, ])ower8, and privileges of jiarliamont, 
of which 1 shall tr(;at at largo in the ensuing chapter. 

2. T'lic limitation of the royal prerogative, by bounds, so 
C(;riaiu and notorious, that it is impossible the sovendgii 
sliould cither mistake or legally exceed tlnna without the 


consent of the people. Of this iilso I shall treat in its pro 2 )er 
plai;e. The former of these keeps the legislative; [)ower in 
due health and vigour, so }is to make it improbable that laws 
should be (suai'ted destructive of general lib(;rLy: the; latter is 


a guard upon the executive power, by restraining it fi-ojii 
acting e ither boyoiul or in contradiction to the laws that aro 
frameid and establishe;d by the other. 

3. A third subordinate fright of eve;ry Englishman is that 
of applying to the courts of justice fe)r redress of injuries. 
Since; the; law is in England the sn 2 )reme arbiter of every 
man’s lile, liberty, and property, cemrts of justice must at all 
tinieis bo open to the subject, aiiel the law be duly administen’enl 
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therein. The emphatical words of Magna Ckarta^ spoken in 
the pei-son of the king, who in judgment of law (says Sir 
Edward Coke)** is ever present and repeating them in all his 
com'ts, are these; nulli vmdenmSf nulli negabimiiSy aut differed 
mas rectum vel juatitiam: “and, therefore every subject,” 
continues the same learned author, “ for injury done to him, 
in bonis, in terris, vel persona, by any other subject, be he 
ecclesiastical or temporal, without any exception, may take 
his remedy by the course of the law, and have justice and 
right for the injury done to him, freely without sale, fully 
without any denial, and speedily without delay.” It were 
endless to enumerate all the affirmative Acts of Parliament, 
[ 142 ] wlierein justice is directed to be done according to the law of 
the land: and what that law is, every subject knows, or may 
know if he pleases; for it depends not upon the arbitrary 
will of any judge, but is permanent, fixed, and unchangeabhs 
unless by authority of parliament. I shall however just men¬ 
tion a few negative statutes, whereby abuses, perversions, or 
delays of justice, especially by the prerogative, are restrained. 
It. is ordained by Magna Charta, -that no freeman shall be 
outlawed, that is put out of the protection and benefit of the 
laws, but according to the law of the land. By 2 Edw. III. 
c. 8, and 11 Rich, II. c. 10, it is enacted, that no commands 
or letters shall be sent under the great seal, or the little seal, 
the signet, or privy seal, in distiu’baiice of the law; or to 
disturb or delay common right: and, though such command¬ 
ments should come, the judges shall not cease to do right; 
wliich is also made a part of their oath by statute 18 Edw. III. 
st. 4. And by 1 W. & M, st. 2, c. 2, it is declared, that the 
power of suspending, or dispensing with laws, or the execu¬ 
tion of laws, by regal authority (a power which the ju inces of 
the house of Stuart pretended they possessed), without con¬ 
sent of parliament, is illegal.** 

Not only the substantial part, or judicial decisions, of the 


p 2 Tnst. 55. 

1 * Shortly before the Revolution, 
eleven of the twelve judges held that 
the king could dispense with the Test 
Act, imposing penalties for accepting 
othces without the previous qualidca- 
tion of having received the sacrament 
in the church of Rugland. They 


further held that this power was a 
branch of the king’s sovereign pre¬ 
rogative, which could not be taken 
away or restrained by statute. {Hale» 
case, 11 St, Tr. 1165-1280; 2 Show. 
475.) Sec further as to the Dispemintf 
powery llallom’sCon. Hist, of England, 
vol. vili. ch. 14.* 
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law, but also the formal part or metliod of proceeding, cannot 
be altered but by parliament: for *if once those outworks 
were demolished, there would be an inlet to all manner of 
innovation in the l)ody of the law itself. The sovenugn, it is 
true, may erect new Vourts of justice: but then they must 
ju'oceed according to the old-established forms of the common 
law. For wliich reason it is declared in the statute Ki Car. I. 
c. 10, upon the dissolution of the court of star-chamber, tlmt 
neither his majesty, nor his privy council, have any jm-isdic- 
tion, power, or authority, by English bill, petition, ai’tich^s, 
libel (width were the course of proccisding in the star-chain bt^r, 
borrowed from the civil law), or by any other arbitraiy Avay 
whatsoever, to examine, or draw into question, detennine, or 
dispose of the lands or goods of any subjects of this kingdom; 

Imt that the same ought to bo tried and doterndned in tlu^ 
ordinary courts of justice, aud by caar%e of law, . 

4. If there sliould liapptm any nnoonimon injury, or in- [ 1^|:> ] 
fringement of the rights before mention(‘d, wldcli the ordinary 
course of law is too defective to reach, there still reTiiaiiis 
a foui'th subordinate right, appertaining to evi?ry individual, 
namely, the right of petitioning the sovereign, or eitlu^r hmiso 
of parliament, for the redress of grievances. In Ihissia wo 
are told' that the Cziu’ Peter established a law, tluit no sub¬ 
ject might petition the throne, till ho had lirst ptditioned two 
different niiidsters of state. In case lie obtained justic(' from 
neither, he might then present a third petition to the juiuct'; 
but upon pain of death if found to be in the wrong. The 
consequence of which was, that no one dared to offvr such 
tim’d petition: and grievances seldom falling under the noti(*e 
of the sovereign, ho had little opportunity to njdress tluun. 

The restrictions, for some there are, whic*h m-e laid iqioii 
potitioidng in England, are of a nature extremely diffenmt; 
and while they promote the sjiirit of peace, they arc no (heck 
upon that of liberty. Caro onlv must bo taken, lest, under 
the pn^lcnce of petitioning, the subject be guilty of any riot 
or tumult; ^ for under these regulations it is declared by the 

' Monteaq. Sp. Tj. xii. 26. * or oithei house of pnrliamonf, for any 

* To prevent the repetition of such alteration in church or state, shall be 
a riot as happened in the opening of signed by above twenty persons, unless 
the memorable imrliament in 1640, it tlie matter thereof be approved by 
is provided by the statute 13 Car. IT. three justices of the peace, or the 
Bt. 1, c. ft, that no petition to the king, major part of the grand jury, in the 

VOL. I. K 
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statute 1W. M. st. 2, c. 2, that the subject has a right to 
petition; and that all commitments and prosecutions for such 
petitioning are illegal.* 

5. The fifth and last auxiliary right of the subject, that I 
shall at present mention, is that of having arms for their 
defence, suitable to their condition and degree, and such as 
[ 144 ] are allowed by law; which is also declared by the same 
statutes 1W, & M. st. 2, c. 2, and is indeed a public allow¬ 
ance under due restrictions, of the natural right of resistance 
ai\d self-preservation, when the sanctions of society and laws 
are found insutficient to restrain the violence of oppression." 

Jn these several arti(4cs consist the rights, or, as they are 
frequently termed, tlio liberties of Englishmen: liberth's, 
more generally talked of than thorouglily luidurstood; and 
yet highly necessary to be perfectly known and considered 
by every man of rank or property, lest his ignoram^e of the 
points whereon they are founded, should hmiy him into fac¬ 
tion and licentiousness on the one hand, or a pusillanimous 

indifference and criminal submission on the other. And we 

« 

have, seen tliat these rights consist, primarily, in the free 
enjoyment of personal security, of personal liberty, and of 
private property. So long as these remain inviolate, the 


country; and in l^ondon by the lord 
mayor, aldermen, and eommon coun¬ 
cil: nor shall any petition be presented 
by more than ten persons at a time. 
* The punishment for an oflcncc against 
the act, is a Auc (not exceeding lOU/.), 
and imprisonment for three months. 
At the trial uf TiOrd Ocorgo Gordon 
(Doug. 571), the whole court, including 
I<ord Mansfield, declared tl at this 
statute was not atTected by the Uill of 
Rights; but Mr. Dunning, in the 
House of Commons, contended for a 
contrary view, saying that, “ To argue 
that the act of Charles was now in 
force, would be as absurd as to pretend 
that the prerogative of the Crown stilt 
remained in its full extent notwith¬ 
standing the declaration in the Bill of 
Rights.” (An. Reg. 1781.) This argu¬ 
ment is one which it seems (Uflicult to 
answer.* 


‘ * Every right is capable of being, 
and this one may, in the opinion of 
some statesmen, have been abused: 
hence the act for suppressing societies 
established for seditious or treasonable 
puri)oses (39pco, 111. c. 79). Meetings, 
it may be added, of more than fifty 
persons for the purpose of petitioning 
the parliament, held within one mile 
of Westminster Hall, arc still illegal 
(57 Geo. IIT. c. 10, s. 23), but this law 
has been in practice entirely disre¬ 
garded of late years.* 

” ‘The stat. fiO Geo. III. c. 1, passed 
to prevent the training of persons to 
the use of arms, and authorizing t\>o 
justices to seize arms which they be¬ 
lieve to be in the possession of any 
persons for dangerous purposes, may 
be considered as an act to prevent the 
abuse of the right, not to restrict or 
destroy the right itself.’ 
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subject is perfectly free; for every species of compulsive 
t}Tanuy and oppression must act in opposition to one or other 
of these rights, having no other object upon which it can 
possibly be employed. To preserve tliose from violation, it is 
necessary that the constitution of parliament be sup|X)rted in 
its full vigour; and limits, certainly known, be set to the 
royal prerogative. And lastly, to vindi(‘ate tliese rights, when 
actually violated or attacked, the subjects of England are 
entitled, in the first place, to the regular administration and 
free course of justice in the courts of law; next, to the right 
of petitioning the sovereign and parliament for redress of 
gi’ievances; and, lastly, to the right of having and using 
arms for self-preservation and defence. And all these rights 
and liberties it is our birthright to enjoy entire; unless where 
tlio laAvs of oiu- country have laid them under necessary re¬ 
straints—restraints in themselves so gentle and moderate, as 
^vill appear upon farther inquiry, that no man of sense or 
probity would wish to see them slacdcencd, Eor all of us 
have it in our choice to do everything that a good man would 
desire to do; and are restrained from nothing, but what would • 
be pernicious either to ourselves or our fi^Uow-citizens, So 
that this review of our situation may fully justify the olwer- 
vation of a learned French author, who indeed generally [ 145 ] 
both thought and wrote in the spirit of genuine freedom 
and who has not scrupled to profess, oven in the very bosom 
of liis native country, that the English is the only nation in 
the world Avhere political or civil liberty is the direct end of 
its constitution. Recommending therefore to the students in 
our laws a farther and more accurate search into this exten¬ 
sive and important title, I shall close my remarks upon it 
with the expiring wish of the famous Father Paul to his 
country, ‘‘EsTO perpetuaI** 


* Montesq. Sp. L. xi. 5. 
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CHAPTER II. 

OF THE PARLIAMENT. 

[ 146 ] We are next to treat of tlie rights anti duties of persons, as 
they are inenib(‘.rs of sotuety, and stand in various relations to 
each other. These relations are eitlier jiublic or private: and 
wo will first consider those that ar(i public. 

Tlie most universal public relation, by wliich men are con¬ 
nected togetht'.r, is that of government, namt^ly, as governors 
and governed, or, in other words, iis magistrates and poopl(\ 
Of magistrates some also are supreme^ in whom the sov(u-eigu 
IM)wer of the state resid(‘s; others are mhordinaU^ deriving 
‘ all their authority from the supreme magistrate, acciountable 
to him for their conduct, and acting in an ^inferior secondary 
sphere. 

In all tyraimical governments the supreme magistracy, or 
tlie right both of rmkiiig and of mforcing the laws, is vestixl 
in one and the same man, or one aufl the same body of men; 
and wherever these two p)w^ers are united together, thi^re can 
be no public liberty. The magistrate may imact tyraimical 
laws, and execute them in a tyraimical maniKT, siiu^c he is 
possessed, in quality of dispmser of justice, with all tlie power 
wliich he as legislator tliinks pr(»per to give himself. But, 
where the higislativc and executive authority are in distinct 
hands, the former will take care not to intnist the latti r with 
so large a power as may tend to the subversion of its own 
independence, and therewitli of the liberty of tlitj subject. 
With us therefore in England this supreme^ power is divided 
[ 147 ] into two branches ; the one legislative, to wit, tlw' Parliannmt, 
consisting of king, loi'ds, and commons; the otiivv executive^, 
consisting of the king alone. It Avill ho tluj husiness of this 
<*hapter to consider the British Parliament; in wliich the h'gis- 
Intivo jwwer, and (of course) the supn^me and absolute authority 
of the state, is vested hv our constitution. 
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The origin or first iastitution of Parliament is one of tliose origin of 
inattei-s wliicli lie so far hidden in the dark ages of antiquity, 
that the tracing of it out is a thing equally difficult and uu- 
rertain. The word Parliament^ itself {parUment or colloquium, 
ivA some of our historians translate it), is comparatively of 
motlem date; dcrivetl from the French, and signifying an 
iiss(unbly that met and conferred together. It was first apjfiied 
to gtaieral assemblias of the states under liouis VII. in France, 
about the middle of the twolftli century,* But it is certain 
tiuit, long l^efore the introduction of the Norman language 
into England, all matters of importance were debated and 
settled in the great councils of the realm: a practice which 
sticnis to have been universal among the nortliem nations, 
particularly the Germans; ^ and carried by them into aU the 
countries of Jhirope, which they overran at the dissolution of 
llie llouiaii oiu[»ir(\ ihdics of which coiLstitution, under 
vai ioiis luodiiicatioiis and changes, are still to bo met with 
in the di(*ts of CTormuny and Sweden, and ‘ up to the Revo¬ 
lution of 1781) in’ the trsHcunbly of the Estates in France,® 

With ns in England this gcuu^i’al council Iuls been held 
hnnieinorially, tlie s(!vciii! names of micd~%}fnoth or 

giH'at coimcil, mied-ijemoU or great mc(jting, and nujre fre¬ 
quently xvitma-gomte or the nn^eting 8f wise men,*^ It was [ 148 ] 
also styled in Latin, commune comdlium regni, magnum cmci- 
Hum regisy (turia magna, comentm magnatum vel procerum, 
mma gencralis, and sometim(*-s commufiitas regni Anglicc,^ Wo 


» Mod. Uii. Hist, xxiii. 307. Tlio 
first niciiOon of it in our sUtute law is 
in t]p preamble to the statute of West. 
1, 3 Kdw. T. A. It. 1275. 

J}(i luhwribtig rebua principes am- 
Huftnntf tie mujorlhvH omnea. Tac. dc 
Mor. (lenn. c« 11. 

Tlic last meeting of the “ Ktats flc- 
n^raux ” of Franco was on tlie 5th of 
May, 178!). They had not met fur a 
period of* one hundred and scvciity-five 
years. 'I'hcy afterwards resolved them¬ 
selves into tlic Asseinblee Nationale.” 
The “ Ktats Gchieraux,” w’liich coire- 
sponded to our Parliament, were very 
ditTereiit bodies, however, from tlie 
Parliaments of Franco, for what was 
there called the Parliament was only 
the supreme court of justice, consisting 


of the peers, certain dignified ecclesi¬ 
astics, and judges; which neither was 
in practice, nor was siip|M)sed t<rt>c in 
tlioory, a general council of the realm. 
Tliese Parliamctits m ere ttic repositories 
of the laws of France, and the only 
check uiwn the arbitrary edicts of the 
Crown, which they might refuse to re¬ 
gister us laws. TItcy received tiicir 
deathblow fmm Mirabeau in the be¬ 
ginning of the French revolution. 

•' See Turner’s Ang. Sax. b. 8, cc. 4 
fc5; Unllam's Mid. Ag. ch. viii.; 
Kemble’s Saxons in Kngland, vol. ii. 
p. 102; and Pnlgrnve’s Rise and Pro¬ 
gress of the English Commonwealth, 
vol. ii., pp. 225,385. 

• Glanvil. 1. 13, c. 32; 1. 9, c. 10; 
Pref. 9 Rep.; 2 Inst. 526. 
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have iiistances of its meeting to order the affairs of the king¬ 
dom, to make new laws, and to amend the old, or, as Fleta' 
expresses it, iwm w^riis emerm nova constituere remedm^^ 
so early as the reign of Ina king of the West Saxons, Offa 
king of the Mercians, and Ethelbert king of Kent, in the 
several realms of the heptarchy. And, after their union, the 
Mirror* informs us, that king Alfred ordained for a perpetual 
usage, that these councils should meet twice in the year, or 
oftener, if need be, to treat of the government of God’s 
people; how they should keep themselves from sin, should 
live in quiet, and should receive right. Our succeeding Saxon 
and Danish monarchs held frequent councils of this sort, as 
appeal's from their respective codes of laws; the titles whereof 
usually speak them to bo enacted, either by the king with the 
advice of his witena-gemote or wise men, as, “ Juiec mnt in- 
stitutaj qwB Edgarus rex condlio aapimtum morum imtituit 
or to be enacted by those sages with the advice of the king, 
“ hcec mnt jvdida^ quce sapientea conailio regia Ethehtani inati- 
tnerunt or lastly, to be enacted by them both together, as, 
“ hoec mnt inatitutioma^ quaa rex Edmwndua et epiacopi mi cum 
aapientibua mia inatituerunt” ^ 

There is also no doubt but these great councils were occa¬ 
sionally held under* the first princes of the Norman line. 
Glanvil, who wrote in the reign of Henry the Second, speak¬ 
ing of the particular amount of an amercement in the sheriff’s 
court, says, it had never been yet ascertained by the general 
assize, or assembly, but was left to the custom of particular 
counties,** Here the general assize is spoken of as a meeting 
well known, and its statutes or decisions are put in a manifest 
[ 149 ] contradistinction to custom, or the common law. Anff in 
Edward the Third’s time an Act of Parliament, made in the 
reign of William the Conqueror, was pleaded in the case of the 
abbey of St. Edmimd’s-bury, and judicially allowed by tlie court.* 

Hence it indisputably appears, that Parliaments, or general 
councils, are coeval with the kingdom itself. How those Par¬ 
liaments were constituted and composed is another question, 


* L. 2, c. 2. * C. 1, 8. 3. vontuetudine »inffulorum cotniiatuum de- 

^ Quanta enae debeat per nulfani betur^ 1. 9, c. 10. 

9/«um genendem determinatum estf sedpro ' Yoar-book, 21 Edw. 11I« 60. 



THE PABLIAUENT. 


135 


which has been matter of great dispute among our learned 
antiquaries; and particularly, whether the commons were 
summoned at all; or if summoned, at what period they began 
to form a distinct assembly.^ But it is not my intention here 
to enU^r into controversies of tliis sort. I hold it sufficient 
that it is generally agreed, that in the main the constitution 
of Parliament, as it now stands, was marked out so long ago as 
the seventeenth year of King John, a.d, 1215, in the gi'eat 
cliarter granted by that prince; wlierein he promises to sum¬ 
mon all archbishops, bishops, abbots, earls, and greater barons, 
personally; and all otlier tenants in cliief under the Crowi, 
by the sheriff and bailiffs, to meet at a certain place, witli 
forty days’ notice, to assess aids and scutages when necessary. 

And this constitution lias subsisted in fact at least from the 
year 12G6, 49 Hen. HI., there being stiU extant \mis of tliat 
dat('., to summon knights, citizens, and burgesses to Parlia¬ 
ment. I piweiid therefore to uKiuire wherein consists this 
constitution of Parliament, as it now stands, and hais sto(xl for 
the space of at least five hundi’cd yoaiu And in the prose- 
(aition of tliis inqnuy, I sluiU consider, fh'st, the manner and 
time of its assembling; secondly, its constituent parts; lliirdly, 
the laws and customs relating to Parliament, considered as one 
aggregate body; fourtlily and fifthly, the laws and customs 
relating to (‘atdi house separately and distinctly taken; sixtldy, 
the method of proceeding, and of making statutes, in both 
houses; and lastly, the manner of tlie Pai'liament’s adjornm- 
meut, jirorogation, and dissolution. 

I. As to the mamier and time of assembling. The I^aiha- [ 150 ] 
is regularly to bo summoned by the Sovereign’s writ or i. or tiic* nanner 
letter, issueil out of Clianceiy by advice of the privy crouncil, MMnibUng^, 
at least tliiiiy-fivc days before it begins to sit.*' It is a branch 
of the royal prerogative, that no Parliament can be convened 
by its own authority, or by the authority of any, except the 
sovereign alone. And this prerogative is founded upon very 
good reos^^n. For, supposing it had a riglit to meet sjx)!!- 
taneously, without being called together, it is im]X)88iblo to 
conceive that all the members, and each of the houses, woidd 
agree unanimously upon the proper time and place of meeting, 


^ Haliom, Mid. Ag. vol. lii. ch. 13. 


15 & 16 Viet. c. 23. 
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and if half of the members met, and half absented themselves, 
who shall determine wliich is really the legislative body, the 
part assembled, or that which stays away ? It is tlierefore 
necessary that the Parliament should be called together at a 
deteiminate time and place: and higlily l>ecoming its dignity 
and indi^pondenoo, that it should be called together by none 
but one of its own constituent parts; and of the three con¬ 
stituent parts, this office can only appertain to the sovereign; 
as this is a single person, whose will may he uniform and 
stcijuly; tlie first person in the nation, being superior to both 
houses in dignity; and the only branch of the Legislature that 
lias a K(5parate existence, and is capable of performing any act 
at a time wlien no Parliament is in being,^ Nor is it an ox- 
(U‘ption to this rule that, by some modem statutes, on the d(v 
misG of th<; sovereign, if there be then no Parliament in being, 
the last Parliament revives, and is to sit again for six months, 
unless dissolved by the su(‘(!(^ssor: for this revived Parliament 
must have been originally summoned by the Crown. 

[ 151 ] It is true, tluit by a statute, 10 Car. L c. 1, it was enacted, 
that, if the king neglected to call a Parliament for three years, 
the peers might assemble and issue out writs for choosing one; 
and, in case of neglect of the peers, the constituents might 
meet and elect one themselves. But this, if ever put in prac¬ 
tice, would have been liable to all the inconveniences I have 
just now stated; and the act itself tvas esteemed so liighly 
detrimental and injurious to the royal prerogative, that it was 
repealed by statute 16 Car. II. c. 1. From thence therefore 
no precedent can be drawn. 

It is also true that the Convention-Parliament, whicl^re- 
stored ICng Cliarlcs the Second, met above a month bS)re 
liis return; the lords by their own authority, and the commons 
in pui*suanco of wi'its issued in the mime of the keepers of the 
liberty of England by authority of Parliament: and that tlie 


' By motives somewhat similar to 
these the republic of Venice was ac¬ 
tuated, when, towards the end of the 
seventh century, it abolished the tri¬ 
bunes of the people, who were annually 
chosen by the several districts of the 
Venetian territory, and constituted a 
doge in their stead, in whom the exe¬ 
cutive power of the state was to reside. 


For which their historians have as¬ 
signed these as the principal reasons: 
1. The propriety of liaving the execu¬ 
tive power a part of the legislative, or 
senate; to which the former annual 
magistrates were not admitted. 2. The 
necessity of having a single person to 
convoke the great council when sepa¬ 
rated. (Mod. Tin. Hist, xxvii. 15.) 
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said Parliament sat till the twenty-ninth of December, full 
scv(‘n months after tlie Itestoration; and enacted many laws, ■ 
sevi3ral of which are still in force. But this was from the ne¬ 
cessity of tlie thing, which supersedes all law; for if they had 
not so met, it was morally imjx)ssible that the kingdom shoTild 
liave been settled in peace. And the first thing done after 
the king’s return was to pass an Act dechiring this to be a 
good Parliam(!nt, notwitlistanding the defe(it of the king’s 
UTits.™ So thaf, as tlie royal prerogative was chiefly wounded 
by their so meeting, and m the king himself, who alone had a 
right to object, consented to waive the objection, this cannot 
be drawn into an example in prcjudi(*,o of the rights of the 
CroAvn. Besides, wo should also remember, that it was at 
that time a gi’cat doubt among the lawyers," whetlicT oven tliis 
healing Act made it a good Parliament, and held by very 
many in the negative; though it seems to have been too nice 
a scruple. And yist, out of abundant caution, it was thought 
nocessaiy to confinn its acts in the next Parliament, by statute 
13 Car. II. c. 7, and c. 1-t. 

It is likewise tnio, that at the time of the llevolution, 152 
A.P. 1088, the lords and commons, by their oivn authority, 
and upon the summons of tlie Prince of Orange (afh^rwarrls 
King William), met in a convention, and therein disposed of 
tlie crown and kingdom. But it must ho rememhered, that 
this assembling ivas upon a like jalnciide of necessity iis at 
the restoration; that is, ni>on a full conviction that King 
James the Second load abdicated the government, and that 
the throne was thereby vacant; wliich supjiosition of the 
individual momWs ivas confirmed by their concurrent reso¬ 
lution, when they actually came together. And, fii such a 
case as the palpable vacaiwsy of a throne, it follows, ex necessi¬ 
tate rei, that the form of the royal writs must be laid aside, 
otherwise no Parliament can ever meet again. For, lot us 
put another possible case, and suppose, for the sake of argu¬ 
ment, tliat the whole royal line should at any time fail and 
become I'xtinct, which would indisputably vacate the tlu-one; 
in this situation it seems reasonable to presume, that the body 
of the nation, consisting of lords and commons, would have a 
right to meet and settle the government, otherwise there must 


m 


Stat. 12 Car. IT. c. 1. 


■ 1 Sid. 1. 
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be no government at all. And upon this and no other prin¬ 
ciple did the convention in 1688 assemble. The vacancy of 
the throne was precedent to their meeting without any royal 
summons, not a consequence of it. They did not assemble 
without writ, and then make the throne vacant; but, the 
throne hemg previously vacant by the king’s abdication, they 
assembled without writ, as they mast do if they assembled at 
all. Had the tlirone been full, their meeting would not have 
l>ecn regular; but as it was really empty, sfich meeting be¬ 
came absolutely necessaiy. And accordingly it is declared by 
statute 1 W. Sc M. st. 1, c. 1, that this convention was really 
the two houses of Parliament, notwithstanding the want of 
writs or other defects of form. So that, notwithstanding these 
two capitiil exceptions, which were justiflable only on a priu- 
cipl(3 of necessity (and eacli of Avliich, by the Avay, induced 
a r{}voluti()n in tlic government), tlie rule laid doAvn is in 
general ccilain, that tlie sov(;r(;ign, only, can convoke a Par¬ 
liament, 

[ 153 ] And tliis by the ancient statutes of the realm® he is bound 
to do oveiy year, or oftener, if need be. Not that he is, or 
ever was, obliged by these statutes to call a new parliament 
every year; but only to })ermit a parliament to sit annually 
for the redress of grievances, and dispatch of business, if need 
be, * a necessity which now cannot but arise annually, since the 
supplies are voted only for one jenx at a time, and the Mutiny 
At^ts are passed for one year only.’** Such of our monarchs as 
were iiadinod to govern without parliaments, neglected the 
i!Onvoking them sometimes for a very considerable period, 
imder pretence tliat tliere was no need of them. But to 
remedy tlus, the statute 16 Car. II. c. 1, enacted, that the 
sitting and holding of parliaments should not be intermitted 
above three yeai'S at the most. And by the statute 1 AVm. 
& M. st. 2, c. 2, it is declared to be one of the rights of the 
people, that for redress of all grievances, and for the amend¬ 
ing, str(;ngth(ming, and preserving the laws, parliaments 
ought to be held frequently ; which indefinite frequently ” 
was reduced to a certainty by the statute 6 W. & M. c. 2, 
which enacts, as the statute of Charles the Second had done 


» 4 Kdw. III. 0 . 14 ; 36 Edw. III. o. 10. 
p llallam, Const. Hist. vol. iii. ch. 15. 
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before, that a new parliament shall be called within three 
years after tlie determination of tlie former; * which period of 
three years has been extended to seven years by the statute 
1 Geo. L st. 2, c. 38."^ 

11. The constituent parts of a parliament are tlie next ob- u. conatituent 
jects of our inquiry. And these are, the sovereign sitting 
there in liis royal political capacity, and the tliree estates of 
the realm; the •lords spiritual, the lords temporal (who sit, 
together with their sovereign, in one house), and tlie commons, 
who sit by themselves in another. And tlie sovereign and 
these thi*ee estates togetlicr, form the great corporation or 
body politic of the kingdom,' of wliich the Crown is said to be 
caputy principium et finis. For upon their coming together, 
the soveniign meets them, either in person or by representa¬ 
tives: without which there can be no beginning of a parlia¬ 
ment and the Crown also has alone the power of dissolving 
them. 

It is highly necessary for preserving the balance of tlie con- [ 154 ] 
stitution, that the ex(3eutive power should be a branch, though 
not the whole, of the legislative. The total union of them, 
we liavo seen, would be productive of tjrranny; the total dis¬ 
junction of them for the present, would in tlie end produce 
the same effects, by causing that union against wliicJi it seems 
to provide. The h^gislative would soon become tyrannical, 
by making continual encroachments, and gradually assuming 
to itself tlie rights of the executive power. Thus the long 
parliament of Charles the First, wliile it acted in a constitu¬ 
tional maimer with the royal concurrence, redressed many 
heavy grievances, and established many salutary laws. But 
when the two houses assumed the power of legislation, in 
exclusion of the royal authority, they soon after assumtid like¬ 
wise the reins of administration; and in consequence of these 
imited powers, overturned both church and state, and esta¬ 
blished ii worse oppression than any they pretended to remedy. 

To hinder, therefore, any such encroachments, the sovereign is 
a necessary part of the Parliament: and, as this is the rea.son 
of liis being so, very properly, therefore, the share of the legis- 


1 Hallam, Const. Hist. vol. iii. ch. 16. 
' 4 Inst. 1,2; stat. 1 £liz. c. 3; Halo, of Pari. 1. 


* 4 Inst. 6. 
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lation, which the constitution has placed in the Crown, consists 
in tlie power of rejecting rath(ir than resolving; this being 
Kufliciont to answ(;r the end projwsed. For we may apply to 
tlie royal negative in tliis instance, what-Cicero observes of 
the negative oi tlie Roman tribunes, that the Crown has not 
any power of doing Avrong, but merely of preventing wrong 
from biiing done/ Tlie Crown cannot begin of itself any 
alt(‘rations in the present establishiid law; but it may approve 
or disiipprove of the alterations suggested and consented to by 
the two houses. Tins h?gislative, therefore, cannot abridge the 
executive jiowor of any rights which it now lias by law, with¬ 
out its own coiLsent; since the law must pcrjietually stand as 
it now d(M?s, unless all the powers will agree to alter it. And 
herein, indeed, consists tins true excellence of the English 
government, that all the parts of it form a mutual check upon 
[ 155 ] caidi otlujr. In the legislature, the people are a check upni 
the nobility, and the nobility a check ujKm the people, by 
the mutual privilege of rc‘jecting what the other has resolved; 
whih; the sovereign is a (iheck upon both, which presciwcs the 
executive power from encToachments. And this veiy excicu- 
tive power is again checked and* k(‘pt Avithin due bounds by 
the tAvo houses, through the privilege) they have of iiKpiiring 
into, impeaching, and punishing the conduct (not, indeed, of 
the sovereign,“ which Avould d(‘stroy his constitutional indc- 
ptmdence; but, what is more beiieKcial to the publii*) of his 
evil and jMjmicions counsellors. Thus every branch of our 
civil polity supports and is suppn-ted, regulates and is regu¬ 
lated, by the rest: for the two houses naturally di’aAving in tAvo 
directions of opposite interest, and the pn'rogative in another 
still different irom them both, they mutually keep each other 
from exceeding their proper limits; while the whole is pre¬ 
vented from separation, and artificially connecteil tog(‘ther 
by the mixed natiu'e of the CroAvn, Avhich is a part of the 
legislative, and the sole executive magistrate. Like Jthroe 
distinct jiowers in mechanics, they jointly impel the machine 
of government in a direction different from what either, acting 
by itself, Avould have done; but at the same time in a direc¬ 
tion partaking of each, and formed out of all; a direction 

^ Sulla—irihunis plehU sud lege iujurite facienda pt^eelaiem adendty auxilii ferendi 
relifiuit, De LL. 3, 9. 

" Stat. 12 Car. IT. c. 30. 
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which constitutes the true line of liberty and happiness of the 
community. 

Let us now consider these constituent parts of the sovereign 
jwwcr, or parliament, each in a separate view. The queen’s 
maj(isty will be the subject of the next, and many subsequent 
chaptci’s, to wliich we must at present refer. 

The next in order are tlie spiritual lords. These ‘now’ 
consist of the two Archbishops of York and Canterbiuy, the 
Bishops of London, Durham, and Winchester, and twenty- 
tlu'ee other bishops of dioceses in England, according to their 
priority in consecration and the archbisliop and three l)isho]>s 
for Ireland, who sit in Parliament by rotation.'^ All these arci 
supposed to hold ceilain ancient baroflies * under tlie Cromi: for 
William the Conqueror thought jmqMu* to change the spiritual 
tenure of frank-ahnoign, or fn>e alms, under which the bishops 
held their lantls dining the Saxon gf)vemment, into.the feuilul 
or Nonnan tenure by barony; which subjected their estates to 
all civil eharg(‘s and lussessuumts, from wliich tliey witc bi*for(! 
exciinpt and, hi right of su(H?ession to thosii baronies, which 
Avere inalienable from their r(\spective dignities, the bishops 
and abliots Avero alloAV(^d tludr s()ats in the House of Lords.^ 
But tliough these lords spiritual are in the eye of the laAv a 
distinct estate from the lords teuqioral, and are so distinguished 
ill most of our Acts of Pai'liamcnt, yet in practice tluy an' 
usually blended together imdiT the one nanui of the lords; 
tliey intennix in their votes; and the majority of such inter¬ 
mixture joins both estates.* 

• 

" 6 & 7 Will. IV. c. 77; 3 & 4 Viet. 

C. 113; 13 & 14 Viet. c. 94. 

39 & 40 Geo, nr. c. 67. 

* ‘At the dissolution of the monas¬ 
teries by Henry VIII. the spiritual lords 
included twenty-six mitred abbots and 
two priors (Sold. tit. hon. 2, 5, 27), a 
very eonsidcrable body, and in these 
times equal iu number to the temporal 
nobility (Co. liitt. 97). They eom- 
posed more than a third part of the 
House of I.ords; and although their 
number varied considerably iu different 
Parliaments, tliey always, joined to the 
twenty-one bishops, preponderated over 
the temporal peers.’ (llallam, Const. 

Hist. V. i., eh. 2) 

r Gilb. Hist. Exeb. 55 ; Spelm. W. I. 

291. 


» Glanv. 7,1; Co. Litt. 07 ; Seld. tit. 
hon. 2, 5,19. 

* From this want of a separate as¬ 
sembly and separate negative of the 
prelates, some writers have argued 
(Whitelocke on Pari. c. 72 ; AVarbiirt. 
Allisnce, b. 2, c. 3) very cogently, that 
the lords spiritual and temporal are 
now in reality only one estate (l>yor, 
60); which is unquestionably true in 
every effectual sense, though the an¬ 
cient distinction between tliem still 
nominally ^.ontinues: forif a bill should 
pass their house there is no dc^bt of its 
validity, though every lord spiritual 
should vote against it. Seiden gives an 
instance (Baronage, p. 1, c. G) in the 
Act of Uniformity (1 Kliz. c. 2), which 
was passed with the dissent of all the 


TUo sovereign. 


'J'lio spiriUuil 
loids. 


[ i-'-xi ] 
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The temporal 
lordf. 

[157] 


Tho lards temporal consist of all the peers of the realm (the 
bishops not being in strictness held to be such, but merely 
lords of Parliament)'* by whatever title of nobility distin¬ 
guished; dukes, marquisaes, earls, viscounts, or barons; of 
which dignities we shall speak more hereafter. Some of 
tlicse sit by descent, as do all ancient peers; some by creation, 
as do aU new-made ones; others, since the union with Scot¬ 
land, by election, which is the case with the sixteen jieere, 
who represent the body of the Scots nobility* ‘ for the Parlia¬ 
ment for which they are elected; and, since the union with 
Ireland, with the twenty-eight representative peers, who are 
elected for life, to represent the Irish nobility. The number 
of lords temporaV is indefinite, and may be increased at will 
by the power of the Crown, ‘ by tho creation of peers of the 
United Kingdom.' Once, in the reign of Queen Anno, there 
was an instance of creating no less than twelve together; in 
contemplation of which, in the reign of King George tho 
Fii*st, a bill passed the House of Lords, and was countenanced 
by the then ministry, for limiting the number of the peerage. 
This was thought by some to promise a great acquisition to 
the constitution, by restraining the prerogative from gaining 
the ascendant in that august assembly, by pouiung in at plea¬ 
sure an unlimited number of new-created lords. But the bill 
was ill relished, and miscarried in the House of Commons, 
whose leading members were then desirous to keep the avenues 
to the other house as open and easy as possible. ‘ The Keform 
Act of 1832 was only can*ied in the preconcerted absence of 
the peers opposed to it, in consequence of an intimation that 
the king was prepared to create, if necessary, a sufficient 
number of peers to outvote them.’® 


bishops (Gibs. Codoz, 28G), and t .ere- 
fore the style of lorda ipiritval is omitted 
throughout tho whole: ond Sir Edward 
Coke gives many instances (2 Inst. 58«), 
6, 7). It was holden by the judges (7 
Hen. VIII.), that the king may hold a 
Parliament without any spiritual lords 
(1 Keilw. 184). This was also exempli¬ 
fied, in in the two first Parliaments 

of Charles II., wherein no bishops were 
summoned till after tlic repeat of the 
statute 16 Car, I. c. 27, by statute 13 
Cor. IT. si. I, c. 2. On the other hand, 
it would probably be equally good if 


the lords temporal present were inferior 
to the bishops in number, and every one 
of those temporal lords gave his vote 
to reject the bill; though Sir Edward 
Coke seems to doubt whether this would 
not be an OrdindHce^ rather than an Act^ 
of Parliament. (4 Inst 25.) 

» Stauiiford, P. G. 153; 2 Salk. 135. 

‘ * The arguments for and against a 
limitation of the number of the peerage, 
or, practically, a restriction of the power 
of the Crown to create peers, are fully 
stated by Mr. Hallam, Const. Hist. vol. 
Hi, ch. 16.' 
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Tlie distinction of rank and honour is necessary in every 
well-govemed state: in order to reward such as are eminent 
for their services to the public, in a manner the most desir¬ 
able to individuals, and yet without burden to the community; 
exciting thereby an ambitious yet laudable ardour, and gene¬ 
rous emulation in others. And emulation, or virtuous ambi¬ 
tion, is a spring of action, which, however dangerous or invidious 
in a mere republic or under a despotic sway, will certainly 
be attended witli*good effects under a free monarchy; where, 
without destroying its exist^ce, its excesses may be con¬ 
tinually restrained by that superior power from which all 
honour is derived. Such a spirit, when nationally diffused, 
gives life and vigour to the community; it sets all the wheels 
of government in motion, wliich, under a wise regulator, may [ 158 ] 
be directed to any beneficial purpose; and thereby every 
individual may be made subservient to the public good, while 
ho principally means to promote his own particular views. 

A body of nobility is also more peculiarly necessary in our 
mixed and compounded constitution, in order to support tlie 
rights of both tfte Cro^ra and the people, by forming a barrier 
to witlistand the encroachments of both. It creates and pre¬ 
serves that gnidual s(*ale of dignity which proceeds from the 
peasant to the prince; idsing like a pyramid from a broad 
foimdation, and diminishing to a point as it rises. It is tliis 
ascending and contracting proportion tliat adds stability to 
any government; for when the departure is sudden from one 
extreme to another, we may pronounce that state to be pre- 
cai'ious. The nobility, therefore, are the pillars, which are 
reared from among the people more immediately to support 
the tlirone; and, if that falls, they must also be buried under 
its ruins. Accordingly, when in the last century the Com¬ 
mons had determined to extiipate monarchy, they also voted 
tlio House of Lords to be useless and dangerous. And since 
titles of nobility aro thus expedient in the state, it is also 
expedient that their owners should form an independent and 
separate branch of the legislatiu’c. * Their independence alike 
of tlie Crown and of the people is secured by their hereditary 
character; for it is essential, in order to be a peer of Parlia¬ 
ment, tliat the peerage should be hereditary,*^ The lords form 


* WauleyMe Peerage, Sees. 1655-56. 
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also a separate branch of the legislature, for if they ’ were con¬ 
founded with the mass of the people, and like them liad only 
a vote in electing representatives, their privileges would soon 
be borne down and overwhelmed by the popular torrent, wliich 
would effectually level all distinctions. It is therefore higlily 
necessary that the body of nobles should have a distinct as¬ 
sembly, distinct deliberations, and distinct powers from the 
Commons.® 

The Commons consist of all. such men of j^ropeily in the 
kingdom, as have not seats in the House of Lords; every one 
of whom has a voice in Parliament, either pci’sonally or by 
liis representatives. In a free state, every man who is sup¬ 
posed a free agent, ought to be in some measure Ins own 
governor; and, therefore, a branch, at least, of the legislative 
power should reside in the whole body of the peojdo. And 
tliis power, when the territories of the state are small, and its 
citizens' eixsily kno^vn, sliould be exercised by the peo]>le in 
tlieir aggregate or collective capacily, as avos Avisely ordained 
in the ptitty republics of Greece, and the Gmt rudiments of 
the Homan state. But tliLs Avill be liighly im^onvenhint, when 
the public territoiy is extended to any considerable degi-ee, 
and the numl>or of citizens is iner('ased. Thus when, afti^r 
the social Avar, all the burghei-s of Italy Avere admitted free 
citizens of Rome, and e*ach had a vote in the public assemblies, 
it became impossible to distinguish the spmious from tlie real 
voter, and from that time all elections and popular delibera¬ 
tions gi'CAV tumultuous and disorderly, whicli paved the Avay 
for Jdarius and SyUa, Pompey and Ctesar, to trample on tlio 
liberties of their countiy, and at last to dissolves the com- 
mouAvealtli. In so large a state as om^, it is, thm’cfore, veiy 
wisely contrived, that the people should do that by th(»ir 
representatiA'es, which it is irapi*acticable to poi-form in person; 
representatives, chosen by a number of minute and se2»aratc 
districts, where all the voters are, or easily may l)e, distin¬ 
guished. The counties are therefore reprc^scnted by Itniglits 

* Much valuable information os to 182G. The errors and misconceptions 
the origin, rights, and constitution of into which the Committee fell, or were 
the Peerage, is collected in the four led, w’cre exposed by the late Mr. Allen, 

Reports of the Committee appointed in an able criticism of these reports, 
by the T.ords to repf)rt on the Dignity in vol. xxxv. of the LIdiuburgh Ue- 
of a Peer of the Realm,printed in view\ ♦ 
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elected by the proprietors * and occupiers ’ of lands; and tlie 
cities and l)oroughs are represented by citizens and burgesses, 
chosen by the mercantile part, or supposed trading interest of 
tlie nation. The number of English representatives is 497, 
of Scots 53, and of Irish 105 ; in all G55.' And every mem¬ 
ber, though chosen by one particular district when elected and 
returned, serves for the wliole realm. For the end of his 
coming thither is not pariicular, but general: not barely to 
advantage his eSnstituents, but the common wealth; to advise 
liis sovereign (as iij)peHrs from the wi*it of summons) ® “ cfe com* 
muni consillo mper negotiis quibvsdam ardnis et urgentibua^ regem^ 
statum^ et defenstonem regni Anglice et eccle%im Ariglicance cancer* 
nmtibus,^* And, tlw^refon*, he is not bound to consult with, 
or take the advice of* his constituents upon any particular 
point, unless he himself tliinks it prefer or pnident so to do. 

These are the constituent paiis of a parliament; the queen, [ 160 ] 
the lords spiritual and temporal, and the commons. Parts, 
of wliicli each is so necessary, that the consent of all three is 
r(}quired to make any new law that shall bind the subject. 

Wliatover is enacted for law by one, or by two only, of the 
tlu(.^e is no statute; and to it no regard is duo, unless in 
mattt'rs r(ilaling to their own privileges. For though, in times 
of mailncss and anarchy, the commons once passed a vote,*' 

“ that whatever is enacted or declared for law by the Com¬ 
mons in Parliament assembled hath the force of law; and as 
th(! p(M)plo of this nation arc comduded thereby, although the 
consemt and concurrence of the king or House of Peers be not 
had theretoyet wlu*n the constitution was restored in all 
its fonns, it was piuricuLirly ena<.*t(Hl by statute 13 Car. II. 

1 , that if any person shall maliciously or advisedly aifim, 
that both or either of the Houses of Parliament have any 
h'gislativo authority >vithout the king, such person shall incm- 
all the poiuilties npreemunite. 


^ * Tlio number of representatives for 
England iind Wales is TiOO, viz. 158 for 
counties and .342 for boroughs (2 & .3 
Will. IV. c. 45). But the boroughs of 
Sudbury and St. Albans having been 
disfranchised for bribery (7 & 8 Viet, 
c. 5.3; 1.5 St, 16 Vict. c.!»), the number 
is now 497. The number of representa- 

VOL. I, 


tives for Scotland is 53, viz, 30 for 
counties and 23 for boroughs (2 & 3 
Will. IV. c. 65). The number of Irish 
representatives is 105, viz, 04 for coun¬ 
ties and 41 for boroughs (3 & 4 Will. 
IV. c. 88.)* 
r 4 Inst. 14. 

^ 4 Jan. 1648. 
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[ 161 ] 


III. We are next to examine the laws and customs relating 
to parliament, thus united together and considered as one 
aggregate hodj. 

The power and jurisdiction of parliament, says Sir Edwai*d 
Coke,’ is so transcendent and absolute, that it cannot be con¬ 
fined cither for causes or persons within any bounds. And 
of tliis high court, he adds, it may bo truly said, ai antiquita- 
tern ^cteSy eat vetuatiaaima; ai dignitatem, eat honcratiaaima; 
ai juriadictionem, eat capadaaima” It has srfvercign and un¬ 
controllable authority in the making, confli’ming, enlarging, 
restraining, abrogixting, repealing, reviving, and expounding 
of laws, concerning matters of all possible denominations, 
ecclesiastical or temjwral, civil, military, maritime, or cri¬ 
minal : this being tlie place where •that absolute desjwtic 
power, which must in all^ovemments reside somcAvlitTc, is in¬ 
trusted by the constitution of these kingdoms. All inisc^hiefs 
and gi’ievancos, operations, and remedies, that ti-anscend the 
ordinary course of the laws, are within the reach of this extraor¬ 
dinary tribunal. It can regulate or ne^v model tlie succession 
to the Croxvn, as was done in the reign of Henry VIII. and 
William III. It can alter the established religion of the land, 
as was done in a variety of instances, in the reigns of King 
Henry VIII. and his three cliiltlren. It can cliango and create 
afresh even the constitution of the kingdom and of parliaments 
themselves, as was done by the act of union, the several sta¬ 
tutes for triennial and scptemiial elections, ‘ and the Eeform 
Act, 1832.’ It can, in short-, do everj^hing that is not natu¬ 
rally imjx)ssib]e; and, therefore, some have not scrujihid to 
call its power, by a figure rather too bold, the omnipotence of 
parliament.^ True it is, that what the parliament docs no 
authority upon earth can undo. So that it is a matter most 
essential to the libertier of tlus kingdom, that such members 
be delegated to this important trust, as arc most eminent for 
their pnjbity, their fortitude, and their knowledge; for it was 
a known apophthegm of the great Lord Treasurer Burleigh, 
“ That England could never bo ruined but by a parliament 

' 4 InBt. 36. ercisc of the prerogative, and tho House 

i The omnipotence of Parliament Big> of JjordB, in the interpretation of laws, 
nifics nothing more than the Bupreme * in its judicial capacity,* arc also omni- 
sovcrcign iK>wer of the state, or a power potent; that is, free from the control of 
of action uncontrolled by any superior. any superior provided by the constitu* 
In this sense tho sovereign, in the ex- tion.— [Christian.] 
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and, as Sir Matthew Halo oh^ervcs,*' this Ijeing the highest 
and greatest court, over which none other can have jurisdic¬ 
tion in the kingdom, it* by any means a misgovernment should 
any way fall upon it, the subjects of tliis kingdom are left 
without all maimor of remedy. To the same purpose tlie 
President Montesquieu, though I trust too hastily, presages, 
that as Eome, Sparta, and Carthage have lost their liberty 
and perished, so the constitution of England will in time lose 
its liberty, will perish: it will perish whenever the legislative 
power shall become more corrupt than the executive. 

It must be owned that Locke,^ and other theoretical writers, 
have held, that “ there remains still inherent in the people a 
supreme power to remove or alter the legislative, when they 
find the legislative act contrary to the trust reposed in them: 
for when such trust is abused, it is thereby foi-feited, and de¬ 
volves to those who gave it.” But however just this concln- [ 1C2 ] 
sion may be in theory, we cannot practically adopt it, nor 
take any legal steps for carrying it into execution, under any 
dispcnsiition of government at present actually existing. For 
this d(ivohition of power, to the peojde at large, includes in it 
a dissolution of the whole form of government established by 
that people; reduces aU the mcmbei's to their original state of 
equality; and, by annilulating the sovereign power, repeals 
all positive laws whatsoever before enacted. No human laws 
will therefore suppose a case, wliich at once must destroy all 
law, and compel men to build afresh upon a new foundation; 
nor will they make provision for so desperate an event as 
must render all legal pravisions ineffectual. So long, there¬ 
fore, as the English constitution lasts, we may venture to 
affirm, that the power of parliament is absolute and without 
control. 


In order to prevent the miscliiefs that might arise, by plac- Qualification of 
ing tliis extensive authority in hands that arc cither incapable, uouscb. 
or else improper to manage it, it is provided by the custom 
and law of jiarliament,” that no one sliall sit or vote in cither 
house, unless he be iwmtg-me years of age. Tins is also ex¬ 


pressly declared by statute 7 & 8 Will. III. c. 25, witli regard 
to the House of Commons; doubts having arisen, from some 


contradi(?tory adjudications, whether or no a minor was inca 


^ Of Parliaments, 49, * On Gov. p. 2, § 149, 227. 

"* Whitclocke, c. 50; 4 Inst, 47. 

L 2 
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pacitated from sitting in that house." It is also enacted by 
statute 7 Jac. 1. c. (>, ‘ and 1 & 2 Will. IV. c. 9/ that no 
member be pennitted to ‘ sit or vote in ’ the House of Com¬ 
mons (‘except for the choosing of a speaker’), till he 1ms 
taken the oath of allegiance, ‘ at the table of the houseand 
by 30 Car. 11. st. 2, 1 Geo. I. e. 13, ‘and (5 Goo. III. e. 58/ 
that no member shall vote or sit in either house, till ho has . 
in the presence of the house taken the oaths of allegiance, 
supremacy, and abjimxtion. ‘ But as these oaths involve a 
declaration against transubstantiation and other doctrines of 
the Church of Koine, so that members of that persuasion 
could not conscientiously subscribe them, Roman Catholic 
mombem of pailiament are pennitted (10 Geo. IV. c. 7, s. 2) 
to take the oath prescribed by the Roman Catliolic. Relief 
Act.’ Aliens^ unless natmalized, were likexvise by the law of 
pai'liameut incapable! to serve therein;" and now it is (uuwtcd 
by statutes 12 it 13 Will. Ill, c. 2, ‘and 7 & 8 Viet. c. 66, 
s. 0,’ tlmt no alien, oven though he be naturalized, shall bo 
capable of being a member of either house of parliament. 
And there ani not only these standing incapacities; but if any 
person is made a peer by the king, or elected to serve in the 
House of Commons by the people, yet may the respective 
houses upon complaint of any crime in such pei*son, and pr<K)f 
thereof, adjudge him disabled and incapable to sit as a 
member; ^ and this by the law and custom of pailiament. 

For, as evciy (‘ourt of justice liiis laws and customs for its 
direction, some the civil and canon, some the (»oinmon law, 
others their own peculiar laxvs and customs, so the high couit 
of parliament has iiLso its own ix^culiar law, called tlio lex et 
consuetudo parliamenti: a law wliich Sir Edwanl Cokc^'* ob¬ 
serves, is, “ ab omnibus qvxerenda, a multis igiwrata, a pauci» 
coffnitar It will not therefore be expoctc<l that we should 
enter into the examination of this law, with any degree of 
minuteness: since, as the same learned author assures us,^ 
it is much better to l>e learned out of the rolls of parliament, 

" Com. Jour. 10 Mar. 1629; 18 Feb. Feb. 1.^80; 21 Jun. 1628; 9 Nov., 21 
1625. .Tan. 1640; 6 Mar. 1676; 6 Mar. 1711; 

» Com. .Tour, 16 Dec. 1690. 7 Feb. 1769; 17 Feb. 1769; llatsclFs 

>* Whitclocke, of Pari. c. 102.. See Frccedents, vol. i. p. 53. 

Lords’ Jour. 3 May, 1620; 1.3 May, ‘i 1 Inst. 11. 

1624 ; 26 May, 172.'>. Com. Jour. 14 ' 4 Inst, 50. 
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and other records, and by precedents, and continual expe¬ 
rience, than can be expwjssed by any one man. It Will bo 
sufficient to observe, that the whole of the law and custom of 
parliament has its origin from this one maxim, “ that what¬ 
ever matter arises concerning either house of parliament, 
ought to be examined, discussed, and adjudged in that house 
•to wliich it relates, and not elsewhere.” “ Hence, for instance, 
the lords will not suffer the commons to interfere in settling 
the election of*a peer of Scotland; the commons will not 
allow the lords to judge of the election of a burgess; nor will 
either house permit thcs subordinate courts of law to examine 
the merits of either case.‘ But the maxims upon which they 
proceed, togctlu^r with the method of proceeding, rest entirely 
in the breast of the parliament itself; and are not defined and 
ascertained by any particulixr stated laws. 

Tlie privileges of parliament are likeudse very large and The 
indefinite. And therefore when in 31 Hen. Vl. the House of 
Lords propounded a <piestiou to the judges concerning them, ^ ^ 

the chief justice, Sir Jolin Fortescue, in the name of his 
brethnm, d<‘(*hircd, “ that they ought not to make aiLswer to 
that question: for it hath not been used aforetime that tlie 


• 4 Inst. 15. 

‘ * In the cn.se of Stockdale v. Ilaimard 
(7 Cnr. & Piiync, 737 ; U A. & K. 1, and 
11 A. & E. 253), the extent to which 
the courts of justice can take cogni¬ 
zance of tlie privileges of the House of 
Commons was much tiiscussed. The 
House of Commons had orci<>rcd a cer¬ 
tain Report to be printed, containing 
matter reflecting uiion Stockdale,which, 
if printed by any private person, would 
have been a libel. For the publication 
of this Report, pursuant to the order of 
tlio House, Stockdale brought an action 
against Messrs. Hansard, the printers 
to the House of Commons. 'I'hey 
pleaded that the documents in question 
had been publislicd under the direction 
of the House, and that the House had 
resolved that the power of publishing 
such of their reports, votes, nnd pi*o- 
ceedings as they thought conducive to 
the public interest, was an essential in¬ 
cident to the eouMtitutional functions 
of Parliament, more especially to the 


Commons* House as the representative 
portion of it. Upoi^dcmurrdr to this 
plea, the Court of Queen’s Bench bad 
to decide whether a court of law is or 
is not excluded by tlie “ hm of Parlia- 
vumt ” from the consideration of a pri¬ 
vilege claimed by a formal resolution 
of the House of Commons, and set up 
by their printer as a justification of an 
act otherwise fill. After a careful 
examination of all the authorities, and 
the must anxious consideration of the 
arguments, the four judges. Penman, 
C. J., Littledalc, Pattesun, and Cole¬ 
ridge, were unanimous in holding the 
pica imd, thus overruling the defence 
set up by Messrs. Hansard. The Re¬ 
ports of the ease arc alike iiitercstiug 
and amusing to the general reader as 
they arc instructive to the lawyer. In 
consequence of the decision, a statute 
was passed for the protection of per¬ 
sons piihlishing parliamentary reports, 
vofi^, or other proceedings by order of 
eUher House.’ (3 & 4 Viet. c. 9.) 
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justices should in any way determino the privileges of the 
high court of parliament. For it is so high and mighty in its 
nature, that it may make law: and that wliich is law, it may 
make no law: and the determination and knowledge of that 
privilege belongs to the lords of parliament, and not to the 
justices.” “ Privilege of parliament was principally established 
in oixler to protect its members not only from being molested* 
by their fellow-subjects, but also more especially from being 
oppressed by tlie power of the Crown. If, therefore, all the 
privileges of parliament were set do>vn and ascertained, and 
no privilege to be allowed but what was so defined and deter¬ 
mined, it were easy for the executive power to devise some 
new case, not witliin the line of privilege, and under pretence 
thereof to harass any refractory member and violate the 
freedom of parUament. Tlie (h'gnity and independence of the 
two houses are therefore in great meiisiire preserved by keep¬ 
ing tlaeir privileges indefinite.'^ Some, however, of the more 
notorious privifeges of the mombei'S of either hoiLse are, pri¬ 
vilege of speech, and of {>orson."' As to the first, privilege of 
speech, it is declared by the statute 1 W. & M. st. 2, c. 2, as 
one of the libeilies of the pcojde, “ that the freedom of speech, 
and debates, and proceedings in parliament, ought not to be 
impeached or questioned in any court or place out of parlia¬ 
ment.” And this freedom of speech is particularly demanded 
of tlie sovereign in person, by the speaker of the House of 
Commons, at the oj)cning of every new parliament. So like¬ 
wise is the other personal privilege, wliich immunity is as 
ancient as Edward the Confessor, in whose laws * we iind tliis 
[ ] preccjpt, “ ad s^nodos venimUbm^ sive summoniti sint^ sive per 

86 quid agendum Imhuerint, sit summa pax and so too, in the 
old Gotliic institutions, “ extenditur June pax et aecuritas ad qua- 
tuordeeim dies, canvocato regni smatur ^ This included fonnerly 
not only privilege from illegal violence, but also from legal 


Sold. Baronage, part 1, c. 4. 

* ‘ Lord Holt has laid down the law 
very diflcrcntly from Sir Edw. C^kc and 
Sir Wm. Blackstone.’ The authority 
of Farliament is from the law; and, as it 
is circumscribed by the law, so it may 
bo exceeded; and, if they do exceed 
those legal bounds and authority, their 
aers are wrongful, and cannot bo justi¬ 


fied any more than tho acts of private 
men.” (1 Salk. 505 ; 2 Ld. llaym. 1114.) 

** ‘ The privileges “ of their domestics 
and of their lantls and goods,” men¬ 
tioned in tliis place by Sir Win. Block- 
stone, were abolished by the statute 
10 Geo. HI, c, 50.* 

* ('op. 3. 

>' Steiruh. dc Jure Goth. 1, 3, c. 3. 
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arrests, and seizures by process from the courts of law. And 
still to assaidt by violence a member of either house is a high 
contempt of parliament, and is tliere punishable with the 
utmost severity. It has likewise peculiar penalties annexed 
to it in the courts of law, by the statutes 5 Hen. IV. c. 6, and 

11 Hen. VL c. 11. Neither can any member of either house 
be arrested and taken into custody, unless for some indictable 
offence, without a breach of the privilege of pailiament. 

But all othef privileges which derogate from the common 
law in matters of civil right are now at an end, save only as 
to the freedom of the member’s person; which in a peer (by 
the privilege of peerage) is for ever sacred and inviolable; 
and in a commoner (by privilege of parliament) for forty days 
after every prorogation, and forty dqys before the next ap¬ 
pointed meeting: “ wluch is now in effect as long as the parliar 
meiit subsists, it seldom being prorogued for more than fourscore 
days at a time. As to all other privileges, which obstruct the 
orflinaiy course of justice, they were restrained by the statutes 

12 WiU. HI. c, 3, 2 & 3 Ann. c. 18, and 11 Greo. IL c. 24, 
and are now totally abolished by statute 10 Geo. III. c. 50, 
which enacts, that any suit may at any time be brought 
agiiinst any peer or member of parliament, their servants, or 
any otlier person entitled to privilege of parliament; which 
shall not bo impeached or delayed by pretence of any such 
privilege; except that the person of a member of the House 
of Commons shall not thereby be subjected to any arrest of 
imprisonment. Likewise, for the benefit of commerce, it is 
]>rovided by ‘tlie Banlcmpt Law Consolidation Act (12 & 13 
Viet. c. 100), that if any trader, liaving privilege of parliar 
ment, commits any act of bankruptcy, he may be dealt with 

in b'ke manner as any other trader; but shall not be subject [ 100 ] 
to be an‘cstc<l or imprisoned during the time of such privilege, 
except in cases made felonies or misdemeanors Under the 
banknipt laws.’ ® 

The only way by which courts of justice could anciently 
take cognizance of privilege of parliament was by writ of pri- 


* 2 Lev. 72; Coudy v. Dyncombe, \ bankruptcy is superseded or his debts 
I'^x. 47)0. paid in full; and if cither one or other 

» * A member of the Uoiise of (.’oin- event does not take place within twelve 

moiis, udjudicated a Imiikrupt, is in- months, his seat becomes vacant.* (52 

capable of sitting in the House till his (leo. 111. c. 144,) 
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vilege, in the nature of a mperaedeas, to deliver the party out 
of custody when arrested in a civil suit.'* For when a letter 
was witten by the speaker to the judges, to stay pK)ceedings- 
against a pi*ivilegod j)erson, they rejected if as contrary to their 
oath of oflice.® But since the statute 12 WiU. III. c. 3, which 
enaiits tiiat no privileged person sluill be subject to arrest or 
imi>risonnient, it lias been ludd that such arrest is in-figular 
ab initio, and that the party inay be discliarged upon motion.** 
It is to be observed, that there is no precedent of any such 
writ of privilege, but only in civil suits; and that the statute 
1 Jae. I. c. 13, and that of King William (Avliiidi remedy some 
inconveniences arising from privilege of parliament) speak 
only of civil actions. And therefore the claim of privilege 
hjis been usually guarded with an exception as to the case of 
indictable crimes;® or as it has l>eeu frequently expn^ssed, of 
treason, felony, and breach (or surety) of the j)oat;e.^ WJi(3reby 
it seems to have beem imdcrstocKl that no privihge was allow¬ 
able in any crime whatsoever; for all crimes are treated by 
the law as being contra pacem domini regis. And instances 
haA'O not been Avanting wherein nrivileged persons hsiA^e been 
conAucted of misdemeanors, and committed, or prosecuted to 
outlawry, even in the middle of a session;'' Avliich proceed¬ 
ing has afterwards received the sanction and approbation 
of parliament.** To Avliich may be added, that thi3 (‘aso of 
v/riting and publishing seditious libels, has been r(*solvod by 
both houses,* not to be entitled to privilege; and that tlio 
[ 1(17 ] reasons upon wliich that case proce(*ded,^ (jxtended etiually 
to every indictable offence. So that the cliief, if not the 
only, priAdlege of parliaimmt, in su(*h case's, K(;ems to be tluj 
right of receiving immediate infonnation of the imprison¬ 
ment or detention of any memb(!r, Avith the n'ason for ^\llicll 
he is detained; a ])niciice that is daily used upon the slightest 
military accusations, preparatory to a trial by a comt-mar- 
tial; ^ and which is recognized by tbe severjil temporaiy 
statutes for suspending the Ilabeoa Corpus Act; Avhereby it 


Dyer, 59; 4 Pryn. Brev. Pari. 757. 
« Latch. 48; Noy 83. 

•* Stra. 989. 

* Com. Jour. 17 Ifitl. 

4 Inst. 25; Com. .loiirn. 20 May, 
iri7.>; JVilkfu'H rage, 2 Wils. 151. 


* Mich. 16 Edw. IV. in Scacch.; 
Lord Haym. 1161. 

** (,’om. dour. 16 May, 1726. 

' Jour. 21 Nov., and 29 Nov. 176.3. 

* Lords' Protest, 29 N<»v. 1763. 

•' Com. Jour. 20 Apr. 1762. 
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is provided, that no member of either house shall be detained 
till the matter of which he stands susj)ected be first communi¬ 
cated to the house of which he is a member,^nd the consent 
of the said house obtained for his commitment or detain¬ 
ing.^ But yet the usage has uniformly been, ever since tlie 
revolution, tliat the commmiication has been subsequent to 
the arrest. 

These are the general heads of the laws and customs relat- 
ing to parliaraeift, considered as one aggregate body. We 
will next proceed to 

• 

IV. Tlie laws and customs relating to the House of Lords in 
particular. These, if w(j oxclnde tlieir judicial capacity, wliich 
will be more pro})crly treated of in the third and fourth books 
of these Conunentaries, will take up but little of OTir time. 

One veiy aiu'ient 2 >rivil(*gc * now obsolete,' is that declared 
by the charter of the forest,^ confirmed in parliament 
9 Hen. III.; viz., that every lord s 2 )iritual or temporal sum¬ 
moned to i)arliament, and ]jassing through tlie royal forests, 
may, both in going and rctuniing, kill one or two of the deer 
without warrant; in view of the forester if he be jiresent, or 
on blowing a horn if he be absent; tluit ho may not seem to 
take the royal venison by stealth. 

In the next ])lacc they luive a right to be attended, and 
constantly are, by the judges of the Comds of Queen’s Bench 
and (^ommoji Plejis, and the barons of the Exchequer; as 
likewise by the Qu(‘cn’s leanied counsel, being seijeants;" for 
their, advice in ]xants of law, and for the gi-eater dignity of 
tlioir 2 u*o(‘(»edings. nie secretaries of state, with th(i attorney 
and solicitor general, w(‘rc also used to attend the Hous(i of 
Peers, and have to this day (togcth(*r with the judges, itc,), 
tiuur r('gidar writs of summons issued out at the beginning of 
every jMlrliamcnt," ad tractandum et consilium impendendumy 
though not ad consi ntimdum; but whenever of late yi^ai*s they 
have been uuunliors of th(‘ House of (J(mimons,p tludr atbmd- 
unce hero has fallen into disuse*. 


^ See particularly the statute 17 Gco- ® Stat. .31 Men. VIII. c, 10; Smith’s 
11. c. 0. Coinmonw. b. 2, c. 3; Moor. 5.')! ; 4 

C. 11. Tiist. 4; Hale, of Carl, i H). 

" ‘ Formerly also by the masters in See Com. Jour. 11 Apr, UU4; 8 

Chancery.’ Feb. 102(1; 10 Feb. 102.3; 4 Inst. 48. 


IV. The laws 
and cubtoiuM of 
the House of 
Lords. 
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V. Laws anil 
Customs of Iho 
House of 
Conuuons. 


Anotlier privilege is, tluit every peer, by licence fronx the 
sovereign, may make any other lord of parliament his proxy, 
to vote for him jji his absence.*^ A privilege which a member 
of the other honse can by no means hav6, as ho is himself but 
a proxy for a multitude of other people/ 

Each peer has also a right, by leave of the house, when a 
vote passes contrary to his sentiments, to enter his dissent on 
the journals of the house, with the reasons for such dissent; 
which is usually styled his protest. 

All bills lilvewisc, that may in their consequences any way 
uffbc't the right of the peerage, are by the cti^m of parlia¬ 
ment to have their fli-st rise and beginning in tlio House of 
Peers, and to suffer no changes or amendments in the House 
of Commons. 

Tliere arc also some statutes wliich relate peculiarly to tlie 
House of liOnls. Tims the statutes (i Aim. c. 23, ^ 2 & 3 Will. 
IV. c. 63, 10 & 11 Viet, c, 52, and 14 & 15 Viet. c. 87,’r(*gii- 
late the election of the sixteen representative peers of North 
Britain, in consequence of the twcnty-secjond and twonty-tliinl 
artichis of the union; and for that piuqxise pres<*ribe the oaths," 
&Q, to be taken by the electors ; direct the mode of bullottiug; 
prohibit the peers electing from being attendtid in an unusual 
manner; and expressly provide, that no other matter shall be 
treated of in that assembly, save only the election, on pain of 
inciuTing a preemunire. * The election of the representative 
peers for Ireland is rcgnlutod, as wc have already seen, by the 
fourth ai-ticle of the Union.’ 

• 

V. Tlie peculiar laws and customs of tlie House of Com¬ 
mons relate principally to the raising of taxes, and the elec¬ 
tions of members to servo in parliament. 

First, with regard to taxes: it is tlic ancient indisputable 
privilege and right of the House of Comimnis, that all grants 
of subsidies or parliamentary aids do begin in their house, and 
are fet bestowed by them although their grants aro not 


Seld. Baronaf^c, p. 1, c. 1. 

4 Inst. 12. No })ccr can hold more 
than two proxies; and if a peer, after 
appointing a proxy, appear pcrsonaliy 
ill Parliament, his proxy is revoked and 
annulled. No proxy can vote upon a 
(question of guilty or not guilty; and a 


spiritual lord can only be a proxy for 
spiritual lords, and a temporal lord for 
temporal lords. Proxies cannot be used 
in a committee.— [(hiRiSTiAN.] 

• 14 fc 15 Viet c. 87 ; 15 & 16 Viet 
c. 35. 

^ 4 Inst 29. 
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effectual to all intents and purposes, until they have the assent 
of the other two branches of the legislature. The general 
reason given for this exclusive privilege of the House of Com¬ 
mons, is, that the supplies are raised upon the body of the 
people, and therefore it is proper that they alone should have 
tlie right of taxing themselves. This reason would be unan¬ 
swerable, if the Commons taxed none but themselves; but it 
is notorious that a very large sliare of proj^erty is in the pos¬ 
session of the Tftmse of Lords: that this proj^erty is equally 
taxable, and taxed, as the property of the commons; and 
therefore the commons not being the sole persons taxed, this 
cannot be the reason of their having the sole right of raising 
and modelling the supply. The tnie reason, arising from the 
spirit of oiu* constitution, seems to be this. The lords being a 
I)ennanent licreditary body, created at plcsisure by the sove¬ 
reign, are supposed more liable to be influenced by the Crown, 
and when once influcinced to continue so, than the commons, 
who ai’e a tcmiporary elective Inxly, freely nominated by the 
peophi. It would therefore be extremely dangerous to give 
the lords any power of framing new taxes for the subject; it is 
sufficient that they have a power of w^jiicting, if they think the 
commons tof) lavish or improvident in their giants. But so [ 170 ] 
reasonably jealous are the commons of this valuable priAulego, 
that herein they will not sufler the other house to exert any 
power but that of rejecting; they will not permit the least 
iiltci'ation or amcndim^nt to be made by the lords to the mode 
of taxing the people hy a money billunder which appella¬ 
tion are included aU bills, by which money is directed to be 
raised upon the subject, for any purpose or in any shape wbat- 
soever; cither for the exigencies of government, and ceUectod 
from the kingdom in genend, as the ‘ property-tax ;* or for 
private beneiit, md collected in any particular district, as by 
turnpikes, parish rates, and the like. Yet Sir Matthew Hale'^ 
mentions one case, founded on the practice of iiarliament in 
tlie reign of fltmry VI,,"' wherein he tliinlcs the lords may 
alter a money bill; and that is, if the commons grant a tax 
ior four years; and tlie lords alter it to a less time, as for two 
ycai’S; here, ho says, the bill need not be sent back to the 

*' lUltam's Const. Hist. voLiii.ch.l3; bgc the answer to this case by Sir 
* On rarliarocnts, 65, 66. Ilcncu'^c Finch, Coin. Jour. 22 Apr. 

" Year-book, 33 IFon. VI, 17. But 1671. 
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QiiaUKcations of 
eluctord. 


commoii:; for tlieir concurrence, but may receive the royal 
assent without further ceremony; for the alteration of tlie 
lords is consistent with the grant of the commons. But such 
an experiment will liardly be repeated l>y the lords, under the 
present improved idea of the* privilege of the House of Com¬ 
mons, and, in any case where a money bill is remanded to the 
commons, all amendments in the mode of taxation are sure to 
be rejected. 

Next with regard to the elections of knights, citizens, and 
burg(.?sses; we may observe tliat heroin consists tlie exercise of 
the democratic part of our constitution: for in a domocraty 
there can bo no exercise of sovereignty but by suffrage, which 
is the declaration of the people’s will. In all democTacies 
therefore it is of the utmost iinpoi-tance to n^gulate by whom, 
and in what manner, the snffragi^s are to be given. And the 
Athemians so jusfly jealous of this pi*erog<itive, that a 

stranger, who interferesd in the assemblies of the people, was 
punished by their laws Avith death : bijcausci sucli a man was 
esteemed guilty of high treason, by usurping those rights of 
sovereignty, to which ho luui no title. In England, where 
the peojde do not debate in a collective body, hut by rej^rc- 
sentation, the exercise of tliLs soverciignty consists in the choice 
of ropresentatives. The laws have therefore voiy stri(‘.tly 
guarded against usiu-jmtion or abuse of this i)ower, by many 
salutarv provisioiLs, Avliich may be rodu(!od to these throe 
pohits, 1. The qnalificatKjiLs of the electors. 2. The qualifica¬ 
tions of the elected. 3. The proceedings at elections. 

1. As to the (jualifications of the ^doctors. Tlie true reason 
of requiring any qualification, with rc'gard to propeity, in 
voters, is to exclude such persons as are in so moan u situation 
that they are estc^emed to liav(5 no will of their own. If these 
persons had votes, they would be tciuptod to disjiose of them 
under some nndiic influ(*nco or other. 'Fliis would give a 
great, an artful, or a wealthy man, a largijr shai’e in elections 
than is consistent with general liberty. If it were probable 
that ev<uy man would give liis vot(i freely and without influ¬ 
ence of any kind, then, upon the true theory and gimnine 
principles of liberty, cv(;ry namihiT of the community, how¬ 
ever poor, should have a vote in electing those delegates, to 
whose (jhargo is committed the disposal of liis propei*ty, his 
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liberty, and liis life. But since tliat can hardly bo expected 
in persons of indigent fortunes, or such as are under the im¬ 
mediate dominion of othei's, all popular states have been 
obliged to establish certain qualifications; whereby some wJio 
are siLspocted to liave no will of their own, are excluded from 
voting, in order to set other individuals, whose wills may be 
supposed indcpende.nt, more thorougldy ujjon a level with 
ca(*]i other. 

And this constitution of suffrages is framed upon a wiser 
principle, Avith us, than either of the methods of A^oting, by 
centuries or by tribes, among the Eomans. In the method 
by centuiies, instituted by Seiwins Tullius, it Avas principally 
property, and not numbers, that turned the scale: in the 
metliod by tribes, gradually introdiwted by the tribunes of the 
p(iO]dc, numbers only Avere regarded, and property entirely 
overloolvod, Hencts the hiAvs passed by the fonne^r method 
laid nsiuilly too great a tendency to aggi-andize the patricians [ 172 ] 
or rich nobles; and those hy the latter had too much of a 
levelling pn'nciple. Our constitution steers btitween the two 
extniines. Only such arc entirely excluded, as can have no 
AA^ill of their OAvn: there is hardly a free agent to be found, 
who is not entitled to a vote? in some place or other in the 
kingdom. Nor is comparative wealth, or property, entirely 
disregarded in elections; for though the richest man has only 
one A^<»te at one places, yet if his projXArty be at all diffused, 
ho lifis prol)al»ly a right to vot(! at more places than one, and 
therefore has many rcpreseiitativos.^ 

But to ndurn to our qualifications; and first those of electors Eloctors for 
for knights of the shire. 1. By statute 8 Hon. VI. c. 7, and 
10 He-u. VI. c. 2, (amended hy 14 Geo. HI. c. 58,) the 
knights of the sliire are to he chosen of j)eoplo Avhereof 


* “This*' (says Sir William Black- 
attmo) “ is the spirit of our constitution; 
not that 1 assert it is in fact quite so 
perfect as I have here eii<leavoured to 
(ioscribc It, for, if any alterotioii might 
be wished or suggesteil in (he present 
frame of rarliamcnts, it should be in 
favour <*f a more complete representa¬ 
tion of the people.” And in a note 
the learned commentator adds, “The 
candid and Intelligent reader will apply 
this observation to many other parts of 
the work before him, wherein the con¬ 


st! iiition of onr laws and government 
arc represented os nearly approaching 
to perfection; without descending to 
the invidious task of pointing out such 
deviations and corruptions, as length of 
time and a loose state of national morals 
have too great a tendency to produce. 
The incurvations of practice are then 
the most notorious wlien comj)ared with 
the rectitude of the rule; and to eluci¬ 
date the clearness of the spring, conveys 
(he strongest satire on those who have 
polluted or disturbed it.” 
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every maii shall have freehold to the value of forty shillings 
by the year witliin the county; which (by subsequent statutes) 
is to be clear of all cliarges and deductions except par¬ 
liamentary and parochial taxes. Tlie knights of shires are the 
representativas of the landholders, or landed interest of the 
kingdom : their electors must therefore have estates in lands 
or tenements witliin the coimty represented: these estates 
must ‘ formerly have been’ freehold, that is, for tenn of life at 
least: because beneficial leases for long tei^ of years wore 
not in use at the mjiking of those statutes, and copyholders 
were then little better tlian viUcins, absolutely dependent upon 
their lords: and tliis freehold must have been of forty shillings 
[ 173 ] annual Vidue: because that sum would then, with proper in¬ 
dustry, have fumislied all the necessaries of life, and rendered 
the freeholder, if ho pleased, an indtipondent man. For Bishop 
Fleetwood, in his chrmicum predommy written at the beginning 
of the present centuiy, has fully proved forty shillings in the 
reign of Henry VI. to have l>ecn equal to twelve pounds per 
annum in the reign of Queen Anno; and, as the value of 
money is very considerably lowered since the bishop wrote, I 
tliink we may fairly conclude, from this and other circum¬ 
stances, that what was equivalent to twelve pounds in his days 
is equivalent to twenty at present. ‘ Tlie Refoi-m Act (2 Will. 
IV. c, 45) on the one hand considerably extended, and on the 
other hand restricted the right of voting in counties. The 
electors of knights of the shire consist now of 

1. ‘ Forty-shilling freeholders of inheritance.’ 

2. ‘ Forty-sliilling freeliolders for life or lives, seised on the 
7th of June, 1832 (the date of tlie Reform Act), and continuing 
so seised.’ 

3. ‘ Foriy-shilling freeholders in the actual and bona fid(! 
occupation of their freeholds, or who acquired tlumi by mar¬ 
riage, marriage settlement, devise or promotion to any bene¬ 
fice or office.’ 

4. * Freeholders for life, or lives of the clear yearly value of 
ten poimds above all rents and cliargos, and j)Ci'sons legally or 
equitably seised of any lands or tenements of copyhold, or any 
other tenure whatever (excujpt freehold) for life or lives, or any 
larger estiitc of tlie cleai’ yearly value of ten pounds.’ 

5. ‘ Ijeaseholders of frceliold or other lands for the residue, 
wliatcvcr it may be, of any term originally created for a period 
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of not less than sixty years (whether determinable on a life or 
lives, or not) of the clear yearly value of not less tlian ten 
pounds, or for the residue, wliatevcr it may bo, of any term 
originally created for a period of not less than twenty years 
(wliether dctorminable on a life or lives or not) of the clear 
yearly value of not less tlian fifty pounds. Sub-lessees of either 
of such terms must be in the actual possession of tlie premises 
to entitle them to vote.’ 

C. ^ Occupiers ^is tenants under one landlord, of lands or 
tenements at a yearly rent of not loss than fifty poimds,’ 

Thus much for the electors in counties. 

As for the electors of citizens and burgesses, these are sup- 
}x>sed to be tlie mercantile part or trading interest of this king¬ 
dom, Ihit as trade is of a fluctuating natmo, and seldom long 
fixed in a ])lace, it was formerly left to the Crown-to summon, 
pro re nata, the most flourishing towns to send representatives 
to jiarliament. So that aif towns increased in trade, and grew 
populous, they were admitted to a share in the legislative. 
But the misfortune was, that the desei*ted boroughs continued 
to bo summoned, as well as those to whom their tnuie and 
inhabitants wore transfciTcd; except% few which petitioned to 
be cased of the expense, then usual, of maintaining their mem¬ 
bers : four shillings a-day being allowed for a knight of the 
sliirc, and two shillings for a idtizcn or burgess; which was 
the rate of wages established in the reign of Edwai’d 111,^ 
The universities were in general, not cmi>owcrcd to send bur¬ 
gesses to })arliament; though once, in 28 Edw. I., when a 
parliament was summoned, to consider of the king’s n'ght to 
Scotland, there were issued wi'its which required the University 
of Oxford to send up four or five, and that of Cambridge two 
or tlu'ce, of tlieir most discreet and learned ]a^vyel*s for that 
purjjosc.’* But it was King James the First Avho indulged 
them with the pennanent privilege to send constantly two of 
their own body; to serve for those students, who, though use¬ 
ful membci s of the community, were neither concerned in the 
Lmded nor the trading interest; and to protect in the legis- 

• 

y 4 Inst. 46. “ Hence,” says Black* since Fortcscue's time, in the reign of 

stone, the members for boroughs now Henry the Sixth, from 300 to upwards 

[1758] bear above a quodruxile propor* of 500, exclusive of those for Scotland.” 

tion t%thosc for counties, and the num~ Bl. Com. vol. i. p. 174. 

bor of Parliament men is increased • Prynne, Pari. Writs, 1,345. 


[ 174 ] 

Electors of 
citizens uiid 
burgCBSCB. 



ICO 


TlJE PARLIAMENT. 


[175] 


lature tho rights of the roinihlic of letters.® The right of elec¬ 
tion in borongks ‘ mis formerly and in some res[)ects still ’ is 
various, depending entirely on the several ohai'tcrs, customs, 
and constitutions of the respective pfaces, winch ‘ foimcrly ’ 
oc(!jusioncd infinite disputes. ‘Tlie Reform Act, while it j)rc- 
servefl many then existing rights, at the same time coiisi- 
deraldy luinxnved the old rights of voting in borouglis, and 
introduced a now class of eletdors, whose qualifi(?ation depends 
on the occupation of ])roperty. 


1. ‘ Subject to certain restrictions iis to residence', the right 
of voting was reserved to all persons enjoying the franchise on 
the 7th of Juno, 1832,’ 

2. ‘ Resident burgesses and freemcui (and freemen and livoiy- 
men in the city of London), and residtuit frooholdors or bur¬ 
gage tenants in cities or towns, being counties of themselves, 
are entitled to the franc]lise iis befonj the Act.’ 

fS. ^TJie franchisci Avas newly cwiferred on 0 (?cupiei’s (as 
owners or tenants) of liouscs or buildings, being, eitlier sepa¬ 
rately or together with land, of tlio clear yearly value of not 
less than lOZ., and paying rates for the relief of tlio poor. 
Tliis right of voting wtx®tho j^riiicipal fc'ature of the ^Refoim 
Act, so far as regards the qualification of electors, and in the 
now parliamtmtary iMmaighs creativl by that Act, such as 
Birmingham and Jdanchestcr, the electoi-s consist entirely of 
tliis class of pei*sons.’ 

* Formerly, the right of each person to vote was ascertained 
at the time of tlu* (lection, and as he t(md(Ted his vote; but 
now a n'gistcr of vot(?rs is y<‘arly made in counties and bo¬ 
roughs ; and the appearance of a pei’son’s name on the register, 
is decisive of his right, and so, on the other hand, tlie absence 
of his name is conchisive of his want of qualification. This 
systcun of registi’ation was fii-st introduced by the Reform Act, 
but the metliod then adopted jiroving defective in many 
rf'spocts, the statute (J Viet. c. 18 was subsequently passed, 
regulating the formation of this register.’ 

‘ In counties, the overseem of evciy parish and township 
publish before the 20th of June, a notitte (with the foims of 
whidi they are supplied by the clerk of the peace) requiring 
peu-sons entitled to vote, who are not already on the register, 


• Tho ITnivcrsities, it may be added here, arc not affected by the Reform Act. 
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or who have changed tlieir qualification or place of abode, and 
who are desirous to have their names inserted in the new 
register, to send in a written notice of their claims before tlie 
20t]i of July, according to a certain form which is provided. 

Lists of such claims and also copies of the existing register are 
then piiblished, and any jxn son may object to any of sucJi 
names, a list of which objections, if any, is also to bo published, 
and fill tlioso lists are to be delivered to the clerk of the peace 
before the 29th of August.’ 

‘ In the case of cities and boroughs, the overseers of each 
parish in it are to publish a notice that no person will be 
entitled to vote in rc^spect of the occupation of premises, unless 
liis rates and taxes are paid by the 20th of July, and such 
overseers are also to publish Ixfibrc the 1st of August, a list of 
10?, occupiers, and town-derks are to prepare ancL publish the 
list of fro<mi(*ii, Pci'sons entitled to the finncliise, wlio are 
omitt(*d from the l)orough. lists, are to give notice of their 
claims. Objections may be made, as in the case of coimties, 
and lists of claims and obj(H*tions are to be published, and 
copies of all these Ests are to hn delivered to the town-clerk/ 

^Abstracts of tliese lists of county and borough voters, Revising the 
claims, and objections, are transmitted to the revising harris- 
ters, who are bimdsters of not less than three years’ standing, 
annuallji a])])ointed hy the senior judge of assi/e in each 
summer emmit (and for ]\Iiddl(*sex, Loudon, and Westminster, 
by the Loitl Chief Justkio of the Court of Queen’s llentdi), and 
who hold distri(*t courts iu counti<\s and in hoitmghs between 
the inth of S(?ptember and the last day of October for revising 
the lists. At those coTirts the overset'rs, claimants, and otluT 
pemms interested attend, and tlio barrister revises ui- corrects 
the lists by abiding or expunging names, con’ccting mistakes, 
and making alterations tliorcin, according to liis decision on 
the vjilidity of the claims and cbjec^tions brought before him 
for his atijudication.’ 

‘ The county lists are returned to the (dork of the peace, 
who sig!Ls and delivers a copy printed in a book to tJie slierifF, 
and the borough lists are in like maiuKT returned to the town- 
clerk, who signs, a printed cojiy, and delivers it to the returning 
officer. The printed signed books so formed become the regist<?v 
of voters for one year, from the last day of November in the 
year it is miule, to the first of December in the ensuing year.’ 

VOL. T. M 
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‘ Appeals may be allowed on points of law from the decision 
of the revising barrister, if he thinks such appeals reasonable. 
These appeals are determined by the Court of Common Pleas, 
on a statement of facts or case, as it is generally termed, 
prepared by the* revising barrister, and the decision of the 
court is notified to the sheriflF or returning "officer, as the case 
may be, and the register altered conformably to such decision.* 

* Although the general nature of the qualification for electors 
in counties and borouglis lias been stated, it is in many cases 
necessary, in order to entitle the possessors of such qualifica¬ 
tion to have their names placed on the register, that they 
should have enjoyed it for a certain period. Thus, aU persons 
who claim to vote in counties in respect of freehold, copyhold, 
customary or ancient demesne qualifications, must have been 
in the actual possession thereof, or in the receipt of the rents 
and profits for six t-alendar months at least, next previous to 
the last day of July in the. year in which they are registered. 
Occupiers of land at a rent of 50/. must have been in the 
occupation of such lands at that rent for twelve months before 
that day. So in boroughs, the 10/, occupiers must have occu¬ 
pied for twelve months before that day, and been liable to bo 
rated to the relief of the poor in respect of the same premises 
for that period.’ 

‘ It must be observed also, that the receipt of parochTal relief 
within twelve months of the same period, the being employed 
in mamiging or collecting the revenue, wliethcr in the exeke, 
customs, post office, or other de]jartment, or tlie being a police 
magistrate, or otlienvise employed under tlic l\)lice Acts, dis¬ 
qualify a pci*son, otherwise entitled, from being an elector. 

guaiiflcationsof Next, as to tlic q\ialifications of jx^rsons to be elected mcm- 
thneiecUHi. House of Commons. Some of these dcj)end upon 

the law and custom of parliaments, declared by tlie House of 

Commons others upon certain statutes. And from these it 

appears, 1. Tliat they must not bo aliens bom, or mind's, 

* idiots, lunatics, or outlaws in criminal prosecutions.’® 2. That 

they must not bo any of the judges *of the Superior Com-ts of 

Common Law,’^ because they sit in the lords’ house; ^ nor of 

• 

•’ Com. .Tour. 162.*!, 

** Com. Jour. 9 Nov. 1605. 


4 Inst 47, 48. 
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the representative peers of Ireland,® nor of the judges of the 
Court of Session in Scotland,' nor of the judges of the courts 
of Ireland,® nor of the judges of the Admiralty,** nor of 
the Coimnissioners in Banlcruptcy,* nor of the Commis¬ 
sioners of tho Couii; for the Belief of Insolvent Debtors,^ 
nor of ilie judges of tlie coimty courts, nor of the assistant 
barristers in Ireland,* nor of tlie police magistrates,"* nor of tlie 
revising bairisters,’" nor of the clergy, for they sit in tho con¬ 
vocation ;® nor persons attainted of treason or felony,** for they 
are unfit to sit anywhere. 3. That sheriffs of counties, and 
mayors and bailiffs of boronglis are not eligible in their re¬ 
spective jurisdictions, as being returning officers;'* but that 
t])e sheriffs of one county are eligible to bo knights of another.' 
4. Tlmt in strictness, all membtirs ought to have been inhabit¬ 
ants of the pljice for wliich they are cliosenbut this, Imving 
been long disregarded, was at length entirely repealed by 
statute 14 Geo. III. c. 5§. 5. That no persons concerned in 
tho niauagoment of any duties or taxes created since 1692, 
except tho Coinrai&sioners of the Treasury,‘ nor any of the 
offi('(U’s following,** viz., eommissionei's of prizes, trans}x>rts, 
sic^k and wounded, wine licences, navy, and victualling; 
secretaries or receivers of prizes; compti-ollers of the army 
acicounts; agents for regiments; ‘commissioners for auditing 
public accounts; commissioners of w(wds and forests, &c,; 


• 39 & 40 Geo. ]ir. c. 67. 

^ 7 Geo, II, c. 16, s. 4, 

^ 1 & 2 Geo. IV. c. 44. 

3 & 4 Viet. c. 66. 

» 1 & 2 Will. IV. c. .66, g. 60. 

1 7 Geo. IV. c. 57. 

^ 10 & 11 Vic. c. 102, g. 18. 

' 36 Geo. ITT. c. 25, g. 3. 

•" 10 Geo. IV. c. 44, g. 18. 

" 16 Vie. c. 18, g. 29. 

** Com. Jour. 13 Oct. 155.3; 8 Feb. 
1620; 17 .Ian. 1661. ‘Whatever may 
have been tl\o original reason for ex¬ 
cluding the clergy, tho gtatutc 41 Oco. 
III. c. 63 (the result of Home Tooke's 
election), expressly disablcB priests and 
deacons (and ministers of the Church 
of Scotland) from being elected mem¬ 
bers of Parliament; and this provision 
was extended to Roman Catholic priests 
by the statute 10 Geo. TV. c. 7, s. 9.’ 


^ Com. Jour. 21 Jan. 1.580; 4 Inst# 
47. 

Bro. Abr, t. Parliament, 7; Com. 
Jour. 25 June, 1604; 14 Apr. 1614; 
22 Mar. 1620, 2, 4; 15 Jun.; 17 Nov. 
1685, Hal. of Pari. 114. 

' 4 Inst. 48; Whitelockc,of Pari. ch. 
99, 100,101. 

• Stat. 1 lien. V. c. 1; 23 Hen. VT. 
C. 15. 

* Stat. 5 & 6 W. fe M. c. 7. 

» stat. 11 & 12 Wm. HI. c. 2; 12 fit 
13 Wm. HI. c, 10; 6 Anno, c. 7; 15 
Geo. II. c. 22; 25 Geo. III. c. .52, s. 25; 
54Goo. III. c. 181, B. 14; 7 & 8 Geo. IV. 
C. 53: 10 Geo. TV. c. 62; 6 fc 7 Will. 
IV. c. 71, g. 5; 14 fie 15 Viet. c. 42, s. 10. 
Sec also the stat. 41 Geo, III. c. 52, 
extending the disabilitieg existing in 
Great Britain and Ireland to the Par¬ 
liament of the United Kingdom. 

M 2 
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titlie comiaissioners ;* governors of plantations and their 
[ 176 ] deputies; officers of Gibraltar; ‘governors and deputy-go¬ 
vernors of aiiy^of the settlements, presidencies, territoritis, or 
plantations of the East India Companyofficers of the Excise 
and Customs; clerks or deputies in the sevcnil offices of the 
Treasury, Exchequer, Na\y, Victualling, Admiralty, ^)ay of 
the anny or navy, secr(^taries of state, stamps, appeals, \vino 
licences, hackney coaches, hawkers and pedlars, nor any 
pei’sons that hold any new office luider the Crown, created 
since 1705,^ are capable of being elected or sitting as mem¬ 
bers. 6. ‘ Tliat no person holding a contra(d on account of 
the public service, is capable of being elected, or sitting as a 
member during the tinui he cxc(aites or holds such contract.*'^ 
7. That no person having a pension under tluj Crown during 
pleasure, or for any term of yoai's, is cajmblo of being elected 
or sitting.^ 8, Unit if any nuunber accepts an office under 
the Crown, oxcejd an ofiicer in the? army or naiy according a 
new commission, liis seat is Void; but siudi member is capable 
of being re-elfcted/ ih ‘If any candidate, at an election for 
a member of Parliament, is deejarod by an election committee 
guilty, by liimsclf or his agents, of bribery, treating, or undue 
influenee at such (dcctitm, he is incapable of bcn’iig elected, or 
sitting in Parliament for the })articuLir jdaec during the ])ar- 
liumeiit them in existeuco.’* That all knights of the shire 
shall be actiud knights, or such notable es<piires and gentle¬ 
men as have sufficient to lie knights, and by no means of the 
degree of yeomen.*^ This is reduced to a still greater ceidainty, 
by ordaining, 10. That every ‘ member for a county, riding, 
or division of a county in England, Wales, or Tnihind,’ shall 
have a chsar estate ‘ h'gal or etpiitablo in lands,’ to tlu' value 
of six hundred pounds per annvm, and evoiy citizen or lmrg(?HS 
(‘ elected for a borough in Enghind, Wales, or Ireland ’) to the 
value of three himdrixl ])ouncLs; except the eldest sons ‘ or heirs- 
apparent ’ of peers, and of persons qualified to be knights of 
shires, and except the members for tlie two universities: 
which somewhat balances the ascendant which the boroughs 
have gained over the counties, by obliging the tnubng interest 


* SUt. 6 Anne, c. 7. 

* 22 Geo. III. c. 45. 

* G Anne, c. 7; 1 Geo. I. st. 2, c. 5G. 


’ Stat. 6 Anne, c. 7. 

« 17 & IS Viet. c. 102, 8.36. 
■ Stut. 23 Hen. VT. c. 14. 
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to make choice of landed men; and of this qualification 
the member must make oath, anri give in the particulars in 
writing, at the time of taking liis seat, ‘ and also at the time 
of election, if so required.’** But subject to these standing [ 177 
restrictions and disqujilifications, every subject of the realm is 
eligible of common right:® tliough there arc instances wherein 
persons in particular circumstaiK^cs have forfeited that common 
right, and liave been declared ineligible,/or that parliament 
by a vote of the*House of Commoas, or for ever by an act of 
the legislature.'* But it was an unconstitutional proliibition 
wliicli was grountled on an ortlinance of the House of Xortfo,® 
anrl inserted in the king's writs for the Parliament holden at 
Coventry, 6 TTeniy IV., that no apprentice or ffher man of 
the law sliould be elected a knight of the shire therein in 
return for which, oiu* law books and historians* have branded 
this })arliamont with tlic mime of parliamentum indoetum, or 
the hick-learning parliament; and Sir Edwanl Coke ob.s(u*ves 
with some spleen,** tliat there never was a good law made 
thereat. 

3. Tlio third noint, rcmirdine: elections, h the method of Procoodings at 

1 ’ n o ^ t/ cigciloiia. 

proceeding therein. This is also rc'gulated by the law of j>ar- 
liamciit, and tlio several statutes referi'cd to in the note;* 


»> l & 2 Viet. c. 48. 

® ‘ Thus the Master of the Rolls is not 
umnnj^ the number of judges excluded, 
either at common law or by statute; 
nor arc recorders of borotighs niiioiig 
the iiiforior rnagisl rates similarly dis< 
qualified. Peers of Ireland, not elected 
us representative poors, may sit for any 
county or borough in (ireat Britain/ 
(3 >& 40 Geo. III.c. G7.) 

Stat. 7 Geo. I. c. 28. 

• 4 Inst. 10,48 : Pryn. Plea for Lords, 
379; 2 Whitclocke, 359, 369. 

' Pryn. on 4 Inst. 13. 

» Walsing. a.d. 1405. “All the law¬ 
yers being thus excluded from the Par¬ 
liament, the king's demands were by 
that means obtained; ond by that Par¬ 
liament was granted an unusual tax 
(tricabilh et t’a/r/e ffravis)f of which I 
would have set down the particulars, 
had not the authors thereof concealed 
it for ever from {losterity by causing 
the papers to bo burnt.*’ * An attempt 


wns also made in 1040 to exclude law¬ 
yers from the Pnriinment; anti the 
dislike of .\rch1)!shop Laud and [.ord 
Stratford for the whole body of the 
common lawyers is well known.* 
(llullam Const, ilist. vol. ii. ch. 8.) 

*• 4 Inst. 48. 

* 7 Hen. IV. c. 15; 8 Hen. VI. c. 7; 
23 Hen. VI. c. 14; 1 W. & M. st. 2, 
c. 2; 2 W. & M. st. 1, c. 7; .*) & 6 W. 
&M. c. 20; 7Wm.IH.c. 4; 7&8Will. 
HI. c. 7, and e. 25; 10 & 11 Will. HI. 
c. 7; 12 8c 13 Will. HI. c. 10; 6 Anne, 
c. 23; 9 Anne, c. 5; 10 Anne, c. 19, 
and c. 23; 9 Geo. II. c. 38; 18Gco. If. 
c. 18; 19 Geo. II. c. 28; 24 Geo. III. 
BOSS. 2, c. 26; 2.1 Geo. III. c. 84; 28 
Geo. HI. c. 62; 53 Geo. HI. c. 89; 2 
Will. IV. c. 45; 2 & 3 Will. IV. c. 69; 
5 8c 6 Will. IV. c. 36; 6 8c 7 Will. IV. 
c. 102; 3 St 4 Viet. c. 81; 6 Viet. c. 18; 
10 8c 11 Viet. c. 21; 15 8c 16 Viet, c, 57; 
16 8c 17 Viet. c. 15, and c. 68; 17 & 18 
Viet, c, 102, _ 
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all which I shall blend together, and extract out of them a 
summary account of the method of proceeding to elections. 

As soon as the parliament is summoned^ the Lord Chancellor 
(or if a vacancy happens during the sitting of parliament, the 
spea]j:er, by order of the house; and without such order, if a 
vacancy happens by death, or the member’s becoming a peer, 
in the time of a recess, * and the fact is certified to him by 
two members ’) sends his warrant to the clerk of the Crown in 
Chancery; who thereupon issues out writs ^o the sheriffs of 
every county, for the election of aU the members to serve for 
[ 178 ] tliat county, *and also >vrits ’ to the proper retmiiing officers 
of borouglis, ‘ and to tho Vicc-Cliancellor of the Universities,’ 
commandingRliem to elect their members. 

Elections of knights of the slure must be proceeded to by 
the sheriffs in person, at ‘ a special' county court ‘ to be holden 
not later than the twelfth, nor sooner than the sixth day after 
proclamation for that pm’j^)ose made witliin two days aiter the 
receipt of the writ.’ The county court is a court ‘which was 
formerly ’ held eveiy month or oftener by tlie sheriff, to try 
little causes not exceeding the value of forty shillings, in what 
part of tho county he pleased to appoint for that piu-pose: but 
for tho election of knights of the sliii'e, it must be held at the 
place ‘ assigned by statute. Elections in cities and bonjughs 
must bo mtliin six days after tlio receipt of tho wit, of whi<;h 
day the retmuing officer is required to give thi’ee days’ clear 
notice.* 


jndui: influence. And, OS it is csscutial to tho very being of parliament, that 
elections should be absolutely free, therefore all undue influ¬ 
ences upon the electors are. illegal, and strongly prohibited. 
For Locked ranks it among those breaches of tmst in the 
executive magistrate, ,vhich according to liis notions amount 
to a dissolution of the government, “ if ho ont])]oys tlie force, 
treasure, and offices of the society to corrupt the representa¬ 
tives, or openly to pre-engage tho electors and prescribe what 
manner of persons shall be chosen. For thus to regulate can¬ 
didates and electors, and new-model the Avays of election, what 
is it (says he) but to cut up the goverumeut by the roots, and 
[ 179 ] poison the very fountain of public seem-ity?” As soon there¬ 
fore as the time and place of election, either in counties or 


• Uu (iuv. p. 2, § 222. 
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boroughs, are fixed, ‘ notice is given to the secretary-at-war, 
and ’ all soldiers ‘ within two miles of the place of nomination 
or taking of the poll, are required to remain within their 
batracks/^ Eiots likewise have been frequently determined to 
make an election void. By vote also of the House of Com¬ 
mons, to whom alone belongs the power of determining con¬ 
tested elections, no lord of parliament, or lord lieutenant of a 
county, has any riglit to interfere in the election of com¬ 
moners ; and, statute, the lord warden of the cinque jwrts 
shall not recommend any members there. If any officjcr of 
the excise, customs, stamps, or certain other branches of the 
revenue, presume to intermeddle in elections, by persumling 
any voter, or dissuading him, ho forfeits 100/. apd is disabled 
to hold any oflice. 

Thus are the electors of one branch of the legislature unbi iy ami 
secured fi'om any undue influence from eitlier of the other two, 
an<l fi'om all cxtomal violence and compulsion. But the 
greatest danger is that in which themselves co-operate, by the 
infamous pra(itico of bribery and corruption to prevent 
wliich ' various statutes have been from time to time passed, 
and were recently consolidated and amended by the statute 
17 & 18 Viet. c. 102. Tlie ofFences of bribery and using 
undue influence are by that act made misdemeanours. 
Candidates offending are also disqualified from sitting in par¬ 
liament, and other offender fiom appearing on the register of 
voters. Officers termed “ election auditors ” are to be annually 
appointed to audit and publish the bills of expenses incurred 
by candidates at elections; and no payments can be made 


‘ 10 & 11 Viet. c. 21. 

^ The first instance that occurs of 
election bribery was so early as 13 Eliz., 
when ono Thomas Longo (being a 
simple man and of small capacity to 
serve in Parliament) acknowledged 
that he had given the returning oiRcer 
and others of the borough for which he 
was chosen four pounds to be returned 
member, and was for that premium 
elected; hut for this oiTonce the bo¬ 
rough W'os amerced, the member was 
removed, and the officer fined and im¬ 
prisoned (4 Inst. 23; Ilale,of Parl.112; 
Com. Jour. 10 & 11 May, 1571). But, 
as this practice (says Sir William 


Blackstone) has since taken deeper 
and more universal root, it has occa¬ 
sioned the making of various whole¬ 
some statutes; to complete the efficacy 
of which, there Is nothing wanting but 
resolution and integrity to put them in 
strict execution (Bl. Com. vol. i. p. 
180). * And the Legislature has recently 
shown its earnestness in the matter by 
disfranchising the boroughs of Sudbury 
and St. Albans, and the freemen of 
Great Yarmouth, in consequence of the 
corrupt practices which were found to 
prevail at all elections in those places 
(7 & 8 Vict. c. 53; 11 b 12 Yict. o. 24; 
and 15 & 16 Vict. c. 9.’) 
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except through this officer. Moreover, upon the address of 
both Houses of Parliament, the Queen is empowered to appoint 
commissioners to inquire into corrupt practices at particular 
elections.’ 

[ 180 ] Undue influence being thus (I wish the depravity of man¬ 
kind would permit me to say, effectually) guarded against, the 
election is to be }»roceoded to on the day ap}>ointed; the sheriff 
or other rettiniing officer first taking an oath agjiinst bribery, 
and for the duo execution of liis office. ‘ Tlie election in the 
first instance is deteimJned, after the nomination of the can- 
Th« Polling. didates, by a show of hands in open court. If a poll be de¬ 
manded, the proceedings are for that purpose adjourned, in 
the case of county elections, until the next day but two after 
the day of nomination, and in the case of cities and boroughs 
imtil the following day. For the pur|iose of recording the 
votes of the (doctors, or in other words of taking the poll, 
coimties arc divided into polling districts, each distric^t having 
a convenient jjlace apiiointed where, in the case of a contested 
election, bootlis are erected by the sheriff at the expense of 
the candidates, where tlie voters are recorded, one booth Iwung 
provided for every four hundred and fifty electors. In like 
manner bootlis are provided by the returning officer for re¬ 
cording votes in cities and boroughs in such maimtjr that not 
more tlian three hunched electors shall be allotted to poU in 
each.' ^ 

*In all elections, except in the universities, whether for 
counties or Inirouglis, only one day is allowed for recording tlio 
votes, and them only between the hours of eight in the 
morning and five in the aftomoon in counties, and between 
eight in the morning and four in the afternoon in boroughs, 
this limitation of time being found very conducive to the 
purity of elections, in the universitias, on account of the 
distance many of the electors may have to travel, the polling 
may continue for five days. If, however, the proceedings at 
any election are inten’upted or obstnicted by riot or ojicn 
violence, the sheriff or returning officer may adjourn the 
nomination or the taking of the poll at any particular jdaco 
until the following day, and so on from time to time until the 
intemiption has ceased.' 

* Formerly the qualification of each voter was liable to be 
called in question by a scrutiny at the time of the election, 



THE PABLIAMENT. 


169 


but now the register of voters, made in the manner-already 
mentioned, is conclusive evidence at the election of the quali¬ 
fication ; and the only questions that can now be put to the 
voter, are, whether he is the sjime person whose mime appears 
on the register, and whether he lias already voted at that 
election. The voter may be required to swear to the affirma¬ 
tive on those points, and may be also required to take an oath 
against bribery and corruption,^ With these exceptions, the 
only duty of the*retmiiing officer or his deputy is to inquire 
for whom the elector votes, and such vote is then recorded by 
the ]K)ll-clerks in the poll-books; and in county elections, after 
the close of the poll, the books are sealed and delivered to the 
sherifif or liis under-sheriff, who on the next day but one opens 
tliem, casts up the number of votes, and declaring the state of 
the poll, makes pro(rhimation of the member or members 
chosen. In borough elections the returning officer may de¬ 
clare the final state of the poll, either on its close or on the 
following day.’ 

The election being closed, the ‘ sheriff in counties, and the ’ 
returning officer in borouglis, rotmns the wit, * with the uainc^s 
of the knights and burgesses ’ elected thereupon, to the clerk 
of the Crown in chancery ; before the day of meeting, if it he 
a now parliunuait, or within fourteen days after the election, 
if it be an occasional vacancjy; and this under the penalty of 
500?. If the sheriff does not return sucli knights only as are 
duly elected, lie forfeits, by the old statutes of Ilemy VI., 

100?.; and the retmning oflicer in boroughs for a like false 
return 40?; and they are besides liable to an action, in wliich 
double damages shall be recovered, by tlie later statutes of i 
King Williajn: and any j)ersoii bribing the returning officer 
shall also forfeit 300?. But the members retimu'd by him arc 
the sitting members, until the House of Commons, upon peti- [ 181 ] 
tion, shall adjudge the retuim to he false and illegal. The 
form and manner of proceeding uix)u such petition are now 
rcgulatcMl by statute *11 & 12 Viet. c. 98, under the provi¬ 
sions of which the speaker, in the first session of every parlia¬ 
ment, aj)poiht8 a general Committee of Elections, to whom all 
election petitions are in the fii'st instance refened; and the 

” It might not be amiss if the mem- would be much more effectual than ad- 
bers elected were bound to take the ministering It only to the electors. (Bl. 
latter oath, which in all probability Com, vol. i. p. 180.) ^ 
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VI. Thp mcthwl 
of makiug Laws. 


Mcido of biinpiig 

III A bill. 


general committee appoints, in the manner provided by the 
Act, a select committee of five members to inquire into the 
aUogations of the petition, and report the decision to tho 
House.* And tliis abstract of the proceedings at elections of 
Icnighta, citizens, and burgesses, concludes our inquiries into 
the laws and customs more peculiarly relative to the House of 
Commons. 

VI. I proceed now, sixthly, to the methodnof making laws; 
wliich is luueh the same in both houses: and I shall touch it 
very briefly, beginning in the House of Commons.’ But first I 
must premise, that for dispatch of business each house of par¬ 
liament has its speaker, Tlie speaker of the House of Lords, 
whose oflice is to preside there, and manage the formality of 
business, is tlie lord chancellor, or keeper of the sovereign’s 
gi’cat seal, or any other aiqiointed by royal (tiimuission: and, 
if none be so a])j)ointed, the House of Lords (it is said) may 
elect. The speaker of the House of Commons is chosen by 
the house; but must be approved by the sovereign. And 
h(»rciu tho usage of the t^vo houses differs, that the speaker of 
the House of Commons cannot give liis oidnion or argue any 
question in the house; but the sjjeaker of the House of Lords, 
if a lord of parliament, may." In each house the act of tho 
majority binds the whole; and tliis majority is declared by 
votes openly and publicly given: not privately or by ballot. 
The latter method may be serviceable, to prevent intrigues 
and unconstitutional combinations; but it is im^wssible to bo 
practised with us; at least in the House of Commous, where 
every member’s conduct is subjcict to the future censure of his 
constituents, and therefore should be openly submitted to their 
inspection. 

To bring a bill into the house, if the relief sought by it is of 
a private nature, it is tirst necessary to prefer a petition; 


" ‘ The speaker of the House of Com- 
mons never votes, but when there is an 
equality without his casting vote; and in 
such a case he usually votes negative^. 
The speaker of the House of Lords has 
no casting vote, his vote being counted 
with the rest of the House: and in tho 
case of on equality of votes, the non- 
contents or negative voices have the 
same cfTc^ and operation os if they 


were In fact a majority, upon the prin¬ 
ciple, temper pncaumiiur pro neganti* 
‘When the House of Commons re¬ 
solves itself into a committee, the chair¬ 
man of committees, who is regularly 
ap{K)intcd at the commencement of 
every Parliament, takes the speaker’s 
chair; and the speaker may then speak 
and vote as any other member; but his 
doing so is very unusual.’ 
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which must be presented by a member, and usually sets forth 
the grievance desired to be remedied.® This petition (when [ 182 ] 
founded on facts that may be in their nature disputed) is re¬ 
ferred to a committee of members, who examine the matter 
alleged, and accordingly report it to the house; and then (or 
otherwise, upon the mere petition) leave is given to bring in 
tho bill. In public matters the bill is brought in upon motion 
made to tho house, without any petition at all. Formerly all 
bills were drawn ni the form of petitions to the Crown, which 
were entered upon the parliament rolls with the sovereign’s 
answer thereunto subjoined, not in any settled form of words, 
but as the circumstances of the case refiuii'cdiP and at tho 
end of each parliament the judges drew them into the form 
of a statute, wlii(?h was entered on tho statute rolls. In tho 
reign of Henry V., to prevtmt mistakes and abuses, the sta¬ 
tutes were drawn up by tlie judges before tho cud of the 
parliament; and, in the reign of Henry VI., bills in the fomi* 
of acts, according to the modern custom, were lirst introduced. 


Tho persons directed to bring in the bill ju'csent it in a -nie first ana 
corapotout time to tho lionse, draAvn out and printed, with 
mnltitudo of ^italics,’ where anything occurs that is dubious, 
or necessary to be settled by the parliament itself (such espe¬ 
cially as the precise date of times, the nature and quantities 
of penalties, or of any sums of money to be raised), which 
italics are tlieorctically blanks, or void spaces, bchig indeed 
only tlio skeleton of the bill. In the House of Lords, if the bill 
b(‘gms there, it is (when of a private natme) referred to two of 
tho judges, to examine and report the state of the facts alleged, , 
to see that all necessary jiarties consent, and to settle all points 
of tcclmical propriety. Tliis is read a first time, and at a con- 


° * The different modes of introducing 
und of proceeding in all hills, os well 
public as privHto, form the subject of a 
series of rules and directions, issued 
under the authority of each House. 
These constitute what arc called the 
‘‘Standing Orders/* und tiiey must in 
general be complied with in all cases. 
A stuiidiug-ordcr committee, us it is 
termed, is appointed at the com¬ 
mencement of every session, and this 
committee will, in particular coses, 
wJiero there has been no intentional 


disregard of tlie standing orders of tho 
House, and no evil conscqucuccs ore 
likely to arise therefrom, recommend 
the House to dispense with the stand¬ 
ing orders, so us to allow a bill to be 
proceeded with, for which the proper 
notices have not been given, or the 
proceedings in which have not been in 
strict compliance with the standing 
orders. (May’s Law and Practice of 
Parliament.)’ 

V Bee among numberless instances 
tlie firticuU cleri, 9 Kdw. 11, 
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[ 183 ] 

The committee. 


ProcecdinRS in 
the other house. 


venient distance a second time; and after each reading the 
speaker opens to the house the substance of the bill, and puts 
the question whether it sliall proceed any farther? The intro¬ 
duction of the bill may be originidly opposed, as the bill itself 
may at either of the readings; and, if the opposition succeeds, 
the bill must be droiq^ed for that session; as it must also, if 
opjx>scd with success in any of the subsequent stages. 

After the second reading it is committed, tliat is, referred to 
a committee, wliich is cither selected by the house in matters 
of small importance, or else, Tq)on a biU of consequence, the 
house resolves itself into a committee of the whole house. A 
committee of the whole house is composed of every member; 
and, to form it, the speaker quits the chair (another member 
being a]q)ointed chairman), and may sit and debate as a pri¬ 
vate member. In these committees the bill Is debated clause 
•by clause, amendinents mad(‘, the blanks lilled up, and some¬ 
times the bill entii'ely ncAV-niodolled. After it has gone 
tlirough tlie committee, the chairman reports it to the house 
with such amendments as the coinmittec have matle; and then 
the house reconsiders tlic whole bill again, and the question 
is repeatedly put upon every clause and amendment. Wlieii 
the house has agreed or disagi'ocd to tlfb amendments of the 
committee, and sometimes added new amendments of its own, 
the bill is then ordered to be ‘ printed,'* and it is then in due 
coim5(j’ read a tim’d time, and amcTidments are sometimes 
then made to it, and new clauses added. The spealvor then 
again opens the contents, and hokling it up in his hands, puts 
the question, w’hc.Iher tlie bill shall i)ass? If tliis is tigi’eed to, 
the title to it is then settled; which used to be a g<jnoral one 
for all the ac;ts passed in the session, till in the first jt ur of 
Henry VIII. distinct titles were used for each cliai)ter. After 
tliis, one of the moml^ers is directed to carry it to the lords, 
and desire their concurrence; who, attended by several more, 
carries it to tlie bar of the House of Peers, and there delivers 
it to their speaker, who comes do^vn from liis woolsack to 
receive it. 

It there passes tlu’ough the same forms, and, if rejected, no 

* Bills were formerly engrossed, enrolled as statutes. This system was 
after the report, on rolls of parchment; discontinued in 1849, and printing sub- 
and in the same shape sent to the other stitiitcd. (May's Law and Practice of 
House, and, after the royal assent, Parliament.') 
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more notice is taken, but it passes wab »ilentiOy to prevent un¬ 
becoming altercations. But if it is agreed to, the lords send 
a message (upon matters of high dignity and importance, by 
two of the judges), tliat they have agreed to the same; and 
the bill remains with the lords ifthey have made no amendment [ 184 ] 
to it. But if any amendments are made, such amendments are 
semt down with the bill, to receive the concurrence of the 
commons. If the commons disagree to the amendments, a 
conference usualTy follows between members deputed from 
each house; who, for the most part, settle and adjust the dif¬ 
ference: but, if both houses remain inflexible, the biU is 
dropped. If the commons agree to the amendments, the bill 
is sent back to tlu'. lords by one of the members, with a mes¬ 
sage! to acquaint tliem tluirowith. The same fonns are ob¬ 
served, mutatis mutandis, when the bill begins in the House 
of Lords. And when both houses have done with any bill, it 
always is do|)ositcd in the House of lV.ei*s, to wait the royal 
assent; except in the ease of a bill of supply, which aftcjr 
receiving the concurrence of the lords is scut back to the 
House of Commons.' \Vlicn an act of grace or pardon is 
passed, it is fii*st signed by the sovereign, and tlum read once 
only in each of the houses, without any anuiiidment.® 

The royal assent may be given in two ways: 1. In person; Thcroyni assent 
when the sovereign comes to the House of Pod’s, in his crown 
and royal robes, and sending for the commons to the bar, the 
titles of all the bills tliat have jiassed both houses are road; 
and the sovereign’s answer is declared by the clerk of the 
parliament in Norinan-ri'encli: a badge, it must bo owned 
(now the only one nunaining), of conquest; and wliich one 
conld Avish to see fall into total oblivion, unless it be reseiwod 
as a solemn memento to remind ns that our libcidies are 
mortal, having once b('cn destroyed by a foreign force. If the 
sovereign consents to a jmblic bill, the clerk usually declares, 

U Toy (or la h veut, the king (or the queen) wills it so 
to heif to a private! hill, soit fait comme il est desmi, be it 
as it is d(‘sired.” If the sovereign refuses liis assent, it is in the 
gemtle langmige of ** le roy savmra, the king will advise upon 
it” Wlien a bill of supply is passed, it is carried up and 

*■ Com, Jour. 24 July, 1662. 

• D’Kwcs* Jour. 20, 73; Com. Jour, 17 June, 1747. 
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presented to the king by the speaker of the House of Com- 
[ 185 ] mbns;^ and the royal assent is thus expressed, “fe roy re- 
merde sea loyal svlujects, accepts leur henevolencey et atessi le veut, 
the king thanks liis loyal subjects, accepts their benevokmce, 
and wills it so to be.” In case of an act of grace, which 
originally proceeds from the Crown, and has the royal assent 
in the first stage of it, the clerk of the parliament tlius pro¬ 
nounces the gratitude of the subject: Us prelats^ scigneursy et 
commons, en ce present parliament assemhUs au nom de touts 
volts autres subjects, remercient tres humblement votre majestS, et 
prient a Bieu vous donner en santi^ bone vie et longue; the pre¬ 
lates, lords, and commons, in this present parliament assem¬ 
bled, in tlie name of all yoiu: other subjects, most luimbly 
thanlc your majesty, and pray to God to grant you in health 
and wealth long to*live.”“ 2, lly the statute 33 Hen. VIll- 
c. 21, the king may give his assent by lettem patent under 
his gi'oat seal, signed with liis liand, and notified in his absemeo 
to both houses assembled together in the high house. And, 
when the bill has received the royal assent in either of these 
ways, it is then, and not before, a statute or Act of Piirliament. 

Tins statute or act is j)laccd among the records of the king¬ 
dom, there needing no formal promulgation to give it the 
force of a law, as was nccessjiry by the ci^dl law with regard 
to the emperor’s edicts, because every man in England is, in 
judgment of hiw, party to making an Act of Parliament, being 
present thereat by his representatives. Formerly, before the 
invention of jirinting, it was used to be published by the 
sheriff of every county, the king’s \vrit being sent to him at 
the end of every session, together with a transcript of all the 
acts made at that session, commanding Imn, ^^ut statuta illa^ 
et omnes articuloa in eisdem emtentos, in singulis lock vbi 
dire viderit, publice proclamari, et firmiter teneri et ohservari 
faciatr And the usage was to proclaim them at liis county 
court, and there to keep them, that whoever would might read 
or take copious thereof; which custom continued till the reign 
of Henry VIL’ ‘ Now, however, all the statutes of the realm 
are regularly printed by the Queen’s printer, for the infor¬ 
mation of the whole land; and copies so jmnted are admitted 


* Hot, Pari. 9 lien, IV. in Pryn. 4 
Inst. 30, 31. 


‘ D’Kwcs* Jour. 3r>, 

3 Inst. 41; 4 Inst. 26. 
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as evidence of the statutes themselves in nSl courts of jus¬ 
tice/ ^ 

An Act of Parliament, thus made, is the exercise of the 
higliest authority that this kingdom acknowledges upon earth. 

It has power to bind every subject in the land, and the domi¬ 
nions thereunto boh)nging; nay, oven the sovereign himself,-if 
particularly immed therein. And it cannot be altered, amended, 
dispensed Avith, suspended, or I’cpealed, but in the same forms 
and by the same authority of parliament: for it is a maxim in 
law tlmt it recpiires the same strength to dissolve as to ertiato 
an obligation. Tt is true it wiis formerly held that the king, 
might in many cases dispense with penal statutes; * but now, 
by statute 1 W. & M. st. 2, e. 2, it is declared tliat the sus¬ 
pending or dispensing with laws by regal authority, without 
consent of parliament, is illegal. 

VIT. There remains only, in the seventh and lagt place, to vn. Mairsof 
add a word or two concerning the manner in wliich parlia- and 

ments may be adjoumed, prorogued, or dissolved. parimmeut 

An adjournment is no more than a eontinuiincc of the ses¬ 
sion from one day to aiiotlier, as the word itself signifies: and 
this is done by the authority of each liouse separately every 
day; and sometimes for a fortnight or a month together, as at 
Cliristmas or Easter, or upon other })articular occasions. But 
tlio adjournment of one house is no adjournment of tlie other.^ 

It has also beoiAisual when the sovereign has signified his 
pleasure that both or either of the houses should adjourn them¬ 
selves to a certain day, to obey the royal pleasure so signified, 
and to adjourn a(‘cordingly.^ Otherwise, besides the inde¬ 
corum of a refusal, a ja’orogation would assuredly follow: 
wliich would often be very inconvenient to both public and 
private business: for prorogation puts an end to the session; 
and then sucli bills as are only begun and not ])erfe(d(Hl, must 
bo resimHYl de novo (if at jiU) in a subsequent session; whereas, 
after an adjournment, all things continue in the same state as 


175 

[18G] 


41 Goo. III. c. 90, fl. 9; 8 & 9 Viet, 
c. 113, BS. 3, 4. 

■ Finch, L. 81, 234; Bacon. Klem. 
c, 19. 

^ 4 Inst. 28. 

* 0>m. «lour. pufsinu ih H Jun. 


1572; h Apr. 1604; 4 Jun., 14 Nov. 
18 Dec. 1621; 11 Jul. 1625; 13 Sept. 
1660; 25 Jul. 1667; 4 Aug. 1685; 24 
Feb. 1691; 21 Jun. 1712; 16 Apr. 1717; 
3 Fob. 1741; 10 Dec. 1745; 21 May, 
1768. 
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at the time of the adjournment made, and may be proceeded 
on without any freshKJommcncement. 

[ 187 ] A prorogation is the continuance of the parliament from 
one session to another, as an adjournment is the continuation 
of* the session from day to day. This is done by the royal 
autliority, expressed either by the lortlVhancellor in the pre¬ 
sence of the sovereign, or by commission from the Crown, or 
frequently by proclamation,* Uoth houses are nec^essarily 
prorogued at the same time, it l)cing a prorogation not of the 
^Ilouse of Lords, or Commons, but of the })arliament. Tlio 
session is never understood to be at an end until a prorogation; 
though, unhiss some act be passed or some judgra<mt given in 
parliament, it is in truth no s(\ssion at all.^ And foniwjrly 
the usage was, for the sovereign to give th(i royal assemt to all 
such bilLs as he approved, at tlie end <)f every sessiem, and 
then to prorogue the parliamc'nt; though sometimes only for 
a (lay or two;® after which all business tlien dopeiiding in the 
houses was to be l)egnn again. AVniich (uistoin obtained so 
strongly, that it once became a question,*^ whetlmr giving the 
royal assent to a single bill did not of course put an end to 
the session. And, tlmugh it was then resolved in the nega¬ 
tive, yet the notion wius so deeply rotated, that the statute 
1 Car. I. c. 7, was passed to declare that the king’s assent to 
that and some other acts should not put an end to the session; 
and, even so late as the r(3ign of Cluirles JL,•^vo find a proviso 
frequently tacked to a bill,® tlnit his majc'sty’s assent thereto 
i^iould not determine the session of parliament, lint it now 
seems to be allowed, that a prorogation must be (expressly 
made, in order to determine the session. ‘ The prorogation is 
usually for forty days, but the sovereign can idways summou 
an adjourned or prorogued parliament to meet for the dispatch 


* * When it is intended that Parlia¬ 
ment shall meet for the dUpatch of 
hwttneitB on the day to which it is prf)- 
rogued, notice to this effect is given in 
the proclamation: otherwise it is pro¬ 
rogued to another day by a writ of 
prorogation. It is usual upon the day 
on which the writs of summons are re¬ 
turnable, for some of the oificers of the 
House of Commons to assemble (without 
entering tlie house, or waiting for a mes¬ 


sage) in the House of Lords, when the 
lord chancellor reads the writ of pro¬ 
rogation, and declares Parliament to 
be prorogued accordingly.* (Com.Pig. 
Pari. p. 2; Com. Jour. 26 Nov. 17UU; 
3 Nov. 1761.) 

4lnst.2B; Hale, of Pari.38; Hut. 61. 
^ Com. Jour. 21 Oct. 15ri3. 

('om. Jour. 21 Nov. 1.5,54. 

* Stat. 12 Cor. II. c. 1; 22 & 23 Car. 
II. c. 1. 
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of business on any day not less than fourteen day^ from thd® 
date of the proclamation, notwithstanding any previous ad¬ 
journment or prorogation to a more distant day.' ^ 

A dmolutim is the civil death of the parliament; and this [ 188 ] 
may be effected three ways: 1. By the sovereign’s will, ex¬ 
pressed either in 2 >crson or by representation. Por, as the 
Crown has the solo right of convening the parh'ament, so also 
it is a branch of the royal prerogative, that he may (whenever 
he pleases) j)ror 0 gue the parh'ament for a time, or jmt a final 
period to its existence. If nothing had a right to prorogue 
or dissolve a parliament but itself, it might hai^pon to bei^ome 
perpetual. And this would be extremely dangerous, if at 
any time it should attempt to encroach ujion the (^xecutivts 
power; as was fatally experienced by the unfortunate King 
Charles I,, who, having unadvisedly passed an act to continue 
the parliament then in l)eing tiU such time as it sliould jJease 
to dissolve itself, at ljust fell a sacrifice to that inordinate power 
which he himself had consented to give them. It is, there¬ 
fore, extremely necessary that the Crown should be emj)Owered 
to regulate the duration of these assemblies, under the limita¬ 
tions which the Enghsh constitution has proscribed: so that, 
on the one hand, they may frequently and regularly (!omo 
together for the disjiateh of business, and retlress of griev¬ 
ances ; and may not, on the other, even ^vith the i^onsent 
the Crown, be continued to an inconvenient or unconstitu¬ 
tional lengtli. 

2, A parliament may be dmolved by the demise of the 
Crown. This dissolution fonnerly hajqicned immediately iqion 
the death of the reigning sovereign; for he being considered 
in hiw as the head of tlie parliament {caput^ prindpium^ et 
fini8\ tliat failing, the whole body was held to be extinct. 

But calling a new Parliament immediately on the inaugura¬ 
tion of the successor being found inconvenient, and dangem 
lieing apjirehended from hjiving no parliament in being in 
case of a disputed suc'cession, it was enacted by the statutes 
7 & 8 Wm. III. c. 15, and 6 Ann. c. 7, that the parh'ament in 
being shall continue for six montlis after the’death of any king 
or queen, unless sooner prorogued or dissolved by the suc¬ 
cessor; ‘ and by statute 37 Geo. IV. c- 127, that in case of [ 189 ] 


VOL. I. 


' 37 Geo. m. c. 127; 39 & 40 Geo. III. c. 14. 
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demisp of the Crown between the dissolution of parliament 
and the day appointed for assembling a new parliament, the 
last parliament sliall immediately convene and continue for 
six months unless sooner prorogued or dissolved by the suc¬ 
cessor ; and in case of the demise of the Crown on or after 
the day appointed for the assembling a new parliament, but 
before it has actually met and sat, such new parliament shall 
immediately convene and sit, and may continue sitting for 
six months unless sooner prorogued or dissolved by the suc¬ 
cessor.’ 

3. Lastly, a parliament may be dissolved or expire by length 
of time. For if eitlicr the legislative body were perpetual; or 
might last for the life of the prince who convened them, as 
formerly; and were so to be supplied, by occasionally filling 
the vacancies with new representatives; in these cases, if it were 
once corrupted, the evil would be past all remedy: but when 
different bodies succeed each other, if the people see cause to 
tlisapprove of the present, they may rectify its faults in the 
next. A legislative assembly aJso, which is sure to be separated 
again (whereby its members wfil themselves become private 
men, and subject to the fid! extent of the laws wliich they 
have enacted for othera), will think themselves bound, in in¬ 
terest as well as duty, to make only such laws as are good, 
•ho utmost extent of time that the same parliament was 
allowed to sit by the statute 6 W. & M. c. 2, was three years; 
afhir the expiration of which, reckoning from the return of tho 
first summons, the parliament was to have no longer continu¬ 
ance. But by the statute of 1 Geo. I. st. 2, c. 38 (in order, 
professedly, to prevent the great and continued expenses of 
frequent elections, and the violent heats and animosities 
consequent thereupon, and for the peace and security of the 
government then just 3 3Covcring from tho late rebellion) this 
term w'as prolonged to seven years: and, what alone is an in¬ 
stance of the vast authority of 2 )arliament, the very same 
house, that was chosen for three years, enacted its own con¬ 
tinuance for seven. So that, as our constitution now stands, 
the parliament must expire, or die a natmal death, at the 
end of every seventh year, if not sooner dissolved by the 
royal prerogative. 
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CHAPTER III. 

OF THE BOVEBBION AND HIS TITLE, 

The supreme executive power of these kingdoms is vested by [ 190 ] 
our laws in a single person, the king or queen; for it matters 
not to which sex the Crown descends; but the person entitled 
to it, whether male or female, is immediately invested with all 
the ensigns, rights, and prerogatives of sovereign power; as is 
declared by statute 1 Mar. st. 3, c. 1. 

In discoursing of the royal rights and authority, I shall con¬ 
sider the sovereign under six distinct views: 1. With regard to 
his title. 2. His royal family. 3. His councils. 4. His duties. 

5. His prerogative. 6. His revenue. And first, with regard 
to his title. 

The executive power of the English nation being vested in i. hjb uue. 
a single person, by tho general consent of the people, the evi¬ 
dence of wliiclx general consent is long and immemorial usage, 
it became necessary to the freedom and peace of the state*, 
that a rule should be laid down, uniform, universal, and per¬ 
manent; in order to mark out with precision who is that 
single person, to whom are committed (in subservience to the 
law of the land) the care and protection of the community ; 
and to whom, in return, the duty and allegiance of every indi¬ 
vidual are due. It is of the highest importance to the public 
tranquillity, and to the consciences of private men, that this [ 191 ] 
rule should be clear and indisputable; and our constitution 
has not left us in tlio dark upon this material occasion. It 
will therefore be tluj endeavour of this chapter to trace out the 
constitutional doctrine of the royal succession, with that fi’ce- - 
dom and regard to truth, yet mixed with that reverence and 
respect, which the principles of liberty and the dignity of the 
subject require. 

The grand fundamental maxim upon which the juM corome, 
or right of succession to the throne of these kingdoms, depends, 

I take to bo this: that the Crown is, by onmmon law and 

N 2 
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l*he Crown 
bftredltaiy; 


but not Jure 
divlno. 


[192] 
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“ constitutional custom, hereditary; and this in a manner pe- 
“ culiar to itself; but that tlie right of inlieritance may from 

time to time be changed or limited by Act of Parliament; 
“ under wliich limitations the Crown still continues hereditary.” 
And this proposition it will be the business of tliis chapter to 
prove, in all its branches; first, that the Crown is hcrecUtary; 
secondly, that it is hereditary in a manner peculiar to itself; 
thirdly, tliat this inheritance is subject to limitation by parlia¬ 
ment ; lastly, that when it is so limited, it is hereditary in the 
new proprietor. 

1. First, it is in general hereditary^ or descendible to the 
next heir, on the death or demise of the last propri(^tor. All 
regal governments must be either hereditaiy or elective; and, 
as I believe there is no instance wherein the Crown of England 
has ever been assorted to be elective, except by the regicides at 
the infamous and imparalleled trial of King Charles I., it must 
of consequence be hereditary. Yet while I assert a heredi¬ 
tary, I by no means intend a jure divino title to the throne. 
Such a title may be allowtid to have subsisted imder the theo¬ 
cratic establishments of the cliiltlren of Israel in Piilcstine, but 
it never yet subsisted in any other country, save only so far 
as kingdoms, like other human fabrics, arc subject to the 
general and ordinary dispensations of Providence. Nor indeed 
Irnve a jure divino and a hereditary right any necessary con¬ 
nexion with each other, as some have very weakly imagined. 
The titles of David and Jehu were equally jure divino, as 
those of either Solomon or Ahab; and yet David slew the sons 
of his predecessor, and Jehu his predecessor himself. And 
when our kings have the same warrant as they had, whether it 
be to sit upon the throne of their fathers, or to destroy the 
hotise of the preceding sovereign, they will then, and nut be¬ 
fore, jXMSsess the Crown of England by a right like theirs, im¬ 
mediately derived from heaven. The hereditary right wliich the 
laws of England acknowledge, owes its origin to the founders 
of our constitution, and to them only. It has no relation to, 
nor depends upon, the civil laws of the Jew's, the Greeks, tlie 
Eomans, or any other nation upon earth; the municipal laws 
of one society having no connexion with, or influeiuie upon, 
the fimdamental polity of another. The founders of our 
English monarchy might perhaps, if they had thought proper, 
%ave mode it an elective monarchy; but they ratlier cliose, 
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and upon good reason, to establish originally a succession by 
inheritance. This has been acquiesced in by general con¬ 
sent; and ripened by degrees into common law: the very 
same title that every private man has to his own estate. 

Lands are not naturally descendible any more than thrones; 
but the law has thought proper, for the benefit and peace of 
the public, to establish hereditary succession in the one as 
W(»I1 as the other. 

It must be owned, an el^tivo monarchy seems to be the 
most obvious, and test suited of any to the rational principles 
of government, and the freedom of human nature: and ac¬ 
cordingly we find from history that, in the infancy and first 
rudiments of almost every state, the leader, chief magistrate, 
or princo, has usually been elective. And, if the individuals 
who compose that state could always continue - true to first 
prin(a[)les, iminflueiiced by passion or prejudice, unassailed by 
(Corruption, and unawed by violence, elective succession were 
as much to be desired in a kingdom, as in other inferior com¬ 
munities. The best, the wisest, and the bravest man would 
then be sure of receiving that Crown, which his endowments 
had merited; and the sense of an, unbiassed majority would 
be dutifully acquiesced in by the few who were of different 
opijiions. Cut history and observation will inform us, that [ 193 ] 
elections of every kind (in the present state of human nature) 
are too frequently brought about by influence, partiality, and 
artifice: and, even where the case is otherwise, these practices 
win be often suspected, and as constantly charged upon the 
su(!cessful, by a sjdenetic disappointed minority. Tliis is an 
evil to wliich aU societies are liable; as well those of a private 
and domestic kind, as the great community of the public, 

Avhich regulates and includes the rest. But in the former 
thor(i is this advantage; that such suspicions, if false, proceed 
no further than jealousies and murmui-s, which tifne will effec¬ 
tually sui)press; and, if true, the injustice may be remedied 
by legal means, by an appeal to those tribunals to wliich every ’ 
member of society has (liy becoming such) virtually engaged 
to submit. Wlioreas in the great and independent society, 
which (ivory nation (‘omjjoses, there is no superior to resort to 
but the law of nature; no method to redress the infringements 
of that law but the actual exertion of private force.' As the^^ 
fore b(itwe(ui two nations, complaining of mutual injuries, tn^ 



182 


THE SOYEREIQN AKD HIS TITLE. 


2. Siicccsslou 
the same as 
lauded estates. 


[ 194 ] 


quarrel can only be decided by the law of arms; so in one and 
the same*nation, when the fimdamental principles of their 
common union are supposed to be invaded, and more especially 
when the appointment of their chief magistrate is alleged to 
be unduly made, the only tribunal to which the complainants 
can appeal, is that of the Ood of battles; the only process by 
which the appeal can be carried on is that of a civil and intes¬ 
tine war. A hereditary succession to the Crown is therefore 
now established in this and most other countries, in order to 
prevent that periodical bloodshed and misery, which tlie his¬ 
tory of ancient imperial Eome and the more modem exiierience 
of Poland and Germany, may show us are the consequences of 
elective kingdoms. 

2. But, secondly, as to the particular mode of inheritance, 
it in general corresponds with the feudal path of descemts, 
chalked out by the law in succession to landed estates. Like 
estates, the Crown will descend lineally to the issue of the 
reigning monarch, as it did from King John to Richard II., 
through a regular pedigree of six lineal generations. As in 
common descents, the preference’of males to females, and the 
right of primogeniture among the males, arc strictly adhered 
to. Thus Edward V. succeeded to the Crown in preference to 
Richard his younger brother, and Elizabeth lus elder sister. 
Like lands or tenements, the Crown, on failure of the male 
line, descends to the issue female. Tims Mary I. succeeded 
to Edward VI., and the line of Margaret Queen of Scots, the 
daughter of Henry VII., succeeded on failme of the lino of 
Henry VIII., his son. But among the females, the Crown de¬ 
scends by right of primogeniture to the eldest daughter only 
and her issue; and not, as in common inheritances, to all the 
daughters at once; the evident necessity of a sole succession 
to the throne having occasioned the royal law of descents to 
depart from T;he common law in this respect; and therefore 
Queen Mary, on the death of her brother, succeeded to the 
Crown alone, and not in partnership with her sister Elizabeth, 
Again, the doctrine of representation prevails in the descent 
of the Crown, as it does in other inheritances; whereby the 
lineal descendants of any person deceased stand in the same 
place as their ancestor, if living, would have done. Thus 
~^chard 11. succeeded his grandfather Edward HI., in right 

his father the Black Prince, to tho exclusion of aU lus 
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uncles, his grandfather’s younger children. Lastly, on failure 
of lineal descendants, the Crown goes to the next collateral 
relations of the late king; provided they are lineally descended 
from the blood-royal, that is, from that royal stock which 
originally acquired the Crown. Thus Henry I. succeeded 
to William IL, John to Eichard I., and James I. to Elizabeth, 
being all derived from the Conqueror, who was then the only 
regal stock.* 

3. The doctriho of hereditary right does by no means imply 3 . Th? tuifi 
an indefeasible right to tlie throne. No man will, I tliink, of 
assert tliis, that has considercnl our laws, constitution, and [ 195 ] 
history, without prejudice and with any degree of attention. 

It is unquestionably in the breast of the supreme legislative 
authority of this kingdom, the sovereign and botli houses of 
parliament, to defeat this hereditary right; and, by particular 
entails, limitations and provisions, to exclude the immediate 
heir, and vest the inheritance in any one else. This is strictly 
consonant to om- laws and constitution; os may be gathered 
from the expression so frequently used in our statute book, of 
the king’s majesty, his heirs, and successors.” In which we 
may observe, that as the word heirs ” necessarily imjdies an 
inheritance or hereditary right, generally subsisting in thq 
royal j)erson; so the word ‘‘ successors” distin(!tly taken, must 
imply that tliis inheidtanco may sometimes bo broken through, 
or that there may be a sucticSSor, without being the heir, of 
the Iting. And this is so extremely reasonabhj, tliat witlioiit 
such a iHJwer, lodged somewhere, our polity would be very de¬ 
fective. For let us barely supjiosG so melancholy a c^se, as 
that the heir apparent slioidd bo a lunatic, an idiot, or other¬ 
wise incapable of reigning; how miserable would the condition 
of the nation be, if ho were also incapable of being set aside! 

* * In the succession to the Crown same mother, or vice ver$d ): provided 
there was no objection ’ (os, * previous!/ only, that the one ancestor, from whom 
to the alteration of the law by the stat. both were descended, w'os that from 
3 & 4 Will. IV. c. 106,' in the case of whose veins the blupd-royal was com- 
common dements) to the succession of municated to each. Tlius Mary I. iii- 
a brother, an uncle, or other collateral herited to Edward VI., and Elizabeth 
relation, of the kaff blood (that is, inherited to Mary; all children of the 
where the relationship proceeds not same father, king Henry VIII., but all 
from the same coupU of ancestors, by different mothers (Bl. Com. p. 195). 
which constitutes a kinsman of the ‘B'^th of these queens, nevertheless, 
whoh blood, but from a einpie ancestor thought it advisable to confirm her 
only, as when two iicrsons are derived hereditary title by an Act of Parldl^ 
fhim the same father, and nut from the ment/ 
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—^It is therefore necessary that this power shouhl be lodged 
somewhere; and yet the inheritance and regal dignity would 
be very pret'arious indeed, if this power were expressli/ and 
avowedly lodged in the hands of the subject only, to be ex¬ 
erted whenever prejudice, caprice, or discontent should happen 
to take tlie lead. Consequently it can nowhere be so pro¬ 
perly lodged as in the two houses of parliament, by and with 
the consent of the reigning sovereign; who, it is not to be 
supposed, m]l agi*ee to anything improperly prejudicial to the 
rights of his own descemdants. And therefore in the king, 
lords, and commons, in parliament assembled, our laws have 
expressly ItHlgod it. 

4, But, fourtlily; however the Crown may be limited or 
transfeiTed, it still retains its descendible quality, and becomes 
hereditary in the wearer of it. And hence in our law the 
king is said never to die, in his political capacity; though, in 
common with otlior men, he is subject to mortality in his na¬ 
tural : because imracidiatoly upon the natural death of Henry, 
William, or Edward, the sovcrcigii sumves in his successor. 
For the right of the Crown vcists, eo instanti, u])oii his heir; 
either the hm^es nattis, if the course of descent remains unim- 
peaehed, or the hceres factuSy if the inheritance be under any 
particular settlement. So that there can b(i no interregnum ; 
but, as Sir IVIatthew Hale^ observes, the right of sovereignty is 
fully invested in the successor by the v(jry descent of the 
Clown.® And therefore, however acquired, it becomes in liim 
alisolutcly hereditary, unless by the niles of the limitiition it is 
otherwise ortlered and determined. In the same manner as 
landed estates, to continue our former comparison, are by the 
law hereditary, or descendible to the heirs of the owner; but 
still there exists a jower, by which the property of those 
lands may. bo transferred to another person. If this transfer 
be made simply and absolutely, the lands will be hereditary in 
tlie new owner, and descend to his heir-at-law; but if the 
transfer bq clogged with any limitations, conditions, or entails, 
the lands must descend in that channel, so limited and pre¬ 
scribed, and no other. 


•• 1 Hist. P. C. 61. 

* Upon this principle the statutes 
pa88c<lin the first parliament of Charles 
IT. are said to have been passed in the 


twelfth year of his reign^ which was 
considered to begin in 1649, on the 
death of Charles I., and not in 1660, or 
the Restoration.* 
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In these four points consists, as I take it, the constitutional 
notion of hereditary right to the throne ; which will be still tho Crown, 
farther elucidated, and made clear beyond all dispute, from 
a short historical view of tlie succession to the Crown of [ 197 j 
England, the doctrines of our ancient lawyers, and the several 
Acts of Parliament that have from time to time been made, to 
(ireate, to declare, to confirm, to limit, or to^bar the hereditary 
title to the tlirone. And in the 2)m'suit of this inquiry, we 
shall find, tliat freftn the (hiys of Egbert, tlie first sole monarch 
of this kingdom, even to the present, the four cardinal maxims 
above mentioned have ever been held constitutional canons of 
succession. It is true, the succession, through fraud, or forq^ 
or sometimes tlirough necessity, when in hostile times the 
Crown descended on a minor or the like, lias been vciy fre- 
qucmtly suspended; but has generally at. last ret^u^lod back 
into the old hereditary# channel, though sometimes a very con¬ 
siderable period has intervened. And, even in those instances 
where the succession has been violated, the Crown has ever 
been looked upon as hereditary in the wearer of it. Of which 
the usurpers themselves were so sensible, that they for tlie 
most part endeavoured to vamp up some feeble show of a title 
by descent, in order to amuse the pciople wliile tliey gained 
possession of tho kingdom. And, when possession was once 
gained, they considered it as the purchase or acquisition of a 
new estate of inlieritancc, and transmitted it or endeavoured 
to transmit it to their own posterity, by a kind of hereditary 
right of iisuq^ation. 

King Egbert, about the year 800 , found himself in pos-Egbert, 
session of the throne of the West Saxons by a long and undis- 
tiubcd descent from his ancestors of above three Inmdred 
years. How his ancestors acquired their title, whether by 
force, by fraud, by contract, or by election, it matters not 
muth to inquire; and is indeed a point of such liigh antiquity, 
as must render all inquiries at lest but plausible guesses. His 
right must be supposed indisputably good, because wo know 
no bcti<T. The other kingdoms of tho Iloptaichy he acquii’ed, 
some by consent, but most by a voluntary submission. And 
it is an established maxim in civil polity, and the law of 
nations, that when one coimtry is united to another in such a 
manner, as that one keeps its goveniraent and states and the 
other loses them; the latter entirely assimilates with, or is 
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melted down in the former, and must adopt its laws and cus¬ 
toms.*^ And in pursuance of this maxim there has eyer been, 
since the union of the Heptarchy in 12ng Egbert,® a general 
acquiescence under the hereditary monarchy of the West 
Saxons, tlirough all the united kingdoms. 

From Egbert to the deatli of Edmund Ironside, a period of 
above two hundred years, the Crown descended regularly 
tlirough a succession of fifteen princes, without any deviation 
or interruption: save only that tlie sons of King Etlielwolf 
succeeded to each other in the kingdom, without regard to 
tlie cliildren of the elder branches, according to the rule of 
Recession prescribed by their father, and C()nfirme<i by the 
witena-gemote, in the heat of the Danish invasions: and also 
the King Edred, the uncle of Edwy, mountal the throne for 
about nine years, in the right of his nephew, a minor, the 
times being very troublesome and dangerous. But this was 
ivith a view to preserve, and not to destroy, the succession; 
and accoixlingly Edwy succeeded liim. 

King Edmund Ironside was obliged, by the hostile irruption 
of the Danes, at first to dividp his kingdom with Canute, King 
of Denmark; and Canute, after his death, seized the whole 
of it, Edmund s son being driven into foreign countries. Hero 
the succession was“ suspimded by actual fon^e, and a new 
family introduced upon the tlirone: in whom, however, tliis 
new-acquired throne continued hereditaiy for three reigns; 
when, upon the death of Hardiknute, the ancient Saxon line 
was restored in the person of Edward the Confessor. 

He was not, indeed, the true heir to the Crown, being the 
younger brother of King Edmund Ironside, who luid a son 
Edward, suniamed (from his exile) the Outlaw, stiU living. 
But this son was then in Hungary: and, the English Iiaving 
just shaken off the Danish yoke, it was necessary that some¬ 
body on the spot shoukl mount the throne; and the Confessor 
was the next of the royal line then in England. On his 
decease without issue, Harold 1. usurpcid the throne; and 
almost at tlie same instant came on the Norman invasion: the 
right to the Crown being all the time in Edgar, sumamed 
Atheling (which signifies in the Saxon language illvstrioiis^ 


Puff. L. of N. ami N. b. 8, c. 12, § 6. 

* Sec Turner’s flistor^r of the Anglo-Saxons, b. iii. c. 11. 
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or of royal blood), who was the son of Edward the Outlaw, and 
grandson of Edmund Ironside; or, as Matthew Paris' well 
expresses tlio sense of our old constitution, “ Edmundv^ autem 
Lattisferreuniy rex naturalis de stirpe regum, genuit Edwardum ; 
et Edwardm genuit Edgarum^ cui de jure dd>ehatur regnum 
Anglommr 

William the Norman claimed the Crown by virtue of ^ 
jirctcnded grant from King Edward the Confessor; a grant 
wlii(!h, if real, wm in itself utterly invalid; because it was 
made, as HanJd well observed in his reply to William’s 
demand,* “ abeque generali eenatue et populi comentu et edieto 
wliich also very plainly implies, that it then was generally 
undoi*stood that the king, with consent of the general council, 
might dispose of the Crown, and cliange the line of succession. 

William’s title, however, was altogether os good as Harold’s, 
ho being a mere private subject, and an utter stranger to the 
royal blood. Edgar Athcling’s undoubted right was over¬ 
whelmed by the violence of the times; though frequently 
asserted by the English nobility after the Conejuest, till such 
time as lie died witliout issue: but aU their attemjits proved 
unsiiccoasful, and only served the more firmly to establish the 
Crown in the family wliich had newly acquired it. 

Tliis conquest, then, by William of Normandy was, like 
that of Canute before, a forcible transfer of the Crown of 
England into a new family; but, the Crown being so trans¬ 
ferred, all the inlicrcnt properties of the Crown were with it 
transferred also. For, tlie victory obtained at Hastings not 
being a victory over the nation collectively,** but only over 
the jierson of Harold, the only right that the Conqueror 
(Huild pretend to acquire thereby, was the right to iiossess 
the Crown of England, not to alter the nature of the govern¬ 
ment. And, therefore, as the English laws still remained in [ 200 ] 
force, l)e must necessarily take the Crovra subject to those 
laws, and with all its inlierent properties; the first and prin¬ 
cipal of wliich was its descendibility. Here then we must 
drop our race of Saxon kings, at least for a while, and derive 
our descents from WilL'ain the Conqueror, as from a new 
stock, who acquired by right of war (such as it is, yet still 

Hale, Hist. C. L. c. 5; Sold. Re¬ 
view of Tithes, c. 8. 


^ A.D. 1066. 

■ Willinin uf Malmsb. I. M. 
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the dernier remrt of kings) a strong and undisputed title to 
the inheritable Crown of England. 

Accordingly, it descended from him^to his sons William II. 
and Hemy L Eobert, it must be owned, his eldest son, 
wiis kept out of possession by the ails and violence of his 
bretliren; who perhaps might proceed upon a notion, wliich 
prevailed for some time in the law of descents (though never 
adopted as the nile of public successions),* that when tlie 
eldest son was already provided for (as Eobert was constituted 
Dulte of Normandy by his father’s wiU), in such a (?ase the 
next brother was entitled to enjoy the rest of their father’s 
inlieritauce. But, as he died without issue, Henry at last 
had a good title to the throne, wluitever he might have at 
tiist. 

Stephen of Blois, who succeedcid him, was indeed the 
gi-andson of the Conquci*or, by Adelicia, liis daugJiter, and 
claimed the tlirone by a feeble kind of hereditary right; not 
as being the nearest of the male line, but as the nearest male 
of the blood royal, excepting his elder brother Theobald, 
who was Earl of Blois, and therefore seems to have waived, as 
he certainly never insisted on, so troublesome and jirecarious 
a claim. The real right was in the Emjirt^ss Matilda or Maud, 
the daughter of Henry I.; the rule of succession being 
(where Avomen are admitted at all), that tlie daughter of a 
son shall be preferred to the son of a daughter. So that 
Stephen was little better tlian a mere usurper; and therefore, 
he rather chose to rely on a title by election,^ while the Em¬ 
press Maud did not fail to assert her hereditary right by tho 
sword; which dispute was attended with various sucxjess, and 
ended at last in the compromise made at Wallingford, tliat 
Stephen should keep the Crown, but that Henry, tho son of 
Maud, should succeed liim, as ho afterwards accordingly did. 

Henry, the second of that name, was (next after liis mother 
Matilda) the undoubted heir of William the Conqueror; but 
he had also another connexion in blood, Avhich endeared him 
still farther to the English. He was lineally descended from 
Edmund Ironside, the last of the Saxon race of hereditaiy 

* Lyttleton’8LifeofHen.IT.T.i.p.467. (Cart. A.D. 1136: lUc. de Ila- 

1 “ Ego Stephanus Dei graiid assensu guHtald. 314 ; Heame ad Gull. Ncubr. 
clcn et jtopuli in reyem Anglorum electvHy 711.) 
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kings. For Edward the Outlaw, the son of Edmund Ironside, 
had (l)esides Edgar Atheling, who died without issue) a 
daughter Margaret, who was married to Malcolm, King of 
Scothiud; and in her the Saxon hereditary right resided. 

By Malcolm sho had several children, and among the rest 
Matilda, the wife of Henry L, who by liim had the Empress 
Maud, tlie mother of Henry II. Upon which acemmt the 
Saxon line is in our histories frequently said to have been 
restored in his porson : though in reality, that right subsisted 
in the sons of Malcolm by (iueen Margaret; King Henry’s 
best title being as heir to the Conqueror, 

From Henry II., the Crown descended to his eldest son> Richard i. 
Eichard I., who dying cliildless, the right vested in his 
nephew Arthur, the son of Geoffrey his next brother: but 
Jolm, the youngest son of King Henry,, seized the throne; 
claiming, as a])pears from his charters, the Crown by here¬ 
ditary right that is to say, he was next of kin to the de¬ 
ceased king, Ix^ing his surviving brother: whereas Artlmr*^®**”* 
was removed one degree farther, being his brother’s son, 
though by right of representation he stoofl in tlie place of his 
father Geoffrey. And however flimsy this title, and those of 
William Eufus and Stephen of Blois, may appear at this dis¬ 
tance to us, after the law of descents has now been settled 
for so many centuries, they were sufficient to puzzle the un¬ 
derstandings of our brave, but unlettered ancestors. Nor [ 202 ] 
indeed, can we wonder at the number of partisans, who 
espoused the pretensions of King John in partiimlar; since, 
even in the reign of his father King Hemy TI., it was a point 
undetermined;^ whether, even in common inlieritances, the 
cliild of an elder brother should succeed to the land in right 
of representation, or the younger surviving brother in right 
of proximity of blood. However, dn the death of Arthur and Hcmy iii. 
his sister Eleanor without issue, a dear and indisputable title 
vested in Henry III., the son of John: and from him to Ei¬ 
chard th(j Second, a succession of six generations, the Crown 
descended in tlie t^u(^ hereditary line. Under one of which luciiarf n. 
race of princes, we find it declared in Parliament (25 Edw. III. 
st. 2), “ that the law of the Crown of England is, and always 

^ AnffluB s <iuod nohit jure competii hiEreditario** (Spelm. Hist. R. 

Job. apud AVilkina, 354.) 

* Gtanv. 1. 7, c. .3. 
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“ hath been, that the cliildren of the king of England, who- 
“ ther bom in England or elsewhere, ought to bear the inhe- 
“ ritance after the death of their ancestors. Which law our 
“ sovereign lord the king, the prelates, earls, and barons, and 
** other great men, together with all the commons in* parlia- 
“ ment assembled, do approve and affirm for ever.*' 

Upon Bichard the Second’s resignation of the Crown, he 
liaving no children, the right reverted to the issue of his 
grandfather, Edward III. That king had many children, be¬ 
sides his oldest, Edward the Black Prince of Wtdes, the father 
of Kichard II.: but to avoid confusion I shall only mention 
three: William, his second son, who died without issue; 
Lionel, Duke of Clarence, his third son; and Jolm of Gaimt, 
Duko of Lancaster, his fourth. By the rules of succession, 
therefore, the posterity of Lionel, Duke of Clarence, wc^ro 
entitled to the tlirone upon the resignation of lUng Bichard; 
and had accordingly been declared by the king, many yoiirs 
before, the presumptive heirs of the Crown: which declaration 
was also confirmed in Parliament.™ But Henry, Duke of 
[ 203 ] Lancaster, the son of John of Gaunt, having then a large army 
in tho kingi^lom, the pretence of raising wlii(;h was to recover 
liis patrimony from the king, and to reilress tho grievances of 
the subject, it was impossible for any other title to be assorted 
with any safety; and ho became king under the title of 
Henry IV, Heiuy IV. But, OS Sir Matthew Hale remarks," though tho 
people unjustly assisted Henry IV. in his usurjiation of the 
Crown, yet he was not admitted thereto, until he liad declared 
that he claimed, not as a conqueror (which he very much 
inclined to do),® but as a successor, descended by right line of 
the blood royal; as appears Irom the rolls of parliament in 
those times. And in order to this lie set up a show of two 
titles; the one upon the •pretence of being the fust of the 
blood royal in tho entire male line, whereas the Duke of 
Clarence left only one daughter, Philippa; from which 
female branch, by a marriage with Edmund Mdttimer, Earl of 
March, the house of York descended; the other, by reviving 
an exidoded rumour, first projiagated by John of Gaunt, that 
Edmund, Earl of Lancaster (to whom Henry’s mother was 


' Sandford’s Gen. Hist. 246. 

Seld. Tit. Hod. 1,3. 


” Hist. C. L. c. 5. 
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]ieires$) was in reality the elder brother of King Edward 1.; 
though his parents, on account of his perconal deformity^ 
had imposed him on the world for the younger; and there¬ 
fore Henry would be entitled to the Crown, either as suc¬ 
cessor to Kiehard II., in case the entire male line was allowed 
a preference to the female, or, even prior to that unfortunate 
prince, if the Crown could descend through a female, while 
an entire male line was existing. 

However, as in* Edward the Third’s time we find the par¬ 
liament approving and affirming the law of the Crown, as 
before stated, so in the reign of Henry IV., they actually Hemy iv. 
exerted their right of new-settling the succession to tlie 
Crown. And this was done by the statute 7 Hen. IV. c, 2, 
wliereby it is enacted, “that the inheritance of the Crown 
“ and realms of England and France, and all other the king’s 
“dominions, shall be net and remain'^ in the person of our 
“ sover()ign lord the king, and in tlio heirs of ins body issuing 
anrl Prim^e H(jnry is dedared heii’-ap])arent to the Crown, to 
]iol(l to him and the heirs of his body issuing, with remainder [ 204 ] 
to Lord Thomas, Lord John, and Lonl Humphry, the king’s 
sons, *and the heirs of their bodies respectively, which is 
indecid, notliing more tlian the law would have done before, 
provided Henry tluj Fom4.h had been a rightful king. It, 
however, serves to show that it was then generally under¬ 
stood that the king and parliament had a right to new-model 
and regulate the succession to the Crown: and we may also 
obsoiTC, with what caution and delicacy the parliamtmt then 
avoitled declaring any semtiment of Hemy’s original title. 

However, Sir Edward Coke more than once exju’cssly de¬ 
clares,*^ that at tlie time of j)assing this Act, the right of tho 
Cromi was in the descent from Philippa, daughter and heir 
of Lionel, Duke of Clarence. 

Nevertheless the Crown descended regularly from Heniy Henry v. 

IV. to his son and grandson, Henry V. and VI.; in the latter Henry vi. 
of whose reigns the house of York asserted their dormant 
title; and, after embming the kingdom in blood and confii- 
sion for Severn years together, at last established it in the 
person of Edward IV. At his accession to the throne, after Edwimi iv. 
a breach of the succession that continued for three descents. 


* Soit mye et dmoetye. 


4 Inst. 37, 205. 
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and aboYG threescore years, the distinction of a king de jure 
and a king de facto began to be first taken; in order to 
indemnify such as had submitted to the late establisliment, 
and to provide for the peace of the kingdom by confirming 
all honours conferred and all acts done, by those who were 
now called the usurjiers, not tending to the disherison of the 
rightful heir. In tlio statute 1 Edw. IV. c. 1, the three 
Henrys are styled, “late kings of England successively in 
dede, and not of ryght.’* And, in all the** charters which I 
have met with of King Edward, wherever he has oco>asion to 
speak of any of the line of Lancaster, he calls them '^nuper de 
facto, et non de jure, reges AngHoB^ 

Edward IV, left two sons and a daughter; the eldest of 
which sons, King Edward V. enjoyed the regal dignity for a 
very short time, and was then deposed by Kichard, his un¬ 
natural uncle, who immediately usur{)ed the royal dignity 
having previously insinuated to the jxjpulace a suspicion of 
bastardy in the children of Edward IV., to make a show of 
some hereditary title; after wliich ho is generally believed to 
have murdered his two nephews, upon whose death the riglit 
of the Crown devolved to their sister Elizabeth. 

The tyrannical reign of King Richard III. gave occasion to 
Henry Earl of Richmond to assert his title to the Crown ; a 
title the most remote and unaceoimtablc that was ever set up, 
and which nothing could have given success to, but the uni¬ 
versal detestation of the then usurper Richard. For, besides 
that he claimed under a descent from John of Gaunt, whose 
title was now exploded, the claim (such as it was) was through 
John Earl of ^merset, a bastard son, b^otten by John of 
Gaunt upon Catherine Swinford. It is true, that by an A<5t 
of Parliament, 20 Rich. II.,, tliis son was, with otheis, legiti¬ 
mated and made iuh'^^ritable to all lantls, oflSfrcs, and dignities, 
as if he had Ix^en born in w(;dlock; but still with an express 
reservation of the Crown, “ exceptd dignitate regalir^ 

Notwithstanding all this, immediately after the battle of 
Bosworth Field, he assumed tlie regal dignity; the right of 
the Crown then being, as Sir Edward Coke expressly declares,® 
in Elizabeth, eldest daughter of Edward IV.; and his posses¬ 
sion was established by parliament, holden the first year of 


* 4 Inst. 36. 


4 Inst. 37. 
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hia HiigTi. In thn Act for which purjwao, tho parliament fleenna 
to have copied tho caution of tlioir predecessors in the reign 
of Henry IV.; and therefore (tvs Lord Bticon, the historian of 
this reign, observes) carefully avoided any recognition of 
Tlonry VII. 8 right, whicli indeed was none at aU; and tho 
king would not liavo it by way of new law or ordinance, 

Avhereby a riglit miglit seem to be eretited and conftaTcd iukui 
liiin ; an<l therefore a middle way was rather chostiu, by way 
(as tho noble h^torian expresses it) of cstahlkhneiity and tlnit 
niiflor coYtu’t and ijidiJYerent words, “ that tlui inluu’ittince of 
tho Crown should rest^ remain^ and ahULc in Kijtg TTemy VII, 
jind tho heirs of Ids body:” tlicreby providing for th(^ future!, 
and at the saiiKj time iL(dvnowl(3dging Ids ]»r(*sent possession; 
but not dotonuining citluT way, wliether that possession mus 
dejureoT de facto merely. Howtiver, lie soon after man'ied [ ^Oti ] 
Elizabeth of York, tho undoubted lieiress of the Conquoi’or, 
and tluavby gained (as Sir Edward Coke declares*) by much 
Ids best title* to the Crowm. WHiereupon th(3 A<;t made in his 
favour was so much disregarded, that it iU3ver was printed in 
onr statnlt' Ixioks. 

llcuiry tlie Eiglith, tlie issue of this marriage, succeeded to iicury viir. 
ihc CroAvn by clear iiidisputahlo hereditary right, and trans- 
mi(l(*d it to his tlirco eliildrcn in successive order, lint in Ids 
reugu w^e, at seve^ral limes, tiial the parliamtuit busy in regu¬ 
lating tho su(‘cossiuu to tho kingdom. And, first, by statute 
25 Henry VIIL <!. 12, wlddi recites tho mischiefs which liavc 
and may eaisnc by disputed titles, liecanse no jierfoct and sub- 
stiintial provision hath lieen made by law eoncerning the suc¬ 
cession ; and then ciuutks, “ that tho Crown shall be entidled 
“ t<^) Ids majesty, and the sons or ]ieii*3 male of his l)ody; and 
“ in diihxult of such sons to the Liuly Elizabeth (who is de- 
“ dared to be tho king’s eldest issue female, in exclusion of 
the Lady Mary, on accxnmt of her supjioscd illegitimaiy by 
“ tho divorce of her mother Queen Catlierine) and to the Lady 
Elizabeth’s heirs of her Ixxly; and so on from issue female 
“ to issue females, and the hen's of their bodies, by coni'so of 
iulieritancc according to their agi3s, as tJui Croivn of England 
“ hath hem accustomed and ought to gOy in ease where thc^re bo 
heirs female of tho same: and in default of issue female, 


< 4 Inst. 37. 


VOL. F. 



194 


THE SOVEREIGN AND HIS TITLE. 


“ then to the king’s right lieirs for over.” This single statute 
is an ample proof of all the four positions we at first set out 
with. 

But upon the king’s divorce from Ann Bolcyn, this statute 
was, with rogiird to the settlement of the CroAvn, repealed by 
statute 28 Hen. VIIL c. 7,* wherein the Lady Elizabeth is 
also, as well as the Lady Mary, bastardized, and the Crown 
settled on the king’s children by Queen Jane Seymour, and 
his future wives; and, in defect of such clii^en, then with 
tins remarkable remainder, to such persons as tlie king by 
l(stt('rs pahmt, or hist will and testaTnent, should limit and a|)- 
[ 207 ] |X)int tlie same. A vast j>owcr; but, notwitlistanding, as it 
was regularly vested in liim by the supreme legislative autho 
rity, it was therefore indis^mtably valid. But this }K)wer was 
never carried into execution; for by statute 35 Hen. VIII. 
c. 1, the king’s two daughters are legitimated again, and the 
Croivn is limited to Prince Edward by name, after that to the 
Lady Idary, and then to the Lady Elizabeth, and the heii\s of 
icdwimi VI. their respective bodies; wliich succession took effect accord¬ 
ingly, being indeed no other than the usual course of the Liw, 
with reganl to the des(*-ent of the 'Crown. 

Mary. Blit lost thiirc shoulil remain any doubt in the minds of the 

p(iO}il(;, through this jumble of Acts for limiting the succession, 
l)y statute 1 Mar. st. 2, c, 1, Queen IVIary’s hereditary right to 
tlie throne is acknowledgiMl and recognised in these words: 

th(i Crown of these realms is most lawfully, justly, and 
“ rightly descended and come to tlie queen’s highness that now 
is, being the very, true, and undoubted hen and inlieritrix 
thereof.” And again, u]M)n the queen’s marriage with rhili|) 
of Sj)ain, in the statute which settles the preliminaries of that 
match, the hereditary right to the Cromi is thus asserted and 
deidared: “as touching the right of the queen’s inheritance 
“ in the reidm and dominions of England, the children, 
“ whether male or female, shall succeed in tliom, according to 
“ tlie known laws, statutes, and customs of the same.” Which 
determination of tho parliament, that the succession sJiall con¬ 
tinue in tho usual course, seems tacitly to imply a power of 
new-moflelliiig and altering it, in case the legislature had 
thought proper. 

Elizabeth Ou Quccn Elizalicth’s accession, her right is recognised in 

still stronger terms than her sister’s; the parliament acknow- 
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lodging, “ that tlie queen’s highness is, and in very deed and 
“ of most mere right ought to be, by the laws of God, and 
“ the laws and statutes of this realm, our most lawful and 
“ rightful sovereign liege lady and queen: and that her high- [ 208 ] 
“ ness is rightly, lineally, and lawfully descended and come of 
“ the blood royal of this rc^ahn of England; in and to whose 
“ princely person, and to tlie heirs of her body lawfully to be 
“ begotten, after her, the imperial cro^vn and dignity of this 
‘‘ realm doth l^ong.” And in the same reign, by statute 13 
Eliz. c. 1, we find the right of parliament to direct the suc¬ 
cession of the Crown asserted in the most explicit words. “ If 
“ any person shall hold, aflirm, or maintain that the common 
laws of this realm, not altered by parliament, ought not to 
direct the right of the Crown of England; or that the 
queen’s majesty, with and by the authority of pai'lianiont, is 
“ not able to make laws and statutes of sufficiont force and 
“ validity, to limit and bind the Crown of this realm, and the 
“ descent, limitation, iiilicritancc, and goveinmont ther(K)f;— 
such pors(m, so holding, aflirniing, or maintaining, shall, 

** dui-jug the life of the queen, be guilty of high treason; and 
“ after her decease shall bo gtiUty of a misdomoanor, and fur- 
“ fiiit Ins goods and chattels.” 

On the d(;ath of Queen Elizabeth, without issue, the lino of JiwicaJ, 
Jlcmy VIII. became extinct. It therefore became lu'cessaiy 
to recur to the other issue of H(‘iuy VII. by Elizabeth of Yorlc 
Ills queen; whoso eldest daughter Alargaret having mjin-ied 
^Jaiues IV. king of Scotland, King James the Sixth of Scot¬ 
land, and of England the Fii-st, was the lineal descendant from 
that alliance. So that in his person, as ch^arly as in Henry 
VI II., centered all the claims of difftavut competitoi-s, from 
the ConqiK^st downwards, ho being indisputably the lineal heir 
of the Conqueror. And, what is still more rianarkable, in his 
person iilso (ioutcred the right of the Saxon monandis which 
had boon susjiendod fi’oni tlie Conquest till Ids accession. For, 
as was foiTuevly observed, Margaret, the sister of Edgar Atlic- 
ling, th(? daughter of Edward the Outlaw, and gi'anddaughter 
of iving Edmund Ironsi(k% was the person in whom the here¬ 
ditary right of the Saxon kings, supposing it not abolished by 
the Conquest, n'sided. Slui lUfUTied- Malcolm king of Scot¬ 
land ; and Henry II., by a descent from Matilda their 
daughter, is generally (*alled the restorer of the Saxon line. [ 209 ] 

o 2 
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But it must bo remomberod, that Malcolm by his Saxon qnt^cn 
had sons as well as daughters: and that the royal family of 
Scotland from tliat time downwards were tlie oifspriug of 
Malcolm and lilargarot. Of tliis royal family King James tlio 
First was the direct linoid heii’, and tlierefore imited in liis 
person every possible claim by hereditary right to the English 
as well as Scottish tlirone, being the heir both of Egbert and 
William the Conqueror. 

And it is no wonder that a i)rince of moro*leaming than 
wisdom, who could deduce a hereditary title for more tlian 
eight hundred years, should easily be taught by the flatterers 
of the times, to believe there was something divine in tins 
right, and that the finger of Providence was visible in its pre¬ 
servation. Whereas, though a wise institution, it was clearly 
a human institution; and the right inlicrent in liim no natural, 
but a positive right. And in this and no otlior light was it 
t^iken by the EngUsh parliament; wlio by statute 1 Jac. I. 
c. 1, did “recognise and acknowledge, that immediately upon 
“ the dissolution and decease of Elizabeth late queen of Eng- 
“ land, the imperial crown thereof did by inherent birtliright, 
“ and lawful and undoubted succession, des(!end and come to 
“ liis most excellent majesty, as being lineally, justly, and 
“ lawfully, next and sole heir of the blood royal of tlus realm.” 
Not a word here of any right immediately derived from 
heaven: which, if it existed any^vhere, must bo sought for 
among the aborigines of the island, the anci(*nt Britons; among 
whose princes indeed some have gone to search it for him.'^ • 

Charles I. But, wild and absurd as the doctrine of divine right most 

undoubtedly is, it is still more astonishing, that when so many 
human hereditary rights had centered in this king, his son 
[ 210 ] and heir King Charles the Firat should be told by those infa¬ 
mous judges who pronounced liis unparalleled sentence, that 
he was an elective prince; elected by his people, and there¬ 
fore accountable to them, in his own proper person, for liis 
conduct. The confiision, instability, and madness, which fol¬ 
lowed the fatal catastrophe of that pious and unfortunate 

° Elizabeth of York, the mother of virtue of its descent from Gladys, 
Queen Margaret ofScotland, was heiress only sister to Lewcllin ap Jorwerth the 
of the house of Mortimer. And Carte Great, had the true right to the prin- 
observes, that the house of Mortimer, cipality of Wales. (Flist. Eng.iii. 705.) 
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pn’iico, will bo a standiiifi; argument in favour of hereditary 
nit)narcliy to all future ages, as they proved at last to the then 
deluded ptx)ple: Avho, in order to recover that peace and hap¬ 
piness wliicli for twenty years together they had lost, in a 
solemn pai'liamentary convention of the estates restored the 
right heir of the CroAvn. And in the proclamation for that 
pur])ose, which wtis drawn up and attended by botli houses/ 
they declartxl, “ that accoriling to their duty and allegiance, 

“ they did lujartily, joyfully, and unanimously acknowledge 
“ and }>roclaiin, that imnuMliately upon the decease of our late 
“ sovereign lord Iving Charles, the imperial crown of these 
realms tlid by inherent birtlxright, and lawfiil and undoubted 
“ su(!(?ession, descend and come to his most excellent maje^sty 
“ Clnu'los the Second, as being lineally, justly, and lawfully, cjmricaii. 

“ next heir of the blood royal of this realm: and thereunto 
“ they most huralJy and faitlifully did submit anti obh'ge 
“ themselviss, their lieirs, and posterity for ever.” 

Thus I think it clearly appem-s, from the liighest authority 
tliis nation is acquainhxl with, that the Crown of England has 
ever been a heredilaiy croAvn; though subjijct to limitations 
by parliament. TJie remainder of tlus (*laipter will consist 
principally of tlio.se instances, wheri'iii the j)arliam(uit has 
asserted or exercised this right of altering and limiting the 
succession: a right which, A\e have seen, was heforo exercised 
and asserted in the nugns of Henry IV., Henry Vll., Henry 
VIII., Qnecn Mary, and Qu<M*n Elizabeth. 

k l^ie fii’st iihstanee, in ])oint of time, is the famous bill of AMPTatiuna in 
i‘X(dusion, wbi('hrais(Hl such, a fm*meut in the latter end of tho 
reign of King Cliarlcs tlus ^(‘cond. It is Avell known that the 
})urpoi*t of this bill was to have set -aside the king’s brother 
and [)resumptive heir, the Duke of York, from the succession, 
oil the score of Ins bciiiig a pai)ist; that it ]»iissed the House 
of Commons, but was rejected by the loi’ds; tho Idng having 
also declared beCachaud, that lie never would be brought to 
coiiscjit to it. And from this transaction Ave may collect tAA'o 
things: 1. ^fluit fhe CroAvu Avas uiiiversuJly acknoAvledg<d to 
be lievoditary; and tho inheritaiicii indefcixsible uuh^ss by jiar- 
liamcnt: else it had bexm needless to jirefer such a bill. 

2. That th(i parUamont had a power to have defeated the 


[ 5^11 J 


* Com. Journ. 8 May, 1000. 
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Ilovoliitlon of 


[ ^12 ] 


inheritance: else such a bill hod been ineffcotnal.^ The com¬ 
mons acknowledged the hereditary right then subsisting; and 
the lords did not dispiito the power, but merely the propriety 
of an exclusion. However, as the bill took no eflect, King 
James the Second succeeded to the throne of his ancestors: 
and might have enjoyed it during the remainder of his life, 
but for liis own infatuated conduct, which (with other con¬ 
current circumstances) brought on the Itevolufion in 1C88. 

The true groimd and principle upon which that memorable 
event proceeded, wius an entirely new cose in politics, wliicli 
had never before happened iu our histoiy; the abdication of 
the reigning monarch, luid the vacancy of tho throne tliiTe- 
upou. It was not a defeazance of the right of succession, and 
a iKiW limitation of the Crown, by the Iviiig and both houses of 
parliament; it was the act of the nation alone, n])on a convic¬ 
tion that there was no king iu being. For in a full assembly 
of tho lords and commons, met iu a convention upon the sup- 
})ositioii of tliis vacancy, both houses* came to this resolution: 
“ that King James tho Second, having endeavoured to suhveri 
“ tho constitution of tho kingdom, by breaking tho original 
“ contract between king and peoi»lo; and by tho advice of 
‘‘ Jesuits and other wicked pei*sons, having violated the funda- 
“ mental laws; and having withdrawn liimself out of this 
‘‘ kingdom; has abdicated the govei-nmoiit, and that the 
tliroiio is thereby vacant.”’' Thus ended at once, by tliis 
sudden and unexiiectod vaeaiuy of the tlirom^, iJio old liiu) of 
succession; which from the Compiest had lasted above six 
hundred years, and fr*om the union of the heptarchy in King 
Egboit almost nine hunched. The facts themselves thus ap- 
peiilcd to, the king’s endeavour to subvert the constitution by 


” See Hallam’sConst. H ist.v. ii. ch.l2. 
' Com. Journ. 7 Feb. 1688. 
y The convention in Scotland drew 
the same conclusion, viz., the vacancy 
ot* the throne, from premises and in 
language much more bold and intcL 
ligible : “ The estates of tho kingdom 
of Scotland find and declare, that King 
James the Seventh, being a professed 
papist, did assume the royal power, and 
acted as a king, without ever taking 
tlie oath required by law ; aud hod, by 


the advice of evil and wicked counsel¬ 
lors, invaded the fundamental constitu¬ 
tion of this kingdom, and altered it 
from a legal and limited monarchy to 
an arbitrary despotic power, and liad 
governed the same to the subversion of 
the Protestant religion and violation 
of the laws and liberties of the nation, 
Inverting all tho ends of govcrniiient, 
whereby he had forefaulied the ero\vn, 
and the throne became vaicunt.*'- 
[CiiiusriAN.] 
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breaking the original contract, his violation of the funda- 
inontrtl laws, and his \vitlidrawing himself out of the kingdom, 
wore evident and notorious; and the consequences drawn from 
tliese facts (namely, that they amounted to an abdication of 
tlie goveniment; whi(*h abdication did not affect only the per¬ 
son of the king himself, but also all his heirs, and rendered 
the tlu’one absolutely and completely vjicant) it belonged to 
our aiKiestors to determine. For whenever a question lu-ises 
betwcion the society largo and any magistrate vc'sted with 
Ijowers originally delegated by that society, it must be decided '• 
by the voice of the society itself; there is not upon earth any 
other tribunal to resort to. And that these consequences 
wcirc fairly dedinied from these facts, our ancestors have 
solenmly determined, in a full jiarliamentiuy convention re¬ 
presenting the whole society, Tlie reiisons upon which they 
ilecided may bo found at large in the parliamentary proceo*!- 
iiigs of the times; and may 1 m3 matter of insfruetive amuse¬ 
ment for us to contcmiplate, as a speculative point of histoiy. 
ilut care must be taken not to caiTy tin's inqiiiiy farther, than 
inendy for instriudion or amusement. The idea, that the c(»n- 
seionces of postcirity were concerned in tlui rectitude of their 
ancestors’ decisions, gave birth to those dangerous political 
herci^ies, whi(*li so long distracted the state, but at length are 
happily extinguished. I therefore rather choosij to consid(n* 
this great ptditical measure upon the solid footing of autliorily, 
than to rojusou in its favour from its justice, moderation, and 
expediency: because that might imply a right of dissenting 
or revolting from it, in case we should think it to have bei^n 
^unjust, opiu’ossive, or inexpedient. VVliereas, our anct^stom 
having most indisputably a competent jurisdiction to decido 
this great and imix)rhint question, and having in hicl doc*idod 
it, it is now become our duty at this distance of time to acqui- [ 21‘1 ] 
eseo ill their dcteiminatioii, bciiiig born under that estabhsh- 
ment which was built upon this foundation, and obliged by 
every tie, religious as well as civil, to maintain it. 

But, while wo rest this fimdammital transaction, in point of 
authority, upon grounds the least liabh) to cavil, wo are bound 
Ixith in justice and gratitude to add, that it was conducted 
with a tiiinper and miRleration, which naturally arose! from its 
equity; that, however it might in some respects go beyond 
the letter of our umdent laws (the reason of which will more 
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fully appear hereafter), it was agreeable to the spirit of our 
constitution, and the riglits of human nature; and tliat though 
in otlier points (owing to the peculiar circumstances of tilings 
and persons) it was not altogether so perfect as might liave 
been wislied, yet from theiu^c a new era commenced, in which 
the bounds of juerogative and liberty have been better defined, 
tlie prineijiles of government more thorougldy examined and 
understood, and the rights of tlie subject more explicitly 
j^iarded by legal provisions, than in a^ other period of Eng¬ 
lish history. In particidar it is worth^f observation that the 
convention, in this their judgment, avoided with great wisdom 
tlio wild extremes into which the visionary theories of some 
zealous republicans would have led them. They held that 
this misconduct of King James amounted to an endeavour to 
subvert the constitution; and not to an actual subversion, or 
total dissolution, of the govomm(mt, according to the princi¬ 
ples of r^icke: ^ wliicli would luivc reduced the society almost 
to a state of nature; would liavo levtKed all distinctions of 
honour, rank, offices, and pi’operty; woidd have aniululated 
the sovereign poAver, .and in conseqiumce have ropealtKl all 
positive laws; and ivould have left tlie people at libeity to 
have erected a new system of state upon a noAV foundation of 
polity. They tlicrelbre very juudontly vot<^d it to amount to 
no more than an abdication of the govevumeut, and a conse¬ 
quent vacancy of the tlirone; wliereby the government was 
allowed to subsist, though the executive niagistiatc! was goiif^, 
and the kingly office to rimaiu, ihoiigli Iviug Juuu's was no 
longer king. And thus the constitution was kept entire; 
which upon ev(u-y sound princijJo of goveruinent 
otherwise have fallen to pieces, liad so })riiici[)til and con¬ 
stituent 'a pail as tlio royal authority been abolisJied, or oven 
suspended. 

Tliis single jHistulatuin, flu; vacancy of the tliroiio, bt'iug 
once established, tlie r(‘st tliat was tlum doiu^ followed almost 
of course. For, if the throui^ bo at any time vacant (whicli 
may lia[)])(*n by other means besidt's tliat of abdication; as if 
all the blocxl royal should fail, without any su(‘(‘cssor appointed 


by parliament); if, 1 say, a vimancy by any mi'aiis whatsiKivei- 
should ImpjMin, th(» right of dis|V)siiig of this vacancy seems 


* On Gov. p. J, c. 111. 
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naturally to result to the loitls and commons, the trustees and 
reju-escntatives of the nation. For there are no other hands 
in wliicli it cun so properly be intrusted; and there is a neces¬ 
sity of its being intrusted somewhere, else the whole frame of 
government must be dissolvtid and j)eri8h. The lords and 
commons liaving therefore determined this main fundamental 
article, that there was a vacancy of the tliroue, they proceeded 
to fill up that vacancy in such a maimer as th(3y judged the 
most proper. Alid this was done by their declaration of 12 
Februaiy, 1G88,® in the following manner: “ That William 
“ and Mary, Prince and Princess of Orange, be, and bo de- 
dared king and queen, to hokl the Crown and royal dignity 
‘‘ during tlieir lives, and the life of the sumvor of them; and 
“ that tlie sole and full exercise of tlio regal power be only jn, 

“ and exe(!utcd by, the said Ih’ince of Orange, in th(! name's 
** of Ihe saiel priiico and jn-incess, during tlicir joint live's: and 
“ afttir tJieir dejceases llio said Crown and royal "dignity to be 
“ to the heirs of tlio body of flics said princess: and for default 
‘‘ of sudi issue tcj the Princess Anue of Diaiinark and the licai-s 
“ of her body; and for default of such issue to the heirs of 
the body of the said Prince of Orange.” 

Pcirhaps, iqxm the }>rinei]»les before csfablishc'd, the con- [ 215 ] 
volition might (if fht'y pleased) have vosIchI the regal dignity 
in a family entirely m!W, and strangc'rs to the royal I Jood, but 
they were too wc'U aerquuinted with the;* benefits of heri ilitary 
su(*(*ossioii, and the. inlliicaice wliicili it lias by custom over the 


minds of the pc'ople, to depart any fnrtlu'r from the ancient 
lino tliiin t('m|)orary nc'eessity and sc'lfqa’cwerviition requirc'd. 
They tluTcdbre settled the? Crown, fii-st on King W illiam and 
Qiicum Jlary, King James’s eldi'st danghtt*r, for th(*ir joint 
lives: them on tlic? survivor of theiu, and iluai on the issue of 


(inc'iiii Maiy: iqxai failure of such issue, it was limited to tlie 
Primness Aniu.', King James’s seeoiid dauglitc'r, and lier issue; 
and lastly, on failure of that to tlici issue of Jviug W'^illiam, who 
was tin; grandsem of Cliaih's tlie Fu’st, and neplicw as wcdl as 
son-in-law of King .Junms the 8ei*oud, being the sou of ]\lary 
In’s I'ldc'st sistcu', Tliis scdtleiucmt included all the JVotestaiit 


postc'rily of King Cliarb's L, (‘xc(i]»t such 
Jamc^s might at any tinu* liave, whicli 


otlu'r issuer as l\ing 
was tof.dly omitted, 


* Com. Juurii I'tJU. UiC?S. 
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through fear of a popish succession. And tliis order of suc¬ 
cession took (jfiFcct acconliugly. 

These tliree }>rincc8 therefore, King William, Queen Mary, 
and Queen Anne, did not take the Crown by hereditary right 
or descentj but by way of donation or purchase^ as the lawyers 
<'all it; by wluch they mean any method of acquiring an 
estate otherwise than by descent. TJie new settlement did 
not merely consist in excluding King James, and tlio person 
])retended to be Prince of Wales, and then suffering the 
Crown to descend in the old hereditary clianiud; for the usual 
course of dcsc(uit was in some instances brolf(in tlirough, and 
yet the convention still kept it in tlieir eye, and i)aid a great, 
though not toUxl, regard to it. Let us see how the succession 
wpidd havti stood, if no abdication had happened, and King 
James had left no otlier issue than liis two daughters Queeii 
]\raiy and Queen Aime. It would have stood thus: Queen 
JIary and h(‘r issue; Queen Anne and lier issue; King Wil- 
[ 21 n j liam and Ins issue. Put wo may remember that Queen Mary 
was only nominally queen, jointly witli her Imsband King 
William, who alone had the reg^il power; and King William 
was iiei’sonally preferred to Queen Anne, thougli liis issue wa5 
post[)oned to hers. Clearly tlierefore these princ(^8 were suc- 
C(?ssively in possession of the Crown by a title different from 
the usual course of descent. 

William III. It was towards the-end of ICng William’s reign, when all 
hopes of any surviving issue from any of these princes died 
with the Duke of Gloucester, that the king and parliament 
thought it necessaiy again to exert their piwiu* of limiting 
and appointing tluj succession, in order to prevtmt another 
vacancy of the tlu'one, which must liave ensued upon tlunr 
d<\iths, as no farther pix>vision was made at the Ihwolution, 
than for tlu! issue of Queen Maiy, Queen Aime, and King 
William. The parliamimt had jireviously, by tlie statute of 
1 W. & M. st. 2, c. 2, enacted, that every person who should 
be reconciled to, or hold communion with, the see of Itome, 
shoidd profess the popish religion, or should marry a paj)ist, 
should be excluded and be for ever incajiablo to inherit, 
possess, or enjoy the Crown; and that in such case the people 
should be absolved from their allegiance, and the Crown 
shoiilfl desctJiid to sudi poi>ioiLS, being J^rotestauts, as would 
have inlierited tlie same, in case the pei-son so reconciled, 



THE SOVEREIGN AND HIS TITLE. 


203 


holding communion, professing, or marrying, were naturally 
deiul. To act tliereforc consistently with themselves, and at 
the same time j)ay as nmcli regard to the old hereditiiry lino 
as theii* former resolutions would admit, they turned their eyes 
on the 1^'incess Sopliia^ electress and Duchess Dowager of 
Hanover, the most accomidished princess of her ago “ For, 
upon the impending extinction of the Protestant jwsterity of 
Charles llie First, the old law of regal descent dire(;ted tliem 
to r(H*ur to the descendants of James the First; and the Prin¬ 
cess Hoidiia, being tlu^ youngest daughter of Elizab(ith Queen [ 217 ] 
of Dolioinia, who was the daughter of James the First, was 
tlie nearest of the an(dent bloixl royal who was not incapaci¬ 
tated by professing the 2K)pi8h n^ligion. On her therefore, and 
th(5 lujirs ofiuir body, Ixdug Prot(^stants, tlu; remainder of the 
(h*(;»wn, ex[)(H*tuiit on the (leath of Xiiig William and (iueen 
Anne, without issue, was settled by statute 12 & 13 Wm. III. 
c, 2. And at the sanui time it Avas eTia(d(*d that wlioso(m*r 
sluaild hereafter eomcj to the possessioJi of the Crown should 
join in the communion of tlio chnrcli of •England as bylaw 
estahlishcd. 

Tliis is tlio last limitation of tlio CroAvn that has hecn 
made by })ar]iament: and thes(! scviTal actual limitations, 

Irom tlio time of Jleniy IV. to the pr(?sent, do ch^urly prove 
tlu^ jiower of tlu^ sovereign and parliament to new-model or 
nl1(T the sue(’('ssi<m. And indeed it is now again inadii highly 
])eiifd to dispute it; for by the statute 0 Ann. c. 7, it is euaeted, 
tliat if any i)(a*soii maliciously, advisedly, and diivctly shall 
uiainlaiji, by writing or printing, that the kings of this realm 
with tlio authority of parliament are not able to make laws to 
bind the CroAvn and the dc^scciit thereof, he shall be guilty of 
high treason; or if he maiiitams the Sixmc by only preiwOiing, 
teaching, or advised spijaking, ho shall incAir the penalties (if 
a preemunire, 

TJie T^riiicess >Sophia dying before Queen Anno, the in- Anm\ 
heritaiiee thus hmited descended on her son and heir King 
({oorge the First, and having on the death of the ^jueen taken Oeorgo i. 
effect in liis penson, from him it desccutled to King George oitirgo ii. 


Sanilford, in his Cicnoaloj^ioal Ilis- 
lory, published a.d. 1077, speaking 
(page 535) of the Princesses Klissabetli, 
Louisa, and Sophia, daughters of the 


Queen of nohemio, says, the first was 
icputcd the most learned, tlie second 
the greatest artist, and the lost, one of 
the most accomplished ladies iii Europe. 
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tho Second; and from him to lus gmiulKon and heir, King 
George the Third. ‘ From liim again it das(iended to liis 
eldest son, King George tho Fourth, who dying without issue 
was succeded hy King William the Fourth, the tliird son of 
King George the Third; the scc(;Tid»son Frederick Augustus, 
Duke of York, having previously died without issue. On tlie 
deatli of King William the Fourth, the inherilaiKie descimded 
to the only eliild of Edwai’d Duke of Kent, the fourtli son of 
King George the Third, our present gracious sovereign Queen 
Victoria.* 

Hence it is easy to collect, tliat tho title to tho Crown is at 
prcs(‘nt horeditaiy, though not quite so ahsolutely hereditary 
as fonuerly; and tlie connnon stock or aiu'cstor. from whom 
tlie d('sc(*iit must bo desrived, is also dillerent. Fonuerly the 
common stock AViis King Eglxirt; tlu^n William tlie Con¬ 
queror; after^vards in James the Fii'st’s time the two com¬ 
mon stocks united, and so continued till the vacancy of the 
throne in ](!88: now it is tho Priiuiess Sopliia, in whom tluj 
inheritance was vested by tlio uoav king and parliament. 
Formerly tho descent was ahsoluto, and the Crown wont to 
the next heir without any restriction; but now, iqion the n(‘w 
settlement, the inlua-itauce is conditional, b(;ing limited to sncli 
hen's only of tlu5 body of the IVirn’ess Sophia, as an; Pro- 
toslaut monibei's of the Cluu’ch of Eugltuid, and are marriwl 
to none but Protestants. 

And in this due medium consists, I a^ipridicnd, the tnie 
constitutional notion of the right of succession to the im¬ 
perial Crown of these kingdoms. The extremes hetwin^n 
wliich it st(M'i*s, are each of them equally d(‘structivo of those 
eiuLs for wliich societies wore fonned and are kept o]i foot. 
Whore the magisti’a'^, upon every succession, is elected hy 
the people, and may hy tho express provision of the laws ho 
deposed (if not punished) hy his subjects, tliis may sound like 
the perfection of lil)erty, and look well enough when deliiK'uted 
onpa])er; but in practice will 1x5 ever jiroductive of tumult, 
contention, and amu'chy. And, on the other hand, divine 
indefeasible hereditary right, when coupled with tho doittn’ne 
of unlimited passive obtidi(5nce, is surely of all constitutions 
the most tlioroiigldy slavish and dreadful. Hut when such a 
hereditary right, as oui- laws have created and vested in tlu* 
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royiil stock, is closely interwoven with those liberties -which, 
we have seen in a former chai)ter, arc equally the inheritance 
of the subject; this union will form a constitution, in theory 
the most beautiful of any, in practice the most approvcnl, 
and, I trust, in duration the most p(>rmanent. It was tlu? 
duty of an ex|X)under of our laws to lay this constitution 
before the studcnit in its true and f!;enuine lij'ht: it is the 
duty t)f ('very go(Kl Englislmian to undci’stand, to revere, to 
defend it. * 
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CITATTEIt IV. 

OF THE ROYAL FAMILY. 

[ 219 ] The first anil most considerable brunch of the royal family, 
rogjirdi^d by the laws of England (‘ supposing the sovoroigu to 
be a king*), is the quern, 

Quccti reKPfit, The Quo<m of England is either queen regent, queen emnort, 
* or qiK'on dotvager, Tlio queen regent, regnant, or sovereign, is 
she who holds the Crown in lier own riglit; as the first (and 
perhaps the second) Queen Jlary, Queen Elizalxith, Queen 
Amie, ‘ and our present gi*a(‘ious sovercu'gn Queem Vic¬ 
toria;* and such a one lias th(^ same powers, pnTOgatives, 
i*ights, dignities and duties, as if she laid been a king. This 
was observed in the entrance of the last chapter, and is ex¬ 
pressly d(;ehir(Ml by statute 1 Mar. I. st. 3, c. 1. Hut the 
Queen consort, quceu coHSOvt IS tlic wifo of tlic rtiigiiing king; and she, by 
virtue of her Tnairiage, is participant of divers prerogatives 
above other womon.^ 

[ 220 ] And first, she is a public i)erson, exempt and distinct 
iiprscijarntnaud from the king*, and not, like; other married Avomen, so clostdy 

distinct ri^htb. ® hit •, 

connected as to huA-c lost all legal or separate exLstence, so 
long as the marriage continues. For the queen is of ability 
to purchase lands, and to convey ‘ or doviso them,’ to make 
leases, to gi'ant copyholds, and do other acts of OAViu^rship, 
Avithoiit the concuvrenc(; of her lord: Avliich no other married 
Avonuin can do a privilege as old as the Saxon era.*^ She is 
also capable of takir.g a gi-ant from the king, Avhich no other 
wife is from lier husband; and in this particailar she agrees 
with the Augusta, or pimima regina conjux divi imperatoris of 
the Koman laws; Avho, according to Justinian,'* Avas equally 
callable of mailing a grant to, and receiving one from, tlu; 
emperor. The Quetm of England has s<;parato courts and 
offi(‘('s (hstinct from tin; king’s, not only in mattm’s of cere¬ 
mony, but OA'on of law; and her attorney and solicitor 


» b'inch, L. 8C. 
^ 4 Ucp. 23. 


Scld. Jan. Angl. I, 42. 
Cod. fi, IG, 26. 
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goneral are entitled to ^lacc witliin the bar of His Majesty’s 
courts, together with the king’s coiinseL® She may likewise 
sue and be sued alone, without joining her husbimd. She 
may also have a separate proj)erty in goods as weU as lancls, 
and has a right to dispose of tliem by wilL^ In short, she 
is ill all legal jirocccdings looked upon as a feme-sole, and 
not as a feme-coveit; os a single, not as a married woman.* 

For which the reason given by Sir Edward Coke is this: 
because the Avisddm of the common law would not have the 
Jiiiig (whose continual care and study is for the public, and 
circa ardua regni) to be troubled and disquieted on account 
of bis wife’s domestic affairs; and therefore it vests in the . 
queen a power of transacting her own concerns, without tlie 
intijrveutiou of the king, as if slie was an unmarried woman. 

The queen has also many exemptions, and minute pre-uer wfiniptions. 
rogatives. For instiincc: she pays no toll;^‘ nor is she 
liable to any amorcemout in any coui*t.* Eut in general, 
unless whore the law has ex})rossly declared her (ixciuipted, [ ^21 ] 
slio is upon the same footing with other subjects; being to 
all intents and pur})oscs tlui king’s subjc^ct, and not his (jquul; 
in like manner as, in the imperial law, Augmta legihus 
eoluta non 

The queen has also some pecuniaiy advantages, wbicli Uemvcnuc. 
fonn IwT distinct revenue: as, in the first place, she is 
entitled to an ancient ]>erquisitc calknl que(‘n-gold, or aimim 
regince; which is a royal revenue, belonging to eveiy queen 
consort during her marriage with the king, and due from 
(Hoiy jKTSoii who htis made a voluntary offering or fine to 
the king amounting to ten marks or upwaa*ds, for and in 
eonsid(iration of any privileges, grants, licenses, j)ardons, or 
(»ther matter of royal favour conferred ujion him by tla^ 
king: and it is duo in tlie pi’oportion of one-tenth j)art 
more ov(t and al>ovo the entire offering or fine made to 
tlie king; and becomes an actinil dcibt of record to the 
queen’s maj(jsty by the mere recording of the fine.*" As, if 


“ Seld Tit. Tion. 1, 6, 7. 

^ ;n &• 40 Geo. nr. c. as, s. 89. if 

Oic qiiocn consort neglects to dispose of 
the goods, tliny go to the king her hus> 
band, (Wooil’s Inst. p. 22.) 


s Finch, L. Pfi: Co. Litt. 133. 
** Co. Jdtt. nw. 

' Finch, L. 185. 

J Ff. 1,3,31. 

Pryn. Aur. Keg. 2. 
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a hundred marks of silver bo givoi^b ll)e king for liberty 
to bike in mortmain, or to have a fair, market, park, chiisc;, 
or froo-warren: tliei’O the quotai is entitled to ten marks in 
silver, or (wliat was formerly an (Kpiiviilent denomination) to 
one mark in gold, by the name of cjiieen-gold, or mmm 
reiiincc} But no such ])ayment is duo for any aids or sul)- 
sidies granted to the king in parliament or convocation; nor 
for’ linos impos«.Hl by couils on oftenders against their will; 
nor for vohuitary [)resents to the king without any coiisi- 
deration moving fmni him to the sul>ject; nor for any sale 
or contract w'lioreby the present reveniuis or possessions of 
tlio Crown are granted away or dimijiishcd/'^ 

The original j*(ivcnuo of our ancient queens, bc'fore and 
soon aft(^r the Conquc'st, seems to have consisted in coidain 
r(^S(TvationH or rents out of the domosiie lands of the Crown, 
[ 222 ] which wore expressly appropriattHl to lu^r Majesty, distinct 
from the king. It is frequent in l)ome.sday Book, aftm* s[)Oci- 
fying the rout duo to the Cro^vn, to add likewise tlu*. quantity 
of gold or otlier vondcTS rcser\^ixl to the ^uoeu." These 
wt'ro fi’equcntly a|>propriatod to particular jairj^ost's: b> huy 
wtK)l for her ]\Injesty’.s use,*' to ])urel)ase (»il for her lamps, 
or to furnish her attires from hciul to foot,'i wliich was fre¬ 
quently very costly, as one singhj robo in the lifth year of 
Htuiiy II, stoorl tlio city of London in upwards of fourscore 
pounds.' A practice; sonunvliat similar to tliat of the eastern 
countries, wh{;re whole cities aiul pioviiicos were spccilically 
assigned to purchase particular parts of the qu(;on’s appand* 
And, for a faiiher addition to her income;, this duty of <pieon- 
‘gold is siqqwsod to Imve been originally granted; those 


^ 12 Rep. 21; 4 Inst. 358. 

Ibid. Fryn. 6 ; Madox. lH8t.'Exch. 

242. 

“ H&lefordscirc Matter, Lestone rer/d, 
per annum xxii lib, Sfc., nd ojnu regimt 
a unciae auri. ■ ■■ JJerefortheire, Jn 
ijcnCy Sfc. twuiietud. vt precpositus ma^ 
nerii veniente dotnind ttud {j'rgina) in 
m4incr,,pra‘$entaret ei xviii oraedmtar. ut 
eiktet ipm lieto unimo, (Pryn. Append, 
to Aur. Reg. 2, 3.) 

^ Cauad coadunandi lanant regina. 

(Domcsil. ibid.) 

p Civitae Ijundan, Proofeo ad lampad. 


regituB, (Mag. Rot. Pip. temp. lien. II. 
ibid.) 

*• Vicecomea Derkacire^ xviLprocnppd 
reginat. (Mag. Rot Pip. 19; 22 IJen. 
II. ibid.) Civitaa Lund, coniuhanarh 
rcgin(B xx ». (Mag. Rot. 2 Hen. 11. 
Madox. Hist. Kxch. 419.) 

' Pro reftd ad opus regintt quater xx. i. 
^ vi 8. riii d. (Mag. Rot. .5 Hen, II. 
ibid. 250.) 

■ So/ere aiunt harharoa regea Peraamm 
ac Syrorwm— ’•ixoribua civitatea attribuervy 
hoc modo ; hme rin/taa mnlicri redimiculum 
prabenty hac in coliuMf luec hi crineay 
(Cic. in Yerrcni. 1. 3, c. 33.) 
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matters of grace and ^favour, out of which it arose, being 
frequently obtained from the Crown by the powerful inter¬ 
cession of tlie queen. Tliero are traces of its payment, 
though obscure ones, in the Book of Domesday and in the 
great pij>e-roll of Henry the First.^ In the reign of Henry 
the Second, the maimer of collecting it appeals to luive been 
well understood, and it forms a distinct head in the aucii'iit 
Dialogue of the Exchequer,“ written in the time of that 
prince, and usually attributed to Gervase o| 'J'ilbury. From 
that time downwards it was regularly claimed and enjoyed 
by all the queen consorts of England till the death of Henry 
VIIL; though after the accession of the Tudor family, the 
collecting of it seems to have been much neglected: and, [ 223 ] 
there being no queem consorts afUirwards till the accession 
of James I., a period of nearly sixty years, its very nature and 
(piantity became then a matter of doubt: and being referred 
by the king to the cliief justices and chiiif baron, their n^jiort 
of it was so very unfavourable,’ tliat his consort Queen Anne 
(though she clainied it) yet never thouglit jiroper to exact it 
In 1G35, 11 Car. I,, a time fertile of exjKjdients for raising 
money upon doimant preccdimts in our old records (of wliicli 
ship-money was a fatal instancii), the king, at the jietition of 
his queen Himrietta Maria, issued out liis writ'’ for levying 
it: but afterwards purclia^ed it of liis consort at the price of 
ten tliousand pounrls; finding it, perhai>H, too trifling *ind 
troublesome to levy. And when after^wds, at the Restora¬ 
tion, by the abolition of the military tenures, and the fines 
tliat were consequent upon them, the little tliat legally n;- 
raained of this revenue wtis reduced to almost nothing at all, 
in vain did Pryniic, by a treatise which does honour to his 
abilities as a painstaking and judicious antiquary, endeavour 
to excite Queen Catherine to revive this antiquated (daim. 

Another ancient perquisite belonging to the queen conSort, 
mentioned by all oiu* old writers,* and therefore only worthy 
noticie, is this: that on the biking of a whale on the coasts, 
which is a royal fish, it shall bo divided lietween the king and 

* See Madox, Disceptnt. Epistolar. were very superficial. (Aur. Reg. 

74; Pryi). Aur. Beg. Append. 5. 125.) 

“ Lib. 2, C. 26. Kym. Feed. 721. 

* Prynne, with some appearance of * Bracton, 1. 3, c. 3; Britton, c. 17; 
reason, insinuates that their researches Flet. 1. 1, e. 45 & 46. 

VOL. T. 
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[ 224 ] 


Tho husband of 
the queen. 


queen; the head only being the king's property, and the tail 
of it the queen’s. Bturgime (k%ervetUTy qmd rex ilium 

hahebU integrum: da hodma vero mffidt si rex haheat caput, et 
regina caudamr The reason of tliis whiijisicul division, as¬ 
signed by our ancient records,^ was to furnish the queen’s 
wardrobe with whalebone, ‘ a reason ’ (as Mr. Christian has 
observed) ‘ more wlumsical than tho division itself, as the 
whalebone lies entirely in the hetid.’ 

But farther: tjjough tho queen is in all respects a subject, 
yet, in point of the security of her life and person, she is put 
on the same footing with the king. It is equally tre*ison (l^y 
tho statute 25 Edw. III.) to compass or imagine the death of 
our lady the king’s (iompanion, as of tho king himself: and 
to violate, or defile thf5 queen consort, amounts to the same 
high crime; as well in tho person committing the fact, as in 
the queen hei’self, if consenting, A law of Henry the Eighth 
made it treason also for any woman, who was not a virgin, to 
marry tlie king without informing him thereof; but this law 
wffs soon after re})ea]cd, it trespassii^ too strofigly, as well on 
natural justice, as female modesty.® If, however, tlio queen 
be a(!cused of any sj^ecies of treason, she shall (whether consort 
or dowager) be tried by the peers of Parliament, as queen 
Ann Boleyn was in 28 Henry VIII.* 

The husband of a queen regnant, as Prince George of Den¬ 
mark was to Queen Anne, or Prince Albert is to her present 
Majesty, is her subjef^t and may bo guilty of liigh treason 


y Pryn. Aur. Reg. 127. 

• 33 Hen. Vm. c. 21; 1 Edw. VI. 
c. 12. 

* * Tho proceedings against Queen Ca¬ 
roline in 1 Geo. IV. were in the nature 
of an ordinary Bill in Parliament.* 

‘ By Btat. 3 & 4 Viet. cc. 1 & 2, his 
Roygl Highness was naturalized, sub¬ 
ject to the condition of taking the oaths 
of allegiance and supremacy before the 
lord chancellor. By stat. 3 & 4 Viet, 
c. 3, her Majesty was empowered to 
grant to his Royal Highness an an¬ 
nuity of 30,000/. per annum; and it is 
enacted that his Itoyal Highness shall 
not become entitled by his marriage to 
any property, real or personal, to which 
her Majesty may bo entitled. By stat. 
3 fc 4 Viet. c. 52, s. 1, if, on the demise 


of the Queen, there shall bo issue of • 
^cr Majesty, who shall become king or 
queen under eighteen years of age, his 
Royal Highness shall be guardian of 
such issue, and shall exercise the royal 
authority under the title of Uegent. 
Before entering on which office, he is 
required to take the oaths of allegiance 
and supremacy, tlie oath of abjuration 
(6 Geo. III. c. 53), and a special oath for 
the due execution of the said office. As 
regent ho cannot give the royal assent 
to any bill for altering tho succession 
to^c crown, or for the repeal or altera¬ 
tion of the Uniformity Act (13 & 14 
Car. II. c. 4), or the Act for the Secu¬ 
rity of the Establishod Church of Scot¬ 
land (5 Anne, cc. 5 & 8}: and if at any 
time after becoming such regent he 
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against her: but, in the instance of conjugal infidelity, he is 
not subjected to the same penal restrictions. For which the 
reason sceins to be, that if a queen consort is unfaithful to the 
royal bed, this may debase or bastardize the heirs to the 
Crown; but no such danger can be consequent on tlie infi¬ 
delity of the husband to a queen regnant. 

A queen dowager is the widow of the Icing, and as sucli Quwn 
enjoys most of 4;he privileges belonging to her {is qncei^con- 
sort. But it is not high treason t<» coiisptre lier dojith, or'to 
violate li(ir ch{i8tity, for the same rcjison {is was Iw^fore alleged, 
be(!ause the succession to the Crown is not thereby endangered. 

Yet still, pro dignitate regally no man (;an many a queen 
dowager without si)ecial lictmee from the sovcu’cign, on pain ol' 
forfeiting his lands and goods, Tliis, Sir Edwartl Coke tells us, 
was oniicted in Parliament in 6 lien. VI., thoigh the statute 
Ixs not in print,*^ But she, though #lien borii, ^ was idwiiys' 
entitled to dower after the king’s demise, which no other 
{ilien ‘ was, till the c‘ommou law in this respect ’ was altc'rcHl. A 
queen dowager, when man’ied again to a subject, does not lose 
lier regal dignity as peeresses dowager when commoners by 
birth’) do their peenige, when they marry commoners. For 
Ccitherine, queen dowager of Henry V., though she married a [ 
private gentleman, Owen ap Meredith aj) Theodore, commoidy 
called Owen Tudor, yet, by the name of Catherine, Queen of 
Enghind, maintaincMl an jwdion agaiiLst the Bishop of Ciirlislc^, 

And so, th(5 Qiiecm Dowjigcr of Niivarre manying with Ed¬ 
mund, Earl of Lancaster, brother to King Edwiird the First, 
maintained an action of dower (after the death of her second 
husband) by the name of Queen of Navan'e.® 

The Prince of Wale-s, or heir apparent to the Crown, and IVinw mid 
also his royal consort, and the priuccjss royal, or eldest daugh- wn'LTnnd 
ter of the king, are likewise pcHniliarly regarded by the laws. *^'*'‘'** 
For, by statute 25 Edw. III., to ciompass or conspires the 
death of the forme t, or to violate the chastity of either of the 
latter, are as much high treason as to (conspire the dwith of 

prof(*SB the popish religion, or marry a thoritics os regent shall thenceforth 
person professing the Roman Catholic cease and determine.’ 
religion, or cease to reside in, or ab- ' 2 Inst. 18. Sec Riley’s Plac, Pari, 
sent himself from the kingdom, his 672. 

Royal Highness shall no longer be ^ Co.Litt.31 b.; 7 &8 Viet.c. 66,8.16, 

regent, and all his powers and au- • 2 Inst. 50. 

p 2 
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Youiifi^cr sons 
and daughters. 


[ 226 ] 


the king, or violate! the chastity of the queen. And this upon 
the same reason us wiis before given; because the Prince of 
Wales is next in succession to the Crown, and to violate his 
wife might taint the blood royal with bastardy; and the eldest 
daughter of tlio long is also alone inheritable to the Crown, 
on failiu’O of issue male, and therefore more respected by the 
laws than any of her younger sisters; insomuch 4hat upon 
this, united with other (feudal) principles, while our military 
tqjiifres were in force, the king might levy an aid for marrying 
his eldest daughter, and her only, Tlie heir apparent ^ to the 
Crown is usually made Prince of Wales and Earl of Chester, 
by special creation and investiture; but being the king’s eldest 
son, ho is by inheritance Duke of Cornwall, without any new 
creation* 

The rest of the royal family may be considered in two dif¬ 
ferent lights, according id the difTercnt senses in which the 
teiin, royal family^ is used. The larger sense includes all 
those, wlio are by any possibility iidmritable to the Crown. 
Sucih, Ijctbro the Revolution, were all the descendants of Wil¬ 
liam the Conqueror; who liad ‘ branched into an amazing ex¬ 
tent, by intermarriages with the ancient nobility. Suice the 
Revolution and Act of Settlement, it means the Protystant 
issue of the Princess Soplua; now comparatively few in num¬ 
ber, but wliich in process X)f time may possibly be as largely 
diffused. The more confined sense imdudes only those who 
are in a certain degree of jffopinquity to tlie reigning prince, 
and to whom, therefore, the law pays an cxtihordinary regjuxi 
and rcsj^>ect: but, after that degi'ee is past, tliey fall into the 
rank of onlinary subjects, and tire seldom considered any 
farther, unless called to the succession Tqx>n failure of the 
nearer lines. For, though collateral consanguinity is regarded 
indefinitely, with respect to inheritance or succeasion, yet it is, 
and can only be regarded, within some certain limits in any 

' The'first Prince of Wales was each created Princesses of Wales by 

Edward, second son of Edward I. The Hen. VIII., each being at the time (the 

eldest son Alphonso, dying without latter after the illegitlmation of Mary) 
issue, the Prince of Wales became heir heiress presumptive, 
apparent, and thenceforth the title has * 8 Rep. 1; Sold. Tit, of Hon. 2, 5; 
never been conferred on any but the Collier’s Proceedings on Baronies, p. 

oldest sons and eldest daughters of the 1-48; Lomax v. //o/nu/en, 1 Ves. 294; 

monarch. Mory and Fdizabeth were .'i k 6 Vic. c. 2. 
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other respect, by the natural constitution of things und the 
dictates of positive law.** 

The younger sons and daughters of the king, and other 
branches of the royal family, who are not in the immwliate 
lino of succession, were therefore little farther regarded by the 
ancient law, than to give them, to a certain degree, precedence 
before all peers and public officers, as well ecclesiastical as 
temporaL This is done by the statute 31 Hen. VIII. c. 10, 
whicli enacts, that no person, except the king’s cliildren, shall 
presume to sit or liavo place at the side of the clotli of estate 
in tlie Parliament chamber; and that certain groat officei*s 
therein named shall have precedence above all dukes, except 
only such as sliall happen to bo the king’s son, brother, uncle? ^ 
nephew (wliich Sir Edward Coke * explains to signify grand¬ 
son or nepos\ or brother’s or sister’s son. Therefore, after 
these degi’ces are past, peers or others of the blood royal are 
entitled to no place or precedence, except' wliat belongs to 
them by their ])ersonal rank or dignity. Wliich maile Sir 
Edwiird Walker complain,^ tliat by the hasty creation of 
Prindh Ruj)ort to be Duke of Cumberland, and of the l^arl of 
Leimox to be duke of that name, previous to the creation of 
King Cliarles’s second son James, to bo Duke of York, it 
miglg^ Inippen that their grandsons would have precicilenco oi' 
the graiulsons of the Duke of York. 

Indeed, under the description of the king’s children his araiiOsons 
yraivihom are held to be included, without having rccoui-se 
to Sir Edward Coke’s interpretation of nephew: and there¬ 
fore, when King Ceorge II. created his grandson Edward, 
the second son of Proderick, Prince of Wales, tlum de¬ 
creased, Duke of York, and referred it to the House of Lords 
to settle his place and jjrecedence, they certified that ho 
ought to have place next to the Duke of CumbcirLind, the 
then king’s youngest son; and that he might have a seat 
on the left liand of the cloth of estate. But when, on the 
iu*(‘ession of King Ceorge III., those royal pei'sonages ceased 
to take }>la(!c os the children^ and ranked only as the brother 
and uncle of the king, they also left their srmts on the side of 
th(3 (doth of estate: so tliat wluin the Duke of (Tloueester,' the 

•* See Essay on Collateral Consan- ' Tracts, p. 301. 
gulnity, In Law Tracts, 4to. Oxon.1771. Lords' Journ. 24 Apr. 1700. 

I \ 3 ( 52 . ‘ Lords’ Joum, 10 Jan. 1765, 
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king’s second brother, took his scat in the House of Peers, 
he was placed at the upper end of tho earls’ bench (on wliich 
the dukes usually sit) next to his Koyal Highness tho Duke of 
York. In 1718, ujwn a question referred to all the judges by 
King (leorge L, it was resolved by the opinion of ten against 
the other two,"‘ that the education and care of all the king’s 
grandcliildrcn while minors, did belong of right to his Majesty 
as king of this realm, even diiring their father’s life.“ But 
they all agreed, that the care and approbation of their mar¬ 
riages, when grown up, belonged to the king their grandfather, 
and tho judges liave more recently concurred in opinion,® that 
this care and approbation extend also to the presumptive lieir 
of the Crown; though to what other branches of the royal 
family tlie same did extend, they did not find prcciK(ily deter¬ 
mined. Tlie most frequent instances of the Crown’s interposi¬ 
tion go no fartlwjr tluin ne}>hew8 and nieces but examples 
are not wanting of its reaching to moi-e distant collaterals.'^ 
And tlui statute G Henry VI., l>efore mentioned, wliich pro¬ 
hibits tho marriage of a queen dowager without tho consent 
of the king, assigns this reason for it“ bi^cause tlie Jlispa- 
rageineift of the queen shall give greater comfort and exainj)lo 
to oilier ladies of estate, who are ot the b^>od royal, more 
lightly to disjiaragc tliemsclves.’’** Therefore, by thc^ ^tute 
28 Hen. VIII. c. 18 (reiKuUed, among other statutijs of brew 
sons, by 1 Edw. VI. c, J.2), it was made high treason for any 


Tlie authorities and arguments of 
the two dissentient judges (Prico and 
Kyre) arc so full and cogent, that, if 
this question had arisen before the 
judges were independent of tlie crown, 
one would have been inclined to have 
suspected the sincerity of the other ten, 
and the authority of the decision. (Sco 
Ilarg. St. Tr. xi. 295.)—[Cii .istian.] 

" Forteso. Al, 401-440. 

« Lords’ Journ. 28 Feb. 1772. 

V (See (besides the instances cited in 
Fortesciie Aland) for brothers and s/V 
trrs; under King Edward III., 4 Rym. 
392, 40.3, 411, 501, 508, 512, .549, 683:— 
under lien. V., 9 Rym. 710, 711, 741; 
-under Edw. TV., 11 Kym. 564, .56!>, 
590,601:- under Hen. VIII., 13 Ilym. 
249, 423:—under Edw. VL, 7 St. Tr. 
3,8: - For rtephvwH and niveca ; under 
lion. 111., 1 Kym. 852 :—under Edw. I., 


2 Kym. 489under Edw. III., 5 Kym. 
561under Rich, IT., 7 Rym. 261:— 
under Rich. III., 12 Kym. 2112, 244:— 
under lien. VIII., 15 Rym. 26, 31. 

'i To grrat-niecea; under Edw. II,, 

3 Rym. 575, 644. To Jirat eimams; 
under Edw. Ill,, 5 Kym. 177, To 
aecand and tUml couahia; uiuh c Edw. 
HI., 5 Rym. 729:-undcr RicJi, II., 7 
Kym, 225:—under Hen. VI., 10 Rym. 
322:- under Hen. VIL, 12 Rym. 529: 
— under Queen Elizabeth, Cumb. Ann. 
A j>. 1562. fourth couainai under 
Hen. VII., 12 Kym. 329. To the 
royal in genera!; under Rich. II., 7 
Rym. 787. 

' The occasion of this statute was 
the marriage of Catherine, mother c»f 
Henry Vf.,witli Owen Tudor, [(hiuis- 

TIAN.] 

“ lUI. IMac. Ihirl, 672, 
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man to contract marriage with the king’s children or reputed 
cdiildren, his sisters or aunts ex parte patemd, or the children 
of his brethren or sisters; being exactly the same d^-ees, to 
which precedence is tiUowed by the statute 31 Hen. VIIL, 
before mentioned. And now, by statute 12 Geo. III. c. 11,‘ 
no descendant of the body of King George II. (otlier than the 
issue of princesses married into foreign families) is capable of 
conti'acting matrimony, without the previous consent %i the 
sovereign signified imder the great seal; and any marriage 
contracted without such consent is void. Provided, that such 
of the said descendants, as are above the age of twenty-five, 
may after a twelvemonth’s notice, given to the privy council, 
contract and solemnize marriage without the consent of the 
Crown; unless both Houses of Parliament shall, before the 
expiration of the said year, expressly declare their disapproba¬ 
tion of such intended imirriage. And all persons solemnizing, 
assisting, or being i)rcsent at any such prohibitetl marriage, 
shall incur the penalties of the statute of proemunire. ‘ Accortl- 
ingly, on the deatli of tlie late Duke of Sussex, tlie fifth son of 
King George III., who had been mamed at Itome in 1702, by 
a minister of the Chiu-ch of England, and shoi-tly fiftcrwards 
again in England, according to tlu; rules of the Churc^h of 
Ejigland, it wjis held that his peerage did not pass to the only 
son of the marriage. Sir Augustus D’Este; but that the sta¬ 
tute extended to prohibit contracts for, and to annul any mar¬ 
riages contracted in violation of its jvrovisions, wherever the 
same might be contracted or solemnized.’" 


^ Passed in consequence of the mar- Waldegrave; the latter to Mrs. Horton 
riagos of the king’s brothers, the Dukes daughter of J.ord Irnhnm. 
of (Uoucostcr and Cumberland; the “ The Sussex Peenuje case, 11 Cl. & 
former to the Dowager Countess of Fin. 85. 



[ 216- ] 


CHAFTER V. 


OP THE ROYAL COUNCILS. 


[ 227 ] The* third p«nt of view, in which we are to consider the sove¬ 
reign, is with regard to his councils. For, in order to assist 
him in the discharge of his duties, tlie maintenance of liis 
dignity, and tlu'. exertion of his prerogative, the law has 
assigned him a diversity of coimcils to advise with. 


l. Tho Parlio- 
muit 


1. The first of these is the high court of Parliament, whereof 
we have already treated at large. 


2 . The Peers of 2. Secoudly, the Peers of tho Itealiu are-by their birth 
hereditary counsellors of the Crown, and may l>c called to¬ 
gether by the Crown to impart their advice in all matters of 
importance to the realm, either in time of parliament, or, 
which has been their principal use, when there is no parlia¬ 
ment in being.* Accordingly Bracton,'^ speaking of the no¬ 
bility of his time, says they might probably be called canmUsy 
a consulendo; reges enim taUa sibi asBoeiant ad conmlendurnj^ 
And in our law books,® it is Liid down, that peel’s are created 
for tAvo reasons: 1. Ad cmBulendum; 2. Ad defendetidunij 
regem: on which account the law gives them certain great 
and high privileges; such as freedom from arrest, &c., ev(m 
wlien no pju’liament is sitting; because it intends that they 
are always assisting the sovereign with their counsel for the 
commonwealth, or keeping tho realm in safety by their 
prowess and valour. 

[ 228 j Instances of conventions of the peers, to advise tlie Crown, 
liave been in former times very frequent, though now fallen 
into disuse by reason of the more regular meetings of par¬ 
liament. Sir Edward Coke ^ gives us an extract of a record, 
5 Hen. IV., concerning an excliange of lands between the 


‘ Co. Lite. no. 
*• L. I, c. 8. 


« 7 Rop. S4; 9 Rep. 49; 12 Rep. 06. 
MInai.no. 
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king and the Earl of Nortlnimberlund, wherein the value of 
eiieh was agreed to be settled by adviise of parliament (if any 
should bo called before the feast of Saint Lucia), or oWien^“se 
by advice of the grand council of peers which the king pro¬ 
mises to assemble before the said feast, in case no parliament 
shall bo called. Many other instances of this kind of meeting 
are to be found under our ancient kings; though tlie formal 
method of convoking them had been so long left off, that 
when King ChSrlcs I. in 1G40, issued out writs imder the 
great seal to call a great council of all the peers of England 
to meet and attend liis majesty at York, previous to the 
meeting of the long pjirliament, the Earl of Clarendon® 
mentions it as a new invention, not before heard of; that is, 
as he explains himself, so old, that it liad not been practised 
in some hundreds of years. But though there had not so 
long before been an instance, nor htis there been any since, 
of assembling them in so solemn a manner," yet in cases of 
emergency oiu- princes have at several times thqjiglit proper 
to call for and consult as many of the nobility as could easily 
be got together; as was particularly the case with King James 
the Se(?ond, aftt^r the landing of the rrincic of Orange; and 
with the Prince of Orange himself, before he called that 
convention parliament, which afterwards oaUed him to the 
throne. 

Besides tliis general meeting, it is usually looked upon to 
be the right of cjich particulai' peer of the realm to demand an 
audience of the sovereign, and to lay before liim, vdih decemy 
and respect, such matters as he shall judge of importance to 
the public weal. And therefore, in the reign of Edward II,, 
it was miidc an ailicle of imj)eachment in psirliament against 
the two Hugh Spencers, father and son, for wliich they were 
banished the kingdom, “ that they by their evil covin would [ 229 j 
not suffer tlio great men of the realm, the king’s good coun- 
“ sellors, to speak with the king, or to come near him; but 
only in the pn'sence and hearing of the said Ilngli the father 
‘‘ and Hugh the son, or one of them, and at their will, and 
according to such things as pleased them.” ^ 

* IJist b. 2. the courts of law, for law matters (I 

' 4 Inst. 53. *Sir William Block- Inst. 110). And tliis, Mic says,' ap- 
stono here mentions as' n third council pears frequently in our statutes, parti- 
bclong to the sovereign, Iiis^dgcs of culorly 14 £dw, III. c. 5, and in other 
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3. But the principal council belonging to tho sovereign is 
the privy council, which is generally called by way of emi- 
neflce, The CoUTtcU, And tliis, according to Sir Edwtud Coke’s 
description of it,* is a noble, honourable, and reverend assem¬ 
bly of jthe sovereign and such as he wills to be of his privy 
council, in his court or palace. The sovereign’s will is tlie 
sole constituent of a privy counsellor, and tlus also regulates 
their number, which of ancient time was twelve or thereabouts. 
Afterwards it increased to so large a number, \hat it was foimd 
inconvenient for secrecy and despatch, and therefore King 
Charles the Second in 1G79 limited it to thirty; whereof 
[ 230 ] fifteen were to be the princiiml officers of state, and those to 
Tiicir number. counscllors virtutc offidi ; and the other fifteen were com¬ 
posed of ten lords and five commoners of the soverengn’s 
choosing. But since that time tho number lias been much 
augmented, and now continues indefinite.** 

‘ It is somewliat difficult to trace th(3 origin, and more diffi- 

books of law. So that when the king's have fully justified, (Reports of the 
council is mentioned generally, it must Committee on the Privileges of the 
be defined, particularized, and under- Peerage, passim; Sir Harris Nicolas* 
stood, secuntlum subjectum tnaterium; ^ ** Proceedings and Ordinances of tho 
and if the subject be of a legal nature, Privy Council of England,’* printed 
then by the king’s council is under- under the direction of the Commis- 
stood his council for matters of hiw, sinners of the Public Records; Hal- 
namcly, his judges. Tlicrcfore, ‘odds lam’s Const. Hist. vol. i. ch. 1.)’ 
Blackstonc,’ when by statute 16 Ric. II. * 4 Inst. r>3. 

c, 5, it was made a high oficnce to im- ** * Only a few of those privy council- 
port into this kingdom any papal bulls, lors who are for the time honoured 

or other processes from Rome; and it with the confidence of the Sovereign 

was enacted, that the offenders should attend the meetings of the Privy Coun- 

bc attached by their bodies, and brought cil, as it is generally understood that 

before the king and his council to an- no privy councillor shall attend unless 

swer for such offence: here, by the ex- specially summoned. These constitute 

pression of the king’s council^ were un- tho ** cabinetthey are selected from 

derstood tho king’s judges of his courts among the ministers of the Crown, and 

of justice, tho subject matter being ore lienee termed the ** ministry,” or 

legal: this being the gcne.al way of “ administration,” or the “ govem- 

interpreting the word council (3 Inst. ment.” Each member of the cabinet is 

125). < But this interpretation has been usually invested with some of the 

questioned by Mr. Justice Coleridge higher offices of state; but they have 

(Coleridge’s Blackst. vol. i. p, 229), no appointment as members of the 

who 18 of ojnnion that tho **council” **cabinet,” which has iio recognised 

here mentioned was a court of very legal existence. Each officer who con- 

extensive equitable jurisdiction, both ducts the exercise of the royal autho- 

in civil and criminal matters, the foun- rity, or prerogative, in his own de¬ 
tain from which, in process of time, the partment, is rcsiwnsiblc for those 

('ourts of Chancery and Star Chamlier measures only to which he has iiidi- 

w ere derived—an opinion tlic correct- vulually assented. (Ilullam’s Const, 

ness of which subsequent researches Hist, vo^iii* ch. 15.)* 
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<mlt to define tlie early jurisdiction, of the privy or secret 
council of the sovereign. It cw be readily understood, how¬ 
ever, that his inclinations and necessities would lead him to 
(*all to his aid those with whom by choice or circiunstance lie 
was placed in immediate contact, and with whom he ^ could 
take counsel at other times and for other purposes than when 
tlie great councils of the realm were assembled. And as in 
the early period of our liistory, tliose great councils, whether 
under tlie title df the Saxon Witeriagemote^ or the Norman 
Curia RegiSy possessed judicial as well as legislative and 
administrative functions; so the privy council exercised 
similar powers, the proceedings of both bodies being the 
acts, ordinances, or decrees of the sovereign, with the advice 
of his Great Council,” or “ Continual Council,” as the ease 
might bo/ * 

‘ On the other hand it has been supposed, that, tlie supreme 
judicature, which had been exercised by the king’s court (the 
Curia Itegi^ having been diverted about tJio reign of .Tohn 
into the tribunals of the King’s Bench, tho Common I^h^as, 
aiwl the Exchequer, the original institution in matters relating 
to static policy and revtiiiuc, preserved its jurisdiction undcT 
the style of the king’s continual or privy council.’^ 

“ The writers on the constitution, ‘ however,’ have not been 
able either to define the limits of the authority of the ^ con- 
tinual or privy ’ council, or to bring the dutu^s which it per- 
“ formed within any general principle. Until the royal 
“ prerogative became restrained by tho gradual increase of 


^ Tho king’s permanent, or what 
w'ould now he termed the privy council, 
was called in the records of parliament 
hi^ Continual or Permanent Council,” 
incoutradistinction to theGrcatCoun> 
cils,” which met only in consequence of 
special w'rits of summons; whereas the 
“ Continual Council” sat daily for the 
despatch of business. Little is known 
of the exact nature of the “ Great Coun¬ 
cils they appear to have been sum¬ 
moned whenever affairs of greater 
moment occurred than tbc Continual 
^Council” thought proper to determine, 
but which were not of such a nature or 
such a degree of importance,as to render 
it mlvisablc to bring them before par- 
liiiincnt. The “Great Council” con¬ 


sisted of all the members of the “ Con¬ 
tinual Council,” and of the spiritual 
and temporal peers, as well os of those 
individuals who, from their abilities or 
local or professional information, were 
most competent to advise on the mat¬ 
ters in debate. Thus a “ Great Coun¬ 
cil ” iu the second year of Richard the 
Second, 1379,% said to have contained 
nearly all the prelates, as well “ abbots 
as others, dukes, earls, barons, baiicrcts, 
ct autres sages” of the realm. Sir 
Harris Nicolas’ Preface to (he “ Pro¬ 
ceedings and Ordinances of the Privy 
Council of England.”) 

i HVllom’s Middle Ages, chap. viii. 
part ill. 
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** power on the part of the two other estates of the realm, and 
“ the juiisdiction of the courts of law and equity was clearly 
“ marked out, there was scarcely a department of the state 
“ wliich was not, in a greater or less degree, subject to its im- 
me(}iate controL No rank was too exalted or too humble to 
be exempt from its vigilance; nor was any matter considered 
too insignificant for its interference. Its decision was the 
“ ultimate remedy for every grievance for which the common 
“ law courts could not provide; and its proceedings exhibit 
“ an extraordinary combination of the executive and legisla- 
“ tive functions of the government. As might be expected 
“ from its great and irresponsible power, the commons watched 
its proceedings with considerable jealousy; and on several 
occasions, from the reign of Edwanl the Third to that ol 
“ Henry the Sixth, they made vigorous efforts to prevent the 
“ council from interfering with matters whicli belonged to the 
courts of law, and fix)m illegally infringing upon tho pro- 
“ perty and liberties of the jxx)ple.”‘' 

‘ Tlius the statute 25 Edw. III. stat. 5, c. 4, (repealed three 
years afterwards,) enacts that none shall be taken by petition 
“ or suggestion to tlie king or .his couiici], unless it be by in- 
“ dictment or presentment, or by writ original at the common 
“ law, nor sTiiill be put out of his franchise or freehold unless 
“ he be duly put to answer, and forejudged of th(^ siime by 
“ due course of law.” So in the thirteenth year of the reign 
of KichiU'd the Second, the commons petitioned tliat ‘‘ neither 
“ the chancellor nor the Jdng^s council, after the close of par- 
liament, may make any ordinance against the common law 
“ or the ancient customs of the land, or the statutes made 
“ heretofore or to be made in tins parliament; but that the 
common law have its course for all the people, and#io 
“ judgment be rendered without due legal process.” * 

‘ After the accession of the Lancastrian family, these griev¬ 
ances liere protested against became rather loss frequent; 
but tlio common^remonstrated several times, even in the 
minority of Homy VI., against the couneirs interference in 
matters cognizable at common law.’"' 


^ Sir Harris Nicolas’ preface to 
“ Proceedings, &c., of the Privj^oun- 
cil.*’ 

* Rol. Pari. vol. iii. p. 206, and Hal* 


lam’s Middle Ages, chap. viil. part 
iii. 

Haliam, Mid. Ages, chap. viii. 
l)art iii. and autlioritics tiiorc cited. 



THE PRIVY COUNCIL. 


221 


‘ The powers of which the exercise was thus protested 
against, related, it will bo observed, rather to private affairs 
tlian to matters of state; and in the sixteenth century a clear 
distinction existed in the constitution of the council, wliicli 
took upon itself the exercise of those functions, and the deli¬ 
berative body, the advisers of the Crown, constituting the 
privy coimcil in the strict sense of the word. Tlie fonuer was 
the concilium ordinarium^ composed, in addition to,the privy 
councillors, of the chief justices, and perhaps other temporal 
and spiritual peers, which was placed on a distinct footing 
from the privy council by the rtatute 3 Hen, VII, c. 1^ and 
is more familiar to us by the name of the Court of Star 
Chamber.* 

* In the arbitrary reign of Henry the Eiglith, the encroach¬ 
ments of tlie privy council, strictly so called, in mattere of 
state, were expressly sanctioned by the legislature. By tlui 
statute 31 Hen. VIII. c. 8, the king, with the advice of liis 
privy council, was empowered to set forth proclamations undeu’ 
such pains and penalties as seemed to them necessary, which 
wore to be Observed as though they were made by Act of I\ir- 
liament. Tliis statute was repealed in the flist year of the 
reign of Edward the Sixth, and the attempts to enlargg the 
jurisdiction of the coimcil in private matters were finally put 
an end to by the statute 1C Car. I, c. 10, wliich at the same 
time abolished the Court of the Star Chamber. The statute 
recites that of late yesu-s “ the council-table hath assumed unto 
“ itself a pow(# to intermeddle "in civil causes, and matters 

only of private interest between party and party, and have 
“ adventiu'ed to determine of the estiites and liberties of the 
“ subject, contrary to the laws of the land and the rights and 
“ privileges of the subjectand then proceeds to declare, that 
neither tlie king nor his privy council liave or ought to have 
any jiudsdiction in such matters, but that they ought to be 
tried and determined in the ordinary courts of justice, and by 
the ordinary comts of law.* 

‘ In tins way the functions of tlui privy council, al¬ 
though never defined, have become giudually restricted to 
tlui constitutional limits within which they are now exer¬ 
cised.* 

^ The privy council is presided over by the lord president of 
the coimcil,’ an officer, that by the statute of 31 Hen. VIII. 
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c. 10, has precedence next after the lord chancellor and lord 
treasurer/* 

How inoilo. Privy (iounsellors arc made by the sovereign’s nomination, 
without either patent or grant; and, on taking the necessary 
oaths, they become -immediately privy counsellors during the 
life of the sovereign that chooses them, but subject to removal 
at his discretion.® 

Tiifir quaunca- As to t]ie qualifioatiofie of members to sit at tliis board; any 
natural-bom subject of England is ctipable of being a member 
of the privy council; on taking the proper oaths for secm-ity 
of tfie government, and the ‘declaration’** for security of the 
cluuvh. But, in order to prevent any persons under foreign 
attachments fiom insinuating themselves into this imjwrtant 
trust, us happened in the reign of King William in many in- 

* Altliongh the zBcmbcrs of the possessed certain other privileges. 

“Continual Council” were sworn to These consisted principally in the secu- 

secrecy, the term “Privy” or “Secret rity which the law gavethcmagalnstat- 

Council ” is of rare occurrence; nor is tempts and conspiracies to destroy tiieir 

the title of “ President of the Council” lives; for (by statute 3 lien, VU. c, 14) 

to be found until arecentperiod. That if any of the king’s servants, of his 

ofllce, however, existed; but it is not household, conspired or imagined to 

certain whether it was always borne by . take away the life of a privy counsellor, 
one of the members of the “ Continual it was felony, though nothing were 

CounSil,” or was created In favour of done upon it. The reason of making 

particular individuals. William of this statute, Sir Edward Coke (3 Inst, 
Wykeham, bishop of Winchester, is 38) tells us, was because such a con- 

said, in a patent of the first year of spiracy was, just before this parlia- 

Uichard the Second, 1377, to have held ment, made by some of King Henry the 

the offices of clerk of the privy seal, Seventh's household servants, and great 

“ et capitalis secreti consilii ac guber- mischief was lik^o have ensued thero- 

natoris magni consilii,” in the reign of upon. This extended only to the king’s 
Edward the Third. The Buke of Bed- menial servants. The statute 9 Ann. 

ford was appointed principal councillor c.l6,went further, and enacted that am/ 

of the king, or * chief of the king’s /union that should unlawfully attempt 

council,” in the first year of Henry the to kill, or unlawfully assault, strike, or 

Sixth; and in his absence the Buke of wound, any privy counsellor in the ex- 
Gloucester was to hold that situation, ecution of his office, should be a felon 

with the casting vote in council in without benefit of clergy. This statute 

cases of equality of opinion. The same was made upon the daring attempt of 

designation was granted to the Buke the Sicur Guiscard, who stabbed Mr. 

of York, when, In consequence of the Harley, atterwards Earl of Oxfonl, with 

incapacity of Henry the Sixth, he was a penknife, when under examination 

made protector of the realm in 1454; for high crimes in a committee of the 

and the same title was to be borne by privy council (Bl. Com. vol. i. p. 232). 

tile Prince of Wales when he arrived ‘ The statutes of Henry VII. and of 

at years of discretion.’ (Sir Harris Queen Anno are both repealed.* (9 

Nicolas’ Preface to “ Proce^ings, &c., Geo. IV. c. 31.) 

of Privy Council.”) r The declaration substituted for the 

o ( Privy Counsellors, who have now sacramental'abolished by statute 
only an honorary precedence, formerly 9 Geo. IV, c. 17. * 
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stances,'* it is enacted by the Act of Settlement, that no 
jK^rson bom out of tlie dominions of the Crown of England, . 
unless l)orn of English parents, even though naturalized by 
parliament,’^ shall be capable of being of the privy counciL® 

The dvty oi a privy counsellor appears from the oath of Thoinuuy. 
office, which consists of seven articles : .l. To advise the king 
according to the best of liis cimning and diserftion. 2. To ad¬ 
vise for the kingis honour and ^ood of the public, without par¬ 
tiality through affection, love, meed, doubt, or dread. 3. To 
keep the king’s counsel secret. 4. To avoid comiption. 5. 

To hcl|) and strengthen the execaition of what shall l)o tlicre 
resolved. G. To withstand all pei-sons w^jo would attempt tlie [ 231 | 
contraTy. And lastly, in general, 7. To observe, keep, and 
do all that a good and tnio coimsellor ought to do to liis sove¬ 
reign lord. 

‘ In accordance with these duties of a privy coimcillor, it 
follows, tliat when summoned to attend the sovereign in 
counidl, tlu) office consists in advising liim in the conduct of 
the affairs of state; and ixs in practice, those privy councillors 
only arc summoned who hold for the time being the reins of 
government, or, in.other words, the ministers of the Crown, 
tlm most important proceodijigs in council consist in laying 
before and advising tlio sovciroign on thos(^ measun's which tlie 
couiudllors have previously disciussod and detcnniiiod upon in 
their own cabinet councils; and for whicli, although saiuv 
tioned, adopted, and often subsequently carrie«l out in the 
name of the sovereign, th(y alone are aceountable to par¬ 
liament.’ 

‘ Besides the more important matters of state which are de¬ 
termined at privy eouiieils, thesre are various acts of a more 
foniial (Jianicter, which (uther by virtue of long-established 
custom, or of special legislative provision, are done in the 
privy council, and arc then said to be done by the sovendgn 
with tlie advice of the privy comiciL Of the fonner (*lass may 
be cit(‘d as instances the annual s*dection of sheriffs for 

Macaulay’s Hist of England, vols. Charlotte, ai)d his Royal Highness 
i ii. & i V. passim. Prince Albert, before ho was married to 

* * This applies only to ordinary acts her present Majesty, were enabled to 
of naturalization (see vol. ii, p. 241.) be sworn of the privy council. (See 56 
The present King of the Belgians, pro- .Oco. III. cc,12,13, and3& 4Vict, c,2,’ 
vious to his marriage with the Princess • Ilallam, Const. Hist. vol. iii. ch. 15. 
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England and Wales, and tho issuing of pToclamations for 
various purposes. The extension to a particular district of the 
provisions of the •Public Health Act, 1848, or to tho local 
courts of ju8ti(ie, of the enactments of tlie recent statutes 
amending legal procedure, ore effected by an order in 
counciL’ 

* In colonial jpatters, again, the authority of the sovereign 
in council is more or less exteasivo. In the Chamiel Islands, 
it is said to be absolute, although in modern times much of 
the legislation for these islands has been by Act of Parlia- 
ment.‘ Laws and ordinances are made in the privy council 
for those colonies and settlements which do not possess repre- 
sentiitive assemblies^ and the legislative Acts of most of the 
other dependencies of the Crown are therein approved or dis¬ 
allowed.' Whenever also* a question arises between two pro- 
viuc^es, as concerning the extent of their charters and the like, 
the sovei'eign in council exercises original jimsdi(rion. tlierein, 
upon the principle of feudal sovereignty. And so liltewiso 
when any person claims an island or a province, in the nature 
of a feudal princij)ality, by grunt from the sovereign or his 
ancestor, the determination of that right belongs to his ma¬ 
jesty in coimcil: as was the case of the Earl of Derby with 
regard to tho Isle of Man in the reign of Queen ElizalKith, 
and tho Earl of Conligan and othem, as re])roaentatives of the 
Duke of Montague, with relation to the island of St. Vincent 
in 1764. 

‘ Such'aro the ordinary fimetious of the privy council; but 
nearly evoiy important act done by the sovereign in person, 
from tho first a8sumj)tion of the regal dignity, is lik(3wise per- 
fonind in council; as, for instanco, all declarations of, or 
public engagements by, tho sovereign, or consents to marriages 
by members of the royal family.’ 

In plantation or admiralty causes, which arise out of the 
jurisdiction of this kingdom; and in matters of lunacy or 
idiocy," being a special flower of the prerogative; the appeal 
‘ formerly’ lay to the sovereign in council; and from all the 
[ 232 ] dominions of tho Crown, excepting Great Britain and Ireland, 
an appellate jurisdiiition (in tho last resort) was formerly vested 

^ See, for instance, the Customs’ Consolidation Act, 1655, § 359, 

“ 3 P. VTms. 108. 
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in the*Baiae tribunal; which usually exercised this judicial 
authority in a committee of the whole privy council, .who 
heard the allegations and proofs, and made theii- report to 
the sovereign in council, by whom the judgment was finally 
given, 

‘ Appeals to the sovereign in ecclesiastical causes, as liead 
of the (church, and in maritime ('aiises from tl^p comets of admi¬ 
ralty in this country, were formerly heard by ct'rtain commis¬ 
sioners appointed for that purpose under the gi'oat seal, who 
constituted what was termed the High Court of Delegates. 

The jurisdiction of this cmu-t was, on its abolition, transferred 
to the sovereign in council, by the statute 2 & 3 Will. IV. 
c. 92.’ 

‘ All the powers and authority of the queen in council, of a Judicial c«iu- 
judiciiil character, are now however* dehigated to tli(^ 
committee of the •privy council. This comt w;^s cmitcd by the 
statute 3 & 4 Will. IV. c. 41,and consists of Uie Lord Presi¬ 
dent of the Coiuuul, the Lord Chancellor, and such iuomb(jrs 
of the privy conn(*il as from time to time hold any of the fol¬ 
lowing odu’cs; viz., the Lord Keeper or First liord Commis¬ 
sioner of tlie (Ireat the Lord Chief Jnsti(*(! of the Queen’s 
Bencli, the Judges of tlie Com*t of Appeal in Cliaiu*(^iy, llus 
Mtistiir of the Bolls, t1\o Vice-Chancellors, tlie Chief Justice 
of the Common Pleas, the Lorrl Chief Baron of the Exeli(*<]ucr, 
the Judges of the Prerogative and Admiralty Courts, and the 
Chief Judge of the Bankrtiptcy Court, with all memlK^rs of 
the i>rivy council who have bcicn presidents or cluin(*elIorH, or 
who liave held any of the above offices, and any two other 
})ei'son8, being privy councillors, whom the queen may think 
fit to appoint, and two retired East Indian or Colonial judges 
being also members of the privy council. In appeals against 
any jndgmemt pronmmcod by a bishop, in the case of a clerk 
in holy orders for an oftence against the ecck'siastical laws, 
every archbishop and bisliop, who is a privy councillor, is 
constituted a member of this judicial committee.’ 

* The jurisdiction of the judicial committee, is, by tlie sta¬ 
tute creating it, to hear and determine all appeals on applica¬ 
tions in prize suits, and in all other suits or proceedings in the 
courts of admiralty or vice-admiralty, or in any other court in 
the plantations in America, or other Her Majesty’s dominions 

* Ameaded and extended by statutes 5 Yict. c. 5, and 14 & 15 Viet. o. 83. 

VOL. I. Q 
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abfiftad; and all appeals, or complaints in the nature of ap¬ 
peals, which may be brought before the queen in council 
gainst the sentence or order of any judge or judicial oflScer; 
and all other matters which Her Majesty may refer for theii’ 
decision. The jurisdiction and powers of this court in appeals 
ftom the colonies and from the Suddor courts in India, have 
been extended and enlarged by subsequent statutes.’ 

* The judicial committee of the privy council also decides on 
applications for the confirmation and extensidn of patents, and 
for the republication of books, wliich, after the death of the 
author, the proprietor under the^Copyright Acts has refused 
to publish.’ * 

‘Three members of the committee, exclusive of the lord 
president, constitute the minimum mimber before whom ap¬ 
peals can be heard. Variaus provisions have been made, regu¬ 
lating the mode of conducting the appeals according to the 
subject matter; for the enforcing of orders and judgments, 
and for pimishing contempts.’ ^ 

‘ In 1839 a committee of tlie privy council for edii(*ation 
was apix)inted to distribute the sums aimually voted by piu’- 
liament, for the erection of schooUiouses, anti espcnially for 
the formation and cncomagement of normal schools. The 
committee consists of the lord president and fom other privy 
councillors, under whom are a secretary and twenty-thren* 
inspectors.’ ® 

‘ Besides the above, other committees or boards have been 
appointed for performing certain administrative fiuictions of 
the government, which otherwise would devolve on the sovt‘- 
reign in council Such Jirc the Board of Trade, the Boaitl of 
Health, and tlic Poor Law Board; but although the juincipal 
members of these Boards are privy councillors, tlufr proc(M»d- 
ings are so severed from and indei^endent of the privy coim(*il, 
that any fiirther reference to them would be out of phice here, 
whore we are consideiing the privy council in immediate con¬ 
nexion with the sovereign.’ 

• 5 & 6 Will. IV. c f3; 3 & 4 Viet » 3 fc 4 Will. IV. o. 41; 3 & 4 Vict 
c. 65; 7 & 8 Vict c 69; 8 & 9 Vict e. c. 65; G & 7 Vict c. 38; 7 & 8 Vict 
30; 3 & 3 Viot c. 67; 7 & 8 Virt. c. c. 69. 

69; 15 & 16 Vict c. 83; 16 & 17 Vict ■ A vice-president may also be ap- 
c. 115. pointed at any time (19 & 20 Viot c 

■ 5 & 6 Vict 0 .45; see vol, 11. cb. 25. 116). 
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‘ It will be observed that the powers and duties of privy 
('ouneillors hitherto spoken of, consist in advising the sovereign 
as to mattera which are done in liis name, or in the perform¬ 
ance of functions principally of a judicial natiu’e delegated to 
them by him. The privy council or tho lords of the coimcil 
have, however, power, sitting without the presence of the 
sovereign,’ to inquire into all oifences against the government, 
and to commit the oifenders to safe custody, in order to take 
their trial in sc&ne of the courts of law. But 4hcii’ jurisdiction 
herein is only to inquire, and not to punish; and tiie persons 
committed by them are emtitled to their JuAeas corpus by sta¬ 
tute IG Car. ^ c. 10, as muot as if committed by an or^nary 
justice of the peace. It was by the same statute, that the 
tJoiut of Star Cliamber, and the Court of Requests, both of 
which consisted of privy councillors, wore dissolved; and it 
was decliired illegal for them to take cognizance of any matter 
of property belonging to the subjects of tliis kingdom. 

* On the death of tho king or queen regnant, the privy 
council, moieovor, assembles and orders the proclamation of 
the succc^or, and so again, on qny great* stute emergency, it 
institutes inquiries and detennines the course of proceetling, 
and the position mid (dainis of poisons; of width the investi¬ 
gation as to tlie birth of the male heir of James the Second, 
tho iuquiiy as to tho insanity of George the Tlurd, and the 
chiim of Queen (^aioliiie to l>e crowned as the queen consort 
of G(M)ige the Fourth, may lie cited as illustrations.’ 

Th(' flissolution of the privy council dejicnds u]ion the royal rho dinboiuiion. 
pleasure; aud he may, whenever he thinks proper, discharge 
any particular member, or tho whole of it, and appoint 
another. By the common law also it was dissolved ipso facto 
by the demise of the sovereign, as deriving all its authority 
from him. But now, to prevent the iij^onvenienees of having 
no council in being at tho accession of a new prince, it is 
ona(*tcd by statute 6 Ann. e. 7, that the -privy council shall 
continue for six months after the demise of the Crown, unless 
soonei dctemiined by the successor. ' 
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OF THE SOVEHE^QN’s DUTIES. 


[ 233 ] 


To govern ac- 
dbrding to law. 


[ 234 ] 


I PROCEED next to tlio duties incumbent on tlie sovereign by 
our constitution; in consideration which duties his dignity 
and prerogative are established^by tlie laws of the land: it 
being a maxim in the law, that prote(‘tion and subjection are 
reciproeal.*^ And these re(*iprocal duties are what, I ap]n*(‘- 
hend, were meant by the convention in 1088, when they de¬ 
clared King James had broken the original contract between 
king and people. But however, as the terms of that original 
contmct were in some mejisure disputed, being tdleged to 
exist principally in theory, and to be only deducibhi by reason 
and the rules of natural law (in which deduction diff(,‘rcnt un¬ 
derstandings might very considerably dilTei-) it was, after the 
Revolution, judged proj^er to declare these duties expressly, 
and to reduce that contr*urt to a plain certainty. So that 
whatever doubts might be formerly raised by weak and scru¬ 
pulous minds about the existence of such an original contract, 
they must now entirely cease; especially with regard to every 
prince who has reigiuid since the year 1G88. 

Tlie principal duty of tlie sovereign is to govern bis peoples 
according to laAV. Nec regibus infinita aut libera potestas, was 
the constitution of oiu* Gennan an(?cstors on the Continent.'' 
And this is not only consonant to tlie priu(»iples of natuie, of 
liberty, of reason, and <rf society, but hm always been esteemed 
an express pait of the common law of England, even when 
prerogative was at^the highest. “The king,’’says Bracton,® 
who wrote under Henry III., “ ought fiot to be subject ip man, 
but to God, and to the law; for the law maketh the king. 

“ Let the king therefore render to the law, what the law has 
“ invested in liim with regard to others; dominion and power: 
for he 53 not truly king, where will and pleasui-e iniles, and 


^ 7 Kep. 5 . 


* Tac. dc Mor. Germ. c. 7. 


« L. I, c. 8. 
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“ not the law.’* And “ the king also hath a sape- 

“ rior, namely God, and also the law, by which he was m^e 

a king.” Thus Bracton: and Fortescue also,® having first 
w(5ll distinguished between a monarchy absolutely and despo¬ 
tically regal,'which is introduced by conquest and violence, 
and a political or civil monarchy, which arises from mutual 
consent (of which last species he asserts the government of 
England to be)*immediately lays it down as a principle, that 
“ the king of England must rule his people according to the 
“ decrees of the laws thereof: insomuch tliat he is bound by 
“ an oath at his coronation to the observance and keepuig of 
“ Ids own laws.” But, to obviate all doubts and dilliculties 
conceiiiing this matter, it is expressly declared by statute 12 
& 13 Will. III. c. 2, ^^that the laws of England are the birth- 
“ right of the people thereof; and all the kings and queens 
“ who shall ascend the tlirone of this realm ought to adndnister 
“ the gov(U'imient of the stiine ac(M)riling to the said laws; and 
“ all their officers and ministers ought to serve them respeo 

lively according to the same; and therefore all the laws and 
“ statutes of this realm, for se(*.uring the established religion, 

“ and the rights and liberties of the })eop]e thereof, and all 
“ other laws and statutes of the same now in force, are ratified 
‘‘ and confirmed accordingly.” 

And, as to the terms of tho original contract between king The curonatioii 
and jicople, thc‘se I api)rehcnd to be now couched in the coro- * 
nation oath, which by the shitute 1 W. & M. st, 1, c. 6, is to 
be administered to every king and q\ieen, who shall succeed 
to tho imperial crown of these realms, by one of the urch- 
bisliops or I)ishops of the realm, in the ])rcsence of all the 
people; who on their parts do reciprocally take the oath of 
ull(^giance to the Crown. Tliis coronation oath is conceived in 
the following tonus:— 

“ 17ie arMiahop or bishop shall- say^ Will you solemnly [" 2!35 ] 
pi*<»mis(i and swear to govern the people of this kingdom of 
England, and tho dominions thereto belonging, according to 
tlio statutes in parliament agi'eed on, and the hnvs and customs 
of the same ?—Tho king or qiieen shall say, I solemnly promise 

so to do.- Archbishop <yr bishop. Will you to your power 

.cause law and justice, in mercy, t(» l)e executed in all your 


\s. 2, c. 16, § .T. 


• < 'c. 0 & 34. 
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judgments?— King or qmm, I will,- Archbishop or hiBhop. 

Will you tc the utmost of your power maintain tlie laws of 
God, the true profession of gospel, and the protestant re¬ 
formed religion established by the law ? And will you preserve 
unto the bishoj>s and clergy of this realm, And to*the churches 
coinmitteil to their charge, all such rights and privileges as by 
law do or shall appertain unto them, or any of them ?— King 

or queen, —All tliis I promise to do.- After^this the king or 

queetif laying his or her hand upon the Holy Ciospeh, shall say^ 
The tilings wliich I liave liere before promised I will perform 
and keep: So help me God : and then shall kiss the book,'^ 

Tliis is the fonn of the coronation oath, as it is now pre¬ 
scribed by our laws; the principal articles of wliich appear to 
be at least as ancient as the IVtiiTor of Justices,^ and even as 
the time of Bractonbut the wording of it was changed at 
the Eovolution, because (as the statute alleges) the oath itself 
had been fmmed in doubtful words and expressions, with 
relation to ancient laws and constitutions at this time nn- 
[ 23(5 ] known.'* Hoivover, in what form soever it bo conceived, this 
is most indisputably a fundamental and original express con¬ 
tract ; though doubtless the duty of protet*tion is implieilly as 
much incumbent on the sovereign before coronation as after: 
ill the siimo inaimei* as alh'gianco to the sovereign becomes tlio 
duty of tlie subjec^t immediately on the descent o^he (yrown, 
before ho has taken the oatli of alh^giance, or whetlier he ever 
takes it at all. This reciprocal duty of the subject will bo 


' rap. 1, § 2. 

s li. 3, tr. 1, c.y. 

^ In the oUl folio ahrld^cnt of the 
statutes, printed by bottou and Mach* 
liiiia in tlic reign of Kdwanl IV. 
lufi) there is preserved a <50py of the 
old coronation oath; whir j, as tlic 
book is extremely scarce, I will here 
transcribe. Ceo est te neretnent (jve Ic 
Toy jurre a .sown €vr(meine7U: qua ii 
gnrdern et fneintentra lez tJroihz et tez 
fratudu’nez de scgut gt aunicz 

auncienment dez droitz niys vhrUtien^ 
d" KnghterCy et quU gardera toutez sez 
terrez, honoures et dignitee dnnturelx et 
franks del voron da roialme. d' KngfeJere 
en taut muner tieniierte sanz null mnner 
dutnrntt.sentenff et lez dwitez dwjtergez 
dtlupidez <m peiduz fie. In tmoHC amufi 


poiatr reappeller en launcitni esltde, et 
quit gardera le peas de segnt esgUne et a! 
elergie et at jmyple de hon aefvrdv^ et 
quit face faire en tovfez sez jiigementez 
owel et droit justice (me disrrethm et 
miserivorde^ et quit gi’auntera r tenure 
lez leges e.t custmnez du roinhne^ et a 
stmn ]H}iar lez face garder et ujffirmer que 
lez gvntcz du people, avoid faitez et eslieZy 
et Ics malveys leyz et custunies de tout 
ousterUy ct ferme peas et estahlie al people 
de. mvn roialme en ceo garde esgardera a 
ftoun fioiair ; come Dieu lug aide, (7Vt. 
sacramentuin regisj fol. m, •(/.) Pryunc 
has also given us a copy of the corona- 
Uon oaths of Uichnrd il. (Signal Loy¬ 
alty, ii. 2-lt>); Edward VI. (ibid. 251) ; 
James I, and Charles I. (ibid. 269) 
[131. Cum. V. i. p. 236. ii.J 
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considered in its proper place. At present we are only to ob¬ 
serve, that ill the sovereign’s part of this original contract are 
expressed all the duties that a monarch can owe to his people: 
viz. to govern according to law; to execute judgment in 
mercy; and to maintain the established religion. And, with 
respect to the latter of these tliree branches, we may fartlier 
remark, tliat by the Act of Union ' with Scotland,’ 5 Ann. 
c. 8, two preceing statutes are recited and confirmed; the 
one of the Parliamont of S 'otland, tlie other of the Parliament 
of England: which enact; the former, that every^king at lus 
accession shall take and subscribe an oath, to preserve the 
Protestant religion and Presbyterian church government in 
Scotland; the latter, tliat at hid coronation he shall take and 
sul)scribe a similar oath, to preserve the settlement of the 
Cfuirch of England within England, Ireland, Wales, and 
Berwick, and tlie temtories thereunto belonging. 
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CHA1>TEII VII. 

OF THE ROYAl. PREROGATIVE. 

[ 237 ] tr was obseival in a fonner chapter, that one of the principal 
bulwarks of civil liberty, or (in otlier words) of the British con¬ 
stitution, was tlie limitation of the sovertsign’s prerogative by 
bounds so <.*crtain and notorious, tlmt it is impossible he should 
ever exceed them, mthout the consent of the people, on the 
one hand; or without, on the other, a violation of that original 
contract, which, in all states impliedly, and in ours most ex¬ 
pressly, subsists b(;tween tin? prince and the subjtjct. It mil 
now be om* business to consider tins prerogative minutely; to 
demonstrate its ne(*essity in general; and to mark out in the 
most important instances its pai'ticular extent and rc'stiictions; 
from which considerations tins conclusion will evidently follow, 
that lh(! powers, which arc vested in the Crown by tlio laws of 
England, arc necessary for the sui)p()rt of society; nind do not 
intrench any farther on onr natural liberties, than is expetlieut 
for the maintenance of oiu’ civil. 

There cannot bo a stroiigei* proof of that gcjiiuirio freedom, 
which m tin; bojust of this age and country, than the power of 
discussing and examining, with decency and respect, the; limits 
of the royal pnnfogativc: a topic, tluit in some ftuTiier ages 
was thought too delicate and sticrcd to be profaned by the pen 
of a subject. It was ranked among the arcana imperil: and, 

r 233 J like the mysteries of ti»e Bona Bea, was not suffered to he pried 
into by any but such as were initiated in its service; because 
perhaps the exertion of the one, like the solemnities of the 
other, would not bear the inspection of a rational and sober 
inquiry. The glorious Queen Elizabeth herself mmlo no 
scruple to direct her parliaments to abstain from discoursing 
of matters of state; and it was the constant langnagci of Ihis 
favourite princess and her minist(?rs, that oven that august 
assembly “ought not to deal, to judge, or to mechlle with her 
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majesty’s prerogative royal.”* And her successor, King James 
the First, who had imbibed high notions of the divinity of regal 
sway, more than once laid it down in liis speeches, that “ as it 
is atheism and blasphemy in a creature to dispute what the 
“ deity may do, so it is presumption and sedition in a subject 
“ to dispute what a king may do in the height of his power: 

good Christians (lie adds) will be content with God’s will, 

“ revealed in his word; and good subjects will rest in the 
“ king’s will, reveled in his law.”*’ 

But, whatever might bo the sentiments of some of our oriBinofUie 
princes, this was never the language of our ancient constitu- 
tion and laws. The limitation of tho regal authority was a 
first and essential principle in all the Gothic systems of govern¬ 
ment esfeiblishcd in Europe; though gradually driven out and 
oYPrborne, by violence and chicane, in most of the kingdoms 
on tlifi Continent. AVe have seen, in the preceding chapter, 
the sentiments of Bracton and Foi-tiiscne, at tlie distance of 
two (Hmturies from caeli other. And Sii’ Henry Finch, under 
Cliarlcs the First, after the lapse of two centuries more, though 
ho lays down the law of prerogative in very strong and em¬ 
phatic terms, yist tpuilifies it witli a gem^ral restriction, in rcganl 
to tho liberties of the people. Tlie king hath a prerogative 
“ ill all things that are not injurious to the subject; for in 
tliom all it must be romcmbercHl, that the king’s prerogative 
‘‘ stn'tchetli not totlui doing of miy wi-ong.”*' Nihil enim aliud [ 23!> ] 
potest rcM, nisi id solum quod de jure potest^ And hero it may 
bo some satisfaction to remark, how widelv the civil law differs 
from om* own, ^rith regard to the authority of the laws over 
the prince, or (as a civilian would rather have expressed it) tlie 
authority of the prince ove]^tho laws. It is a maxim of tho 
Euglisli law, as we have seen from Bracton, that rex dehet 
esse sub lege, quia lex facit regem tho imjierial law will tell 
us, that, “ m omnibus imperatoris exeipitur fortuna: cui ipsas 
leges Deus subjecit>^*^ AVo shall not long hesititto to whiiJi of 
them to give the preference, ^ most conducive to those ends 
for Mliit'h 8<icietit‘s were framed, and are kept together; espe¬ 
cially as tlio Roman lawyers themselves seem to be sensibre of 
flic imreasouabloness of tbefr own (jonstitutiou. “ Decet tamen 

* iVKwcs, 479, 645. " Finch, L. 84, 85. 

Kinj; Jnmes’s works, 5.57, -VU. ^ Uracton, 1. 3, tr. 1, c. 9. 

' Nov. 10.5, § 2. 
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principem,'* says Paulus, ‘^servare kffes, quikm ipne 9olutu8 
^ This is at once laying down the principle of despotic- 
power, and at the same time acknowledging its absurdity. 

By the wonl prerogative we usually understand that special 
pre-eminence, wliich the Crown has, over and above all other 
persons, and out of the ordinary course of the common law, 
in right of tlie regal dignity. It signifies, in its etymology 
(from prce and rogo) something that is required or demanded 
before, or in preference to, all others. And hence it follows, 
that it must be in its nature singular and eccentric; that it 
can only bo applied to those rights and capacities wliich the 
sovereign enjoys alone, in contradistinction to others, and not 
to tliose which he enjoys in common with any of his subjects; 
for if once any one prerogative of the Crown could be held in 
common with the subject, it would cease to be prerogative any 
longer. And therefore Finch® lays it down as a maxim, tliat 
tlie prerogative is that law in case of the king, which is law in 
no case of the subject. 

Prerogatives are either direct or incidental. The direct are 
such positive substantial paris of tlft royal character and au- 
[ ] thority, as ai'e rootetl in and spring ffom the sovereign’s poli¬ 

tical person, considered merely by itself, without reference tt) 
any other extrinsic circumsbxnce; as, the right of sending am- 
bassiidors, of creating peers, and of making war or peace. But 
such prerogatives as are incidental l)ear always a relation to 
somctliing else, distinct from the |>erson of the sovereign; and 
ai’e. indeed only exceptions, in favoiu* of tlie Crown, to those 
general rules tliat are established for the rest of the commu¬ 
nity ; such as, tliat no costs shall be recovered agmnst the 
Crown that the sovereign can gover be a joint-tenant; and 
that his debt shidl be preferred before a debt to any of his sub¬ 
jects. These and an infinite luirnlx^r of other instances, will 
better be understood, wlieii W(} come regularly to consider the 
rules themselves, to whicli those incideiitixl prerogatives are 
ex(!cptions. And therefore we^ll at present only dwell upon 
the Sijvereign’s substantive or direct, prerogatives. 


l*ron»gulIvo8 
direct or liiciilcn* 
til. 


^ Ff. 32, 1, 23. 

> Finch, L. S.5. 

* By the stat. 16 & 17 Viet. c. 107, 
s. 263, the defendant in Buita and pro¬ 
ceedings by the Crown fur duties, 
penalties, or forfeitures under tlie 


Customs* Acts, is entitled to costs if hf 
succeeds, and pays them if he fails. 
Although former Acts yure in 

particular coses, to the Crow/ij this is 
the first act which imposes payment of 
costs on the Crown in case of failure.’ 
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These substantive or direct prerogatives may again be Direct preroga- 
tlividcd into tliree kinds: being such as regard, flrrt, the royalr*''^*' 
cMrmter ; secondly, the royal mtlmity ; and, lastly, the royal| 
imome. These are necessary to secure reverence to his pei*son, 
obedience to his commands, and an affluent supply for the 
ordinary expenses of government, without all of which it is 
impossible to maintain tlie executive power in due independ¬ 
ence and vigour. Yet in every branch of this large and 
extensive dominion, our free constitution lias interposed such 
reasonable chet^ks and restrictions, as may curb it fi’om tram¬ 
pling on those liberties, which it was meant to secure and 
establish. The enonnous weight of prerogative, if left to 
itself (as in arbitrary governments it is) spreads havoc and 
destruction among all the inferior movements ; but, when 
l>alanced and regulated (as with us) by its proper coimter- 
jioisii, timely and judiciously applied, its operations arc then 
erpiable and certain, it invigorates the whole machine, and 
enables every paii; to answer the end of its construction. 

In the present chapter we sliaU only consider the two first 
of these divisions, wliich* relate to the sovereign’s political [ 241 ] 
character and authority ; or, in other words, his dignity and 
regal power; to which last the name of prerogative is fre- 
(pw'utly iiaiTowijd and confined. The other division, which 
forms the royal revenue, will require a distinct examination; 
according to the Imown distribution of the feudal winters, who 
distinguisli the royal prerogatives into the majora and minora 
regalia, in the hitter of whicli classes the rights of the revenue 
are ranked. For, to use their own avowIs, “ majorom regalia imr 
peril prce-emimntiam spectant; minora vero ad commodum 
peeuniarium immediate attinent; et hcee proprie fiscalia mnt, et 
ad jus find pertinenti*^ * 

First, then, of the royal dignity. Under every monarchical i. of uie myai 
establisluneut, it is necessiiry to distinguish the prince from 
lUH subjects, not only by the outward ix)inp and decorations 
of maje^sty, but also by iiscribing to him certain qualities, as 
inherent in liis I’oyal (‘aj)acity, distinct from and superior to 
those of any other individual in the nation. For, though a 
pliilosophical ‘hiind will consider the royal peison merely as 
one man, appointed by mutual consent to preside over many 


* l*oiv|;rin. do jure fisc. 1. 1, c. 1, uum. 9. 
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others, and will pay liim that reverence and duty wliicli the 
principles of sotdety demand, yet the mass of mankind will be 
apt to grow insolent and refractory, if taught to consider th&r 
prince as a man of no greater perfection than themselves. 
The law therefore ascribes to the king, in his liigh political 
character, not only large powers and emoluments, which form 
« his prerogative and revenue, but likewise certain attributes of 

a gi*oat and transcendant nature, by which the peoi>lc are led 
to consider him in the light of a superior being, and to jmy 
liiin that respect wliich may enable him with greater ease to 
carry on the busmess of government. This is wliat I under¬ 
stand by the royal tlignity, the several branches of wliich we 
will now proceed to examine. 

fi).Sovereignty. 1, And, firet, thc law ascribes to the king ‘or queen reg- 

1 or pre-einlucnce. ' ' , • ^ ^ 

iiaiit' the attribute of sovereignty or pro-cminence. “ Jlex est 
viearius,^' says Bracton,-* minister Dei in terra: omnis 
[ 242 ] quidem sub eo est, et ipse sui nulloy nisi tantum sub Deo'' Ho 
is said to have imperial dignity; and in cliai'tore Ijcfoni the 
Conquest is frequently styled basileus and imperator, the titles 
respectively assumed by the ■ emporoi’S of the east and west.^ 
His realm is declared to be an empire^ and his cromi imperial^ 
by many Acts of Parliament, particularly the statutes of 24 
Hen. VIII. c. 12, and 25 Hmi. VIII. c, 28 which at the same 
time declare the king to be the supremo head of the realm in 
matters both civil and ecclesiastical, and of consequence inferior 
to no man upon earth, despondent on no man, accountable to no 
man. Formerly tliere prevailed a ridiculous notion, projiagated 
by the German and Italian civilians, that an emperor could 
do many things which a king could not (as the creation of 
notaries and the like), and that all kings were in somi^ degree 
sulM)rdinate and subject to the Emperor of Gennauy oi' 
Romo. The meaning, therefore, of the legislature, when it 
I uses tliese terras of empire and imperial^ and applies them to 
the realm and CroMu of England, is only to assort that our 
,king is equally sovereign and ind(‘poudeiit within theses his 
idominions, as any emperor is in his empire;*" and owes no 

1 L. 1, e« 8. "* Hex allegaiHty <piO(l iptte omnea li~ 

^ ScUl. Tit. of Hon. i. 2. beriatea hUtervl in regtw »mo, qwta hn~ 

* Sec also 24 Geo. H. c. 24; f> Geo. pcrni<n'vintilvnhaHnimperkK (M. Piiris, 
111. c. 27. A.i). 1025.) 
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Idnd of siilijftotiou to any other potentate upon earth. Hence 
it is, that no snit or action can he brought against the sove¬ 
reign, even in civil matters, because no court can have juris¬ 
diction over him. For all jurisdiction implies superiority of 
power: autliority to try would Im 3 vain and idle, witliout 
an authority to redress; and the sentence of a court would be 
contemptible unless that court had power to command the 
execution of it: but who, says Finch,” shall command the 
king ? Hence iff is, likewise, that by the law the i)erson of 
the sovereign is sacred, even tlioiigh the measures pinsucd in 
his njjgu be completely tyramiibal and arbitrai'y: for no juris- 
diction upon eartli has jx)werto try liim in a ci*iminal way; I 
mncli 1(^S3 to condemn him to punishment. If any foreign 
jurisdi(*tion ha^l this power, as was formerly claimfxl by the 
popi), the ind(^p(uideuce of tlu' kingdom W'ould be no more: 
and if sucli a power were vested in any domestic tribmial, [ 243 ] 
there would soon Ije an end of the constitution, by destroying 
the agency of one of the (‘onstitueiit parts of tJie sovereign 
legislative power. 

Are tlien, it may be asked, the subjects of England totally 
d(*stitute of remedy, in case the Crown should invade their 
rights, either by piivate injuries, or public oppressions? To 
this we may answ(i]‘, tliat the law luis providal a remedy in 
botli cases. 


And, finit, as to private injurm: if any person has, in j)oint for privatej^iu-^ 
jof property, a just demand upon the Crown, he must petition 
liiiu in the Court of Cliancery, where liis Chancidlor will ml- 
■iniiuster right as a inalttT of grace, though not upon comjml- 
sion.” And this is entirely consonant to what is lai<i down by 
the \mters on uatiual law. “A subject,” says ruffciidori',” 
so long as he continues a subj(M*t, hath no W'uy to oblige Iiis 


“ prince to give liim his due, when he refuses it, though no 
“ wise prince will ever refuse to stand to a lawful contract, 
“ And if the prince gives the subject leave to enter an action 
“ against liim, u|x)n such contract, in his o^vll courts, the action 
“ itself proceeds rather upon natural equity, than n|)on the 
“ muni(d]ial laws.” For the dhd of such action is not to compel 
the prince to obs(n*vo the contract, but to persuade him. And, 
as to personal wi'ongs, it is well observed by Locke,** “ the 


" Finch. L. 63. 

•* Finch, L. 255; See V. iii. c. 17. 


, 9 Law of N. and N. h. 8, c. 10. 

1 On Gov. p. 2, § 205. 
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“ harm which the sovereign can do in liis own person not being 
“ likely to happen often, nor to extend itself, far; nor being 
“ able, by his single strength, to subvert the laws, nor oppress 
the body of the people (should any prince have so much 
“ weakness and ill-nature as to endeavour to do it), the incon- 
“ veniency, therefore, of some particular miscliiefs, that may 
happen sometimes when a heady prince comes to the tlirone, 
are well recomjience<l by the peace of the public and security 
“ of the government, in the person of th<5 chi(jf magistrate 
being thus set out of the reach of dtmger,” 

[ 244 ] Next as to cases of ordinary public oppressim^ whore the 
’ vitals of the constitution are not attacked, the law has also 

assigned a reme<ly. For as a sovereign cannot misuse his- 
power, without tlie advice of evil coiiusellom, and the ixssistance 
of wicked ministei-s, these men may ho examined and jmnished. 
Th(3 constitution hus therefore provided, by means of indict¬ 
ments and parliamentary impeachments, that no man shall 
dare to assist tlie Crown in contradi(4ion to the laws of the 
land. But it is at the same time a maxim in those laws tliat 
tlie king himself can do no wong ; since it would be a grc'at 
weakness and absurdity in any system of positive law to 
define any possible wrong, without any possible redrc'ss. 

For, as to such public oppressions ns tend to dissolve the 
constitution, and subvert the fundamental principles of goveni- 
ment, they are cases wliich the law Avill not, out of de(*ency, 
suppose; being incapable of distrusting those whom it lias 
invested with any part of the sujireme jMiwor; since such dis¬ 
trust would render the exercise of that powm* precarious and 
impracticable. For wlicrever tlic law expr(*sses its distrust 
of abuse of power, it always vost^a superior coercive autliority 
in some other hand to correct it, the very notion of which 
destroys the idea of sovereignty. If, therefore (for example), 
the two Houses of Parliament, or either of them, had avow¬ 
edly a right to animadvert on the sovereign, or eacli other, 
or if the sovereign had a right to animiwlvert on either of the 
houses, tliat branch of tlie legislature, so subject to animad¬ 
version, would instantly cease to be part of the supreme 
power; the balance of the constitution would be overturned ; 
and that branch or branches, in which this jurisdiction resided, 
would be completely sovereign. The suppositiou of law 
therefore is, that neither the ‘sovereign nor either House of 
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Parliament (collectively taken) is capable of doing any wrong; 
since in such cases the law feels itself incapable of furnishing 
any adequate remedy. For which reason all oppressions, 
which may happen to spring from any branch of the sovereign 
power, must necessarily be out of the reach of any stated ruk^ 
or express legal provision; but, if ever they unfortunately 
liappen, the prudence of the times must provide new remedies 
upon new emergencies. 

Indeed, it is fiiimd by experience, tliat whenever the un¬ 
constitutional oppressions, even of the sovereign power, 
advance with gigantic strides, and threaten desolation to a 
State, mankind will not be reasoned out of the feelings of 
humanity; nor will sacrifice their liberty by a scrupulous 
ailherenco to tlieso political maxims, wliich were originally 
established to preserve it. And therefore, though the positive 
laws Jire silent, exp(irience will furnish us witli a very re- 
m^irkable case, wherein nature and reason prevailed. When 
liiug James the Second invaded the fundamental constitution 
of the rejilm, the convention declaretf an abdication, whereby 
tlie throne wiis rendered vacant, wliich induced a now settle¬ 
ment of the Crown- And so far as this precedent leads, and 
no farther, we may now lie allowed to lay down the law of 
ralross against public oppression. If, therefore, any future 
prince should endeavour to subvert the constitution by break¬ 
ing the original contract between king and people, should 
violate the fundamental laws, and should withdraw himself 
out of the kingdom; we are now authoiTsed to declare that 
this conjuJK^tion of circumstances would amoimt to an abdi¬ 
cation,'and .the throne would be thei-eby vacant. But it is 
not for us to say that any one or two of these ingredients 
would amount to such a situation; for there our precedent 
woiil<l fail us. In these, therefore, or other circumstances, 
wliich a fertile imagination may famish, since both law and 
liistory are silent, it be<^omes us to be silent too; leaving to 
fnttire generations, whenever nec^essity and the safety of the 
whole slmll requii*c it, the exertion of those inherent (though 
latent) poweis of society, which no climate, no time, no con¬ 
stitution, no contract, can ever destroy or diminish. 


[ 245 ] 


2. Besides the attribute of sovereignty, the law also [ 246 ] 
ascribes to the king, in his political capacity, absolute per- (s). perfection. 
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'I'he king can do fectiofi. The king can do no wrong. Wliich ancient and 
no wrong. fundamcntAl maxim is not to he understood, as if everytliing 
' ^ transacted by the government Avas of course just and lawful, 
but means only two tilings. First, that whatever is excep¬ 
tionable in the conduct of public affairs is not to be imputed 
to tlie sovereign, nor is he answerable for it pei-soually to liis 
people; for this doctrine would totally destroy that (ioiistitu- 
tionnl independence of the Crown, wliich is necessary for the 
balance of power in our fi-ee and active, and theredbre com¬ 
pounded, constitution. And, secondly, it means that the 
prerogative of the CroAvn extends not to do any injury ; it is 
, created for the benefit of the jicople, and therefore (*annot he 
exerted to their prejuduje. 

The sovereign, moreover, is not only incapable of domg 
wrong, but even of thmJcing wrong; he can never mean to do 
an improi)er thing: in liim is no folly or weakness. And there¬ 
fore, if the CroAvu should bo induced to grant any francliise or 
privilege to a subject contraiy to reason, or in anyAvis(3 pieju- 
dicial to the commonw'e*^lth, or a private person, tlic laAv Avill 
not snpjioso the sovereign to have meant either an miwise or 
an injurious action, but declares that he was deciiived in his 
grant; and thereupon 8U(‘h gniiit is rendered void, merely 
upon the foundation of fraud and deception, either by or upon 
those agents whom the Crown has - thought pro])or to employ. 
For the law will not cast an imputation on that magistrate 
whom it intrusts with the executives jKiwer, as if la* was 
capable of intentionally disregarding bis trust: but attrilmt(‘s 
to mere imposition (to Avhicli the most peifcc't of sidjlunary 
beings must still continue liable) these little madv('rttmcu‘s, 
which, if charged on the will of the prince, might lessen him 
in the eyes of liis mbjocts. 

Yet still, notwithstanding this pei-soiial p(;rfcction which 
the law attributes to the sovereign, the constitution has allow(;d 
a latitude of supposing the contrary, in respect of both Houses 
of Parliament; each of Avhicli, in its turn, has (‘X(Tted th(! 
right of remonstrating ■ and complaining to the king, even of 
those acts of royalty which are most properly and personally 
his oAvn; siudi as messages signed by himself, and spee(du.‘s 
delivered from the tlirone. And yet, such is the reverence 
which is paid to the royal person, that though the tAVo houses 
have an undoubted right te consider those acts of State in any 


[ 247 ] 


But parliament 
tnay remonstrate. 
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light whatever, and accordingly treat thorn in their addresses 
as personally proceeding from the prince, yet among them¬ 
selves (to pnjseiTe the more perfect decency, and for the 
greater freedom of debate) they usually suppose them to flow 
from the advice of tlie administration. But tlie privilege of 
canvassing thus freely the personal acts of the sovereign (either 
dire(*tly, or even tlirough the medium of liis reputed advisei's) 
belongs to no individual, but is confined to tliose augnst 
assemblies; and there too the objections must bo proj>osed 
witli the utmost respect and deference. One member was 
sent to the Tower,' for suggesting that his Majesty’s answer to 
th(i address of the Commons contained “ high words to fright 
“the memlwrs out of tlieir duty;” and another,® for saying 
that a part of tlie king’s speech “seemed rather to be calcu- 
“ lated for the meridian of Germany tlian Great Britain, and 
“ that the king was a stranger to our language and constitu- 
“ tion.” 

In farther pursuance of this primdph^, the law also deter- No larlies ran be 
mini's that on the * jiart of tlie soA'crcign, thiiro ’ can be no neg- wverelpi!” 
ligence, or lachs, and therefore no delay will bar liis right. 

Null/im tempm ocmrrit regi lias been the standing maxim u^ion 
all occasions: for tlie law intends that the king is always 
busied for the public good, and therefore has not leisure to 
assert his riglit within the times limited to^subjects.^ In the [ 248 ] 
king also can be no stain or corruption of blood; for if the 
lufr to the Crown were attainted of treason or felony, and 
afterwards the Crown should descend to him, thi^ would purge 
the attainder ipso fneto,^ And therefore, when Henry VIL, 
who, fis Earl of Richmond, stood attahited, came to the Crown, 
it was not thought necessaiy to pass an Act of Parliament to 

' Com. Journ. 18 Nov. 16S.5. 

* Com. Journ. 4 Doc. 1717. 

‘ Finch, L. 82; Co. Litt. 90. ‘This 
rule is, however, subject to various 
cxcoptiona. Thus the statute 9 Geo. 

III. c. 10, takes away the right of suit 
of the Crown, or those claiming from 
the Crown, against such as liavo held 
nil adverse possession of lands, &c., 
against it for sixty yi^irs. {^GoodtUle 
V. BalilmHy 11 East, 488). And by 
stat. 21 Jao. I., after an adverse pos¬ 
session of lands by a subject for 

VOI.. I. 


twenty years, the Crown can only re¬ 
cover by information of intrusion. 
(^Doe d. Watt v. Morris^ 2 Bing. N. C. 
187; Attorney-Generaly v, PurwtUy 2 
ftl. & W. 23.) In criminal prosecu¬ 
tions, as treasons, felonies, and mis¬ 
demeanors, which are instituted in the 
name of the sovereign, there is at com¬ 
mon law no limitation. (3 Gamp. 227.) 
But by various statutes, criminal pro¬ 
ceedings must now be instituted within 
certain limited periods of time.* 

“ Finch, L. 62, 

• R 
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reverse this attainder; because, as Lord Bacon in his histoiy 
of that prince informs ns, it was agreed that the assumption of 
the Crown had at once purged all attainders. Neither can the 
king in judgment of law, as king, ever be a minor or under 
age; and therefore his royal grants and assents to Acts of 
Parliament are good, though he has not, in his natural capa¬ 
city, attained the legal age of twenty-one.’' By a statute, 
indeed, 28 Henry VIIL c. 17, power was given to future kings 
to rescind and revoke all Acts of Parliament that should 
made, while they were under the ago of twenty-four: but this 
was repealed by the statute 1 Edw. VI. c. 11, so far as related 
to that prince; and both statutes are declared to be deter¬ 
mined by 24 Geo. 11. c. 24. It has also been usually thought 
pnidont when the heir-apparent has been very young, to 
appoint a protector, guartliaii, or regent for a limited time: 
but the very necessity of such extraordinary provision is suffi¬ 
cient to demonstrate the truth of that maxim of the common 
law, tliat in the king is no minority; and therefore he has no 
legal guardian.'’' 


• Co. Litt. 43; 2 Inst, proem. 3. 

» The methods of appointing this 
guardian or regent have been so va* 
rious, and the duration of his power so 
uncertain, that from hence alone it may 
be collected that bis a£ice is unknown 
to the common law; and therefore (as 
Sir Edward Coke says, 4 Inst. 58) the 
surest way is to have him mode by au¬ 
thority of the ^at council in Parlia¬ 
ment. The Earl of Pembroke, by his 
own authority, assumed in very trouble¬ 
some Umes the regency of Henry III., 
who was then only n* le years old; but 
was declared of full age by the pope at 
seventeen, condrmed the great charter 
at eighteen, ^and took upon him the 
administration of the government at 
twenty. A guardian and council of 
regency were named for Edward III. 
by the Parliament which deposed his 
father; the young king being then 
fifteen, and not assuming the govern'^ 
ment till three years after. When 
Richard II. succeed at the age of 
eleven, the Duke of Lancaster took 
upon him the management of the king¬ 
dom, till the Parliament met, which 
appointed a nominal eouncll to assist 


him. Henry Y. on his death-bed named 
a regent and a guardian for his^nfant 
son Henry VI., then nine months old; 
but the Parliament altered his dis¬ 
position, and appointed a Protector 
and council, with a special limited 
authority. Both these princes re¬ 
mained in a state of pupilage till tlie 
age of twenty-three. Edward V., at 
the age of thirteen, was recommended 
by his father to the care of the Duke 
of Gloucester; who was declared pro¬ 
tector by the privy council. The 
statutes 2.^> Hen. VIH c. 12, and 28 
Hen. VHI. c. 7, prosided, that tlic 
successor, if a male and under eighteen, 
or if a female and under sixteen, should 
be till such age in the government of 
his or her natural mother (if approved 
by the king), and such other counsel¬ 
lors 08 his majesty should by will or 
otherwise appoint: and he accordingly 
appointed his sixteen executors to have 
the government of his son Edward VI. 
and the kingdom, which executors 
elected the Earl of Hertford protector. 
The statute 24 Geo. IT, c, 24, in case 
the Crown should descend to any of 
the children of Frederick Prince of 
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3. A tliird attribute of the sovereign is his perpetuity^ Tlie ' [ 249 ] 
I law ascribes to him, in his political capacity, an absolute im-(3). Perpetuity. 
* mortality. The king never dies. Henry, ^ward, or George 
/ may die; but the Wig survives them all. For immediately 
I upon the decease of the reigning prince in his natural capacity, 
his kingship or imperial dignity by act of law, without any 
, interregnum or interval, is vested at once in his heir; wft is, 

, eo inetantij king to all intents and purposes. And so tender is 
the law of supposing even a possibility of his death, tliat his 
nal^iral dissolution is generally called his demise; demissio 
regis, vel corome; an expression which siguilies mcarely a transfer 
of property; for, as is ol)served in Plowden,* when we say tlu' 
dtjmise of tlie Crown, we mean only that, in consequence of 
the tlisunion of the king^s natural l)ody from lus body jwlitic, 
the kingdom is transferred or demised to his successor; and so 
the royal (hgnity remains perpetual. Thus, too, when Edward 
the Fouilh, in the tenth year of Iiis reign, was driven from his 
throne for a few months by the house of Lancaster, this tem¬ 
porary transfer of his dignity was denominated liis demise ; and 
all })rocess was held to be discontinued, as upon a natural 
death of the king.^ 

We ai*e next to consider those branches of the royal prero- [ 250 ] 
gative, which invest the sovereign with a number of authorities u.w thoroyai 
and powei-s; m tlie exertion whereof consists tlie executive 
part of govominent. This is wisely placed in a single hand by 
the British constitution, for the sake of unanimity, strength, 


Wales under the age of eighteen, ap- 
pointed the princess dowager; and 
the Act 5 Geo. III. c. 27, in case of a 
like descent to any of his cluldrcn, 
empowered tlie king to name either the 
queen, the princess dowager, or any 
descendant of King George 11. residing 
in this kingdom, to bo guardian and 
regent, till the successor attained such 
age, assisted by a council of regency. 
^ On the alienation of mind of Geo. 111., 
his son, the Trince of Wales (after¬ 
wards Geo. IV.) WH3 declared Regent 
by express Act of Parliament (51 Geo. 
IH. c. 1), but with certain restrictions, 
which were removed in the year fol¬ 
lowing by 52 Geo. III. c. 8. By the 
stat. 1 Will. IV. c. 2, the Duchess of 


Kent was appoUlted the guardian of 
her daughter (her present Majesty), 
until she attained the age of eighteen 
years; and it w'as also declared that 
the Duclicss should be the Regent 
during the queen’s minority; but her 
Migesty having attkftd the age of 
eighteen before tho death of Wm. IV,, 
no regency took place. Finally, by 
stat. 3 & 4 Viet. c. 52, his Royal 
Highness Prince Albert was appointed 
guardian of any issue of the Queen be¬ 
coming king or queen of these realms, 
and Regent, so long as such king or 
queen should remain under tho age of 
eighteen years.' 

- Plowd. 177, 234. 

y M. 49 Hen. VI. pi. 1-8. 

R 2 
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and despatch. Were it placed in many hands, it would be 
subject to many wills: many wills, if disunited and drawing 
different ways, cnjate weakness in a government; and to unite 
those several Avills, and reduce them to ftie, is a work of more 
time and delay than the exigencies of sttxte will afford. The 
TTiW * or Queen ’ of England is therefore not only the chief, but 
pro^rly the sole, magistrate of the nation; all others acting 
by commission from, and in due subordination to him ‘ or her 
in like manner as, upon the great rev^ution of the Eoman 
state, all the powers of the ancient magistracy of the common¬ 
wealth were ^concentrated in the new emperor; so that, as 
Gravina* expresses it, in unim persona veteris revpMicoe 
vis atque majestas per mmvlatas magistratuum potestates expri- 
mAatur!^ 


In the exorcise of After wliat lias bccii premised in tliis chai)ter, I shall not (I 
live, the Idn^is trust) bo considered as an advocate for arbitrary power, when 
absolute. j down RS a principle, that, in the exorcise of laxvful 

. prerogative, the sovereign is and ought to be absolute; that 
is, so far absolute, that there is no legal autliority that can 
cither delay or resist him. He may reject what bills, may 
make what treaties, may coin what money, may create what 
peers, may pardon what offences he pleases: unless wliero the 
constitution has expressly, or by evident conscquenco, laid 
down some exception or boundary: declaring, that thus far 
the prerogative sliall go, and no farther. For otherwise the 
power of the Crown would indeed be but a name and a shadow, 
insufficient for the ends of goveniment, if, where its jurisdic¬ 
tion is clearly established and allowed, any man or hody of 
men were permitted to disobey it, in the ordinary course of 
law; I say, in the ordinary course of law; for I do not now 
speak of those extraordinary recourses to first principles, which 
arc necessajy wlien the contracts of society are in dangcir of 
dissolutjon, md the law proves too weak a defence against the 
violence of fraud or oppreasion. And yet the want of attend¬ 
ing to this obvious distinction has occasioned these doctrines, 
of absolute power in the prince and of national resistance by 
tlie people, to be much misunderstood and perverted, by the 
advocates for slavery on the one hand, and the demagogues of 
faction on tlie other. The former observing the absolute 


[251 ] 


• Orig. 1, § lOJ. 



THE ROYAL AUTHORITY. 


245 


sovereif^ty and transcendent doijiinion of the Crown laid 
down (as it certainly is) most strongly and emphatically in our 
law-books, as well as our homilies, have denied that any ease 
can be excepted from so general and positive a rule, forgetting 
how impossible it is, in any practical system of laws, to point 
out beftrehand those ecoen^c remedies, which the sudden 
emergency of national distress may^ dictate, and which tliat 
alone can justify. On the other hand, over-zealous repub¬ 
licans, feeling the absurdity of unlimited passive obedience, 
have fancifully (or sometimes factiously) gone over to the 
other exti’eme: and, because resistance is justifiable to the 
person of the prince, when tlie being of the state is endan¬ 
gered, and the public voice proclaims such resistance neces- 
saiy, they have therefore allowed to every individual the right 
of dcteiTuining tliis expediency, and of employing private force 
to resist even private oppression. A doctrine productive of 
anarchy and (in (!onsequence) equally fatal to civil liberty as 
tyiuinny itself. For civil liberty, rightly understood, consists 
ill protecting the nghts of individuals by the united force of 
so(uety: society cannot be maintained, and of (bourse can exert 
no protection, without obedience to some sovereign power: 
and obecUinice is an empty name, if every individual has a 
right to dcicido how far he himself shall obey, 
j In tlie exertion, therefore, of those prerogatives, winch the 
(law has given him, the sovereign is iiTesistible and absolute, 

' according to the forms of the constitution. And yet, if the 
consequence of that exertion be manifestly to the grievance 
or disho'nonr of the kingdom, the parliament will call his ad- 
vis(U's to a just and severe a(*(*ount. For prerogative consisting [ 252 ] 
(as Locke" has well defined it) in the discretionary power of 
acting for the public good, where the positive laws are silent; 
if that discretionary power be abused to the public detriment, 
such prerogative is exerted in an unconstitutioflal manner. 

Thus the sovereign may make a treaty with a foreigfi state, 
which sliall irrevocably bind the nation; and yet when such 
treaties hjve been judged pernicious, impeachments have pur- 
su(‘d those ministers, by whose agency or advice they were 
concluded. • 

The prerogatives of the Crown (in the sense under wliich 


" On Oov. 2, § iti6. 
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royal auth 
rity In foreign 
affairs. 


[ 253 ] 


we are nov/ considering them) respect either this nation^s inter¬ 
course with foreign nations, or its own domestic government 
and civil polity. 

With regard to foreign concerns, the soVereign is the dele- 
! gate or representative of his people. It is impossible that the 
individuals of a state, in their collective capacity, can transact 
the affairs of tliat state with another commimity equally nu¬ 
merous as themselves. Unanimity must be wanting to their 
raeasmes, and strength to the execution of their counsels. In 
the sovereign, therefore, as in a centre, all the rays of his 
people are united, and form by that union a consistency, 
splendour, and power, tliat make him feared and respected by 
foreign potefitates; who would scruple to enter into any en¬ 
gagement that must aftenvards be revised and ratified by a 
popular assembly. What is done by the royal authority, with 
regard to foreign powers, is the act of the whole nation: what 
is done without the concmTence of the Crown, is the act only 
of private men. And so far is tliis ipiat carried by oiu' law, 
that it has been held,^ that should all the subjects of England 
make war Avith a king in league Avith the King of England, 
without the royal assent, such war is no breach of the league. 
And, by the statute 2 Hen. V- c; 6, any subject committing 
a(;ts of hostility upon any nation in league witli the king was 
declared to l)e guilty of high treason: and though that act 
was repealed by statute 20 Hen. VI. c. 11, so fiir as relates to 
the making this offence high treason, yet still it remains a 
very great offence against the law of nations, and punishable 
by our laws, either capitally or otherwise, ac^cordhig to the 
circumstances of the case. 


( 1 ). In sending 1. Tlie sovercigu, therefore, considered as the representative 
■ of Ilia people, has the sole povrer of sending ambassa/lors to 
i foreign states, and receiving ambassadors at home.® Tliis may 
lead us into a short digression, by way of inquiry, how far the 
municipal laws of England intermcJdlo wWi or protect the 
rights of these messengers from one potentate to another, 
whom we call ambassadors. • 


4 Inst. the statute 11 & 12 Yict. c. 108 was 

« * Doubts having arisen whether passed, to authorize tho Queen to entur 

diplomatic relations cOuld be esta* into such relations, provided the nm- 

biishcil with the Pope, as tcin[)oral bassa^lor nr dii>Iomatic agent of the 
sovereign of ilic States of the Church, ro]>c %vcre nut an ecclesiastic.’ 
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The rights, the i)owcrs, the duties, and the privilc'ges 
ambassadors are determined by the law of nature and nations, 
and not by any municipal constitutions. For, as tlaey repre¬ 
sent the persons of their respective masters, who owe no 
subjection to any laws but those of their oAvn country, their 
actions are not subject to the control of the private law of that 
state, wlierein they are appointed to reside. He that is subject 
to the coercion of laws is necessarily doj)endent on that power 
by whom those faws were made: but an ambassador ought 
to be independent of every power, except tliat by wliich he is 
scut; and of consequence ought not to be subject to the mere 
municipal laws of that nation wherein he is to exercise his 
functions. If he grossly offends, or makes an ill use of his 
character, he may be sent home and accused before his master,** 
who is bound eitlier to do justice upon him, or avow liimsclf the 
accomplice of Ids crimes.® Ihit tliere is great'dispute among 
the writom on the laws of iiations, wheth(3r this'exemption of 
ambjissiidors extends to all crimes, as well natural as positive; 
or wliothor it only extejids to such as are mala proMbitay as 
coining, and iKjt to those that are mala in as mni'der.*^ 

' OiU’ law seems to have formerly taken in the restriction, as 
well as the general exemption. For it has been held, both [ 254 ] 
by our common lawyers and civilians,® that an ambjissador is 
privil(‘god by the law of nature and nations; and yet, if he 
commits any offcii(*o against the law of reason and natiuo, ho 
shall lose his privilege: ** and that therefore, if an ambassatlor 
conspires the death of the sovereign in whoso land ho is, he 
may be condemnal and executed for treason; but if he com¬ 
mits any otlujr s})ccies ot treason, it is othcTOise, and he must 
l>#scut to liis own kingdom.* And thi'se t)o^tions seem to bo 
built upon good apix'arance of reason. For since, as we have 
fonnerly shown, all municipal laws act in suboi'dhiatioTi to the 
primary law of nature, and, where they annex a punishment 
to natural crimes, are only declaratoiy of and auxiliary to 
that law; therefore to tliis natural universfil nilo of justice 
amhiissadors, as well us other men, are subject in all countries; 

As was done with Count Gyllen- |bn Bynkershoek, Dc Foro Legator, c. 
l)org, the Swedish minister, a.d. 1716. 17 , 18,19. 

« Sp. L. 26, 21. * I lioll. Rep. 175; 3 Buistr. 27. 

' Van LcciiwcJi, in Ff. r»0, 7, 17; '•4 lust. 153. ^ 

BarlH!yrac*s Fuff. I. 8, c. U, § & 17; * I Kell. Rep. 185. 
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and of coasSquence it is reasonable that, wherever they trans¬ 
gress it, they shall be liable to make atonement.^ But, 
however these principles might formerly obtain, the general 
practice of this country, os well as of the rest of Europe, s<3em8 
jiiow to pursue the sentiments of the learned Grotius, that the 
|8e(!urity of ambassadors is of more importance than the pu- 
(lushmentof a pai*ticular crime.*' And therefore few, if any, 
examples have liapi)ened \vithin a century past, where on am- 
bassa<lor has been punished for any offence, liowover atrocious 
in its nature. 


[ 205 ] 


* In respect to civil suits, all the foreign jurists agree, that 
neither an ambassador, nor any of his train or corniteSj can bo 
prosecuted for any debt or contract in the courts of that 
kingdom wherein he is sent to reside. Yet Sir Edwtu'd Cuke 
maintains, that if an ambassador make a contract which is 
g(Kxl, jure gentium, he shall answer for it here.^ But the tnitli 
is, so fe^v cases (if any) had an'soii, wherein the privilege was 
(uther claimed or disputed, oven wth regjird to civil suits, that 
our law-books are (in general) quite silent upon it previous to 
the reign of Queen Anne; wlton an ambassador from Pohir 
the Great, Czar of Muscovy, Avas actually arrested and taken 
out of his coach in London, for a debt of fifty pounds wliich 
ho luul there contracted. Instead of applying to be discharg(jd 
upon lus privilege, ho gave bail to the action, and the next 
day complained to the Queen. The persons who were coii- 
c<jnied in the arrest were examineil before the Privy Couiudl 
(of which the Ijord Chief Justice Holt was at the same time 
swoni a member), and seventeen were committed to prison; 
most of whom were prosecuted by information in the coiu-^f 
Queen’s Bench,* at the suit of the attorncy-geuoral, and ut 
tlieir trial before the Lord Chief Justice were convicted of the 
fa(*ts by the jmy, reserving the question of law, how far those 
facts Avere criminal, to be afterwards argued before the judges ; 


J Fostcr’H Uoports, IBS. * In 1654, brother in the commiBslon; a fact 

Don Pantaleou So, brother of the For- which must have been unknown to 

tuguese ambassador, was arrested by UumoandVattcI, who consider the pro¬ 
order of Cromwell, and afterwards ccedings of tJjc Protector a brcacli of 

tried, convicted, and executed for^n the law of nations.* (Vattel, b. 4, c. 7.) 

atrocious murder. (1 Hale, P. C, ot; * Securitas legatorum vtilitati, qu€e rx 
Foster, 188) The prisoner pleaded paun esty pru'ponderat. {DejureJi.^ 
the privilege of ambassadors, but failed P. 1. 2, c. 18, § 4.) 
to prove that lie was j<»iued with his ' 4 Inst. 153. 



AMBASSADORS. 


249 


wliich question was never determined. In the mean time the 
Czar resented this afiront very highly, and demanded that the 
Sheriff of Middlesex and all others concerned in the arrest 
should he punished witli instant death. But the Queen (to 
the amazement of that despotic court) directed her secrehuy 
to inform him, “ that she could inflict no punishment upon 
“ any, the meanest, of her subjects, unless warranted by the 
“ law of the land; and tliorefore was persuaded that he wotild 
“ not insist upon impossibilities.” To satisfy, however, the 
clamom’s of the foreign ministers (who made it a common 
cause) as well as to appease the wrath of Peter, a bill ws 
brought into parliament* and afterwards passed into a law, to 
prevent and punish such outrageous insolence for the future. 

And with a copy of tliis Art, elegantly engrossed and illumi¬ 
nated, accompanied by a letter from the Queen, an ambassador 
extraordinary was commissioned to appear at Moscow, who de¬ 
clared, “that though her Majesty could not inflict such a 
“ punisliment as wjis required, because of the defect in that 
“ particular of the foimer estiiblished constituti(ms of her [ 256 ] 
“ kingdom, yet with the unanimous consent of the parliament, 

“ she had caused a new Act to bo passed, to serve as a law for 
“ the future.” This humiliating step was accepted as a full 
siitisfaction, by the Czar: and the offenders, at his request, 
were discharge^d from all farther prosecution.™ 

This statute (7 Ann. c. 12) recites the arrest which had been 
made, “ in contempt of the protection granted by her Majesty, 

“ contrary to the law of nations, and in prejudice of the rights 
“ and privileges, which ambassadors and otlier public ininistci-s 
“ have at all times been thereby possessed of, and ought to be 
^ept stKTcd and inviolablewherefore it enacts, that for 
the future all process whereby the person of any ambassador, 
or of his domestic or domestic servant may be arrested, or 
his g(X)ds distrained or seized, shall be utterly null and void:" 
and the persons prosecuting, soliciting or executing such pro- 


" Boycr*s Annals of Queen Anne. 

** * It seems doubtful whether the 
statute extends to prevent persons 
within it being sued at all in the 
courts of this country, or only to pro¬ 
tect them from process aflbcting t>>cir 
person (»r goods. At ail events, if tlic 
ambassador, or his servants, appear to 


the oction, or attorn to the juris- 
di(tion, they cannot afterwords avail 
themselves of their privilege. ( Taylor 
14 C. B. 487.) And the statute 
does not protect the goods of on am¬ 
bassador's servant from being dis¬ 
trained for poor-rates.* {Novtlh v. 
Tooyood^ 1 B. & C, 544.) 
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cess, shall be deemed violators of the law of nations, and 
disturbers of the public repose ;^and shall suffer such penalties 
and corporal punishment fis the lord chancellor and tho two 
chief justices, or any of them, shall think* fit.® But it is ex¬ 
pressly provided, that no ti*ader within the description of tho 
bankrupt laws, who* shall bo in the service of any ambassador, 
shall be privileged or protected by tliis Act; nor shall any one 
be punished for arresting an ambassador's servant, unless his 
name be registered with the secretary of state, and by him 
transmitted to tho sheriffs of London and lliddlesex.^ Excep- 
tit^s that are strictly conformable to the rights of ambas- 
sadoi’s,*^ as obseived in the most civiBzed countries. And, in 
consequence of tliis statute, thus declaring and enforcing tlie 
law of nations, tliose privileges are now held to be part of tho 
[ 257 ] law of the land, and are constantly allowed in the courts of 
common law.' 


( 2 ). In making 2. It is also the prerogative of the Crown to make treaties, 
^ leagues, and alliances with foreign state's aqd princes. For it 

is by the law of nations essential to the gooilness of a league, 
that it be made by the sovereign jx)wer; ® and then it is bind- 
ing upon the whole community: and in England the sovereign 
jx)wer, quoad Im^ is vested in the King. Wliatevor (iontracts, 
therefore, he engages in, no other power in the kingdom can 
legally delay, resist, or annul. And yet, lest tliis plenitude of 
authority should be abused to the (h'trimont of the public, the 
constitution (as was hinted before) has here iuteqiosed a check, 
by tho means of parliamentary impeachment, for the punisli- 
ment of such ministiirs, as from criminal motives advise or 
conclude any treaty, wliich shall afterwards bo judged to dc^ 
gjito fi*om the honour and interest of tho nation. 


^ Perhaps it was intended as a com¬ 
pliment to the Czar, that the offenders 
against this Act are deprived of the 
trial by jury; and as any corporal 
punishment may be inflicted that two 
of these three judges may think fit to 
award, tho Cmr would be induced to 
believe that any future requisition of 
instant death would be complied with; 
but as the statute has not mode the 
offence felony, of course, this punish¬ 
ment cannot extend to the privation of 
Iifc.-~[CI1U1ST1AN.] 


r * Any person claiming tho pro¬ 
tection of tlie statute as servant of an 
ambassador, must show by affidavit 
that he was really and Imtui fide in tho 
service of the ambassador at the time 
of the arrest, and that ho was not a 
trader within the bankrupt Jaws ’ (fhn- 
tainier v. Jleyl^ 3 Burr. 1731; Ileatli- 
field V. CAiV^on, 4 Burr. 2017 ; Dvlvallt 
V. Plomevy 3 Camph. 47.) 
n Van Bynkersh. c. 15, 

' Fitzg. 200; Stra. 797. 

- Puff. L.of N. h. 8, c. 9, §6. 
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3. Upon the same principle also the sole prerogative of (3). in mawng 
making war and peace is vest^ in the Crown. For it is held ******** 
by all the writers on the law of nature and nations, that the 
right of making war, which by nature subsisted in every indi¬ 
vidual, is given up by all private persons that enter into 
society, and is vested in the sovereign power and tliis right 
is given up, not only by individuals, but even by the entire 
body of people, that are under the dominion of a sovereign. 

It would indeed Ibe extremely improper, that any number of 
subjects should have the power of binding the supreme magis¬ 
trate, and putting him against his will in a state of war. 

Whatever hostilities, tlierefore, may bo committed by private 
citizens, the state ought not to be affected thereby; unless 
that should justify ^heir proceedings, and thereby become 
partner in the guilt. Such unauthorized volunteers in violence 
are not ranked among open enemies, but are treated liko 
pirates and robbers : according to tliat rule of the civil law—" 
hostea hi mint qui ricbis, aut quibm nos, puilice helium deerevimus: 
cceteri latrones aut^^resdones smit. And tlie reason wliich is 
given by Grotius,^ why according to the law of nations a de- [" 258 ] 
nunciation of war ought always to precede the a<.'tual com- 
menceiucnt of hostilities, is not so much that the enemy may 
be put upon his guard (which is matter rather of magnanimity 
tlian right), but that it may be certainly clear that the war is 
not undertaken by private persons, but by the wiU of the 
whole commmiity; whose right of mlling is in tliis case trans- 
fon'e(>to the supreme magistrate by the fundamental laws of 
society. So that in order to make a war completely effectual, 
it is necessary with us in England that it be publicly declared 
a!|d duly proclaimed by tlie royal authority; and, then, all 
parts of both the contending nations, from the highest to the 
lowest, are bouj|d by it. And wherever the right resides of 
beginning a national war, there also must reside the right of 
ending it, or the power of making peace. And the same check 
of parliamentary imjieacluncnt, for improper or inglorious con¬ 
duct, in beginning, conducting, or concluding a national war, 
is in general sufficient to restrain the ministers of tlie Crown 
from a wanton or injiuious exercise of this great prerogative. 

* Puff. b. 8, c. 0, § 8 , and Barbeyr. “ Ff. 50,16,118. 
in loc. ^ Gc Jure B. & P. 1. 3, c. 3, § 11. 
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(4).iufB8u!ng 4. But ns the delay of making the war may sometimes be 

letters of maraoc. ^ 

detrimental to individuals who have suffered by depredations 
from foreign potentates, our laws have in some respects armed 
the subject with powers to impel the prerogative; by dii’ect- 
ing the ministers of the Crown to issue letters of marque and 
reprisal upon due demand: the prerogative of granting which 
is nearly related to, and plainly derived from, that other of 
making war; this being indeed only an incomplete state of 
hostilities, and generally ending in a formal denunciation of 
war. Tliese letters are grantable by the law of nations,^ 
whenever tlic subjects of one state ore oppressed and injiu*ed 
by those of anotlier; and justice is denied by that state to 
wliich-the oppressor belongs. In this case letters of marque 
and reprisals (words used as spionymousj and signifying, the 
latter, a taking in return, the former, the passing the frontiers 
in order to sucJi taking)* may be obtained, in order to seize 
the bodies or goods of tlie subjects of the offending state, until 
satisfaction be made, wherever they happen to be found. And 
[ 259 ] indeed this custom of reprisal seems dicta|pd by nature her¬ 
self ; for which reason we find in tlio most ancient times very 
notable instances of it.^ But here the necessity is obvious of 
calling in the sovereign power, to determine when reprisals 
may be made; else evdiy private sufferer would bo a judge in 
his own cause. In pursuance of which principle, it is with us 
declared by the statute 4 Hen. V. c. 7, that if any subjects of 
the realm are oppressed in the time of truce by any foreigners, 
the king vn\l grant marque in due form, to all that feelfliem- 
selves grieved. Wliicli form is thus directed to be observed: 
tlie sufferer must first apply to tlie lord privy-seal: and ho 
shall make out letters of request under the privy-seal; and if, 
after such request of satisfaction made, the i)arty required do 
)iot within a convenient time make due 8atisf«tion or restitu¬ 
tion to the party gi-icved, the lord chancellor shall make him 
out letters of marque under the great seal; and by virtue of 


- De Jure B. k P. 1. 3, c. 2, § 4 & 5, 

* Dufresuc, tit Marca. 

’ Sco the account given by Nestor, 
in the eleventh book of the Iliad, of 
the reprisals made by himself on the 
Kpcinn nation; from whom he took a 
multitude of cattle, os a satisfaction 


for a prize won nt the Elian games by 
his father Nclcus, and for debts due to 
many private subjects of the Pylinn 
kingdom, out of which booty the king 
took three hundred cattle for Ids own 
demand, and the resf wore equitably 
divided among the other creditors. 
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these he may attack and seize the property of the aggressor 
nation, without liazard of being condemned as a robber or 
pirate. ‘But the granting of letters of marque under this 
statute to persons actually aggrieved has long been disused/ 

‘ If during war, a subject, without a commission from the i^rivatcera. 
Crown, should take an enemy’s ship, the prize would belong, not 
to the captor but to the sovereign, or to the admiral as liis 
gi'antee.* In order, therefore, to encourage the fitting out of 
armed ships in time of war, the lord high admiral, or the com¬ 
missioners of the admiralty, are authorised by jKJveral statutes 
to grant commissions to private persons fitting out such ships, 
which arc thence called privateers,*^ The prizes captured by 
such vessels are divided according to tbe conti’act entered into 
between the owners and tlie master and crew of the privateer; 
but tlie Crown has still the prerogative of releasing any prize 
captured by such ships at any time previously to condemna¬ 
tion.** Letters of marque, as these commissions are calhid, 
are valid only during the war, and may be vacated either by 
express revocation, or by the misconduct of the parties,® as, for 
example, by their cruelty.’ ^ 

5. Upon exactly the same reason stands the prerogative of(B). in granting 
granting stife-conducts, without wliiclifky the law of nations, 
no member of one society lias a right to intiMido into anotlior. 

And thcriifore Puffendorf voiy justly resolves,® tliat it is left in 
tlie jMiwcir of all states, to take such measures about the atl- 
mission of strangei's, as they think convenient; those being 
over excepted who are dn’ven on the coast by necessity, or by 
any cause tliat deserves pity or compassion. Great tenderness 
is feliown by our laws, not only to foreigners in distress (as will 


» Cai-tli. 399; 2 Woodd. 433. • 

• 29 Oeo. IT. c. 34; 19 Geo, III. c. 
67; 24 Geo. III. c. 47. 

•’ Siiplinff V. VhHffhaHj 11 East, 619. 

® 5 Bob. Adm. Uep. 9. 

‘The Conference which met at 
Paris in 1856, after tho close of the 
war with Uussia, closed its laboui'S by 
recommending to the established gu- 
vemments of the world, the entire 
abolition of the s^tem of privateering, 
and that in tim^Pf war neutral flags 
and neutral goods should be oliko 
inviolable. The Conference wos of 


opinion that the abolition of priva¬ 
teering and the acknowledgment of 
neutral rights were alike desirable and 
necessary for improving our system of 
war, and bringing it into harmony 
with the ideas an<l principles of mo¬ 
dern civilization. This proclaimed 
opinion of several of the great powers 
of Europe may therefore lead, ere 
long, to treaties, by which the pre¬ 
rogative of tho Crown in issuing let¬ 
ters of marque will become merely 
matter of history.* 

* Law of N. and N. b. 3, c. 3, § 9. 
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appear when we come to speak of shipwrecks) but witli regard 
also to the admission of strangers who come spontaneously. 
For so long as their nation continues at peace with ours, and 
they themselves behave peaceably, they ^e imder the protec- 
[ 260 ] tion of the laws; though liable to be sent home whenever the 
sovereign sees occasion.^ But no subject of a nation at war 
with us can, by the law of nations, come into the realm, nor 
can travel himself upon the high seas, or send his goods and 
merchandize from one place to another, without danger of 
being seized Jjy our subjects, unless he has letters of safe- 
conduct ; wliich by divers ancient statutes * must be granted 
under tlie great seal and enrolled in chancery, or else are of 
no effect: the sovereign being supposed the best judge of such 
emergencies, as may deserve exemption from the general 
law of arms. But passports under the sign-manual, or license's 
from our ambassadors ^road, are now more usually obtained, 
and are allowed to be of equal validity. ‘A subject of a 
friendly state, however, may freely enter and as freely leave 
the realm; but when he enters, he 4s required by the statute} 
6 & 7 Will, IV. c. 11, to make a declai'ation of his name and 
country, of the registration of wliich a certificate is given to 
liim, to bo delivered up on Ids again leaving the country, the 
object of this registr^jon lieing to keep the government in¬ 
formed of the number and names of resident foreigners, so 
tliat (criminals or persons infringing our laws may be sum¬ 
marily removed from the kingdom.’ 

Indeed the law of England, as a comniendal country, pays 
a very particular regard to foreign merchants, in inmimorab](} 
instances. One I cannot omit to mention: that by Magna 
Charta it is provided that all mcrcliants (unless publicly pro¬ 
hibited beforehand) si ill have sjifc-conduct to depart Irom, to 
come into, to tarry in, and to go* through England, for tlic 
exercise of mercliandise, without any uni'casonable imposts, 
tjxcept in time of war: and if a war breaks out between us 
and their country, they shall lie attached (if in England) with¬ 
out harm of liody or goods, till the king or his chief justifuary 
be informed how our merchants are treated in the hind with 
winch we are at war ; and, if ours be secure in that land, tlwsy 

' Sec stat. 6 & 7 Will. IV. c. 11; 7 & *15 Uen. VI. c. ,^18 Hen. VI. c. 8; 

8 Viet. c. 66; 10 & II Viet. c. 83. 2‘J Hen. VI. c. 2. 
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shall be secure in ours.** This seems to have been a common 
rule of equity among all the northern nations; for we leam 
from Stiemhook,* that it was a maxim among the Goths and 
Swedes, quam Ugem exteri nobis posuere^ eandem Ulis pommus. 

But it is somewhat extraordinary that it should have found a 
place in Magna Charta^ a mere interior treaty between the 
king and his natural-bom subjects : which occasions the 
learnt^ Montesquieu to remark with a degree of admiration, 

that the EngliSh have made the protection of foreign mer- [ 261 ] 
chants one of the articles of their national liberty.”-' But in¬ 
deed it well justifies another observation which he has made,*^ 

“ that the English kn<J^ better than any other people upon 
earth, how to value at the same time these tliree great advan¬ 
tages, religion, liberty and commerce.” Vfery different from 
the genius of the Boman people; who in their manners, their 
constitution, and even in their laws, treated -commerce as a 
dishonomable employment, and prohiI)it(id the exercise thereof 
to pers^is of birth, or rank, or fortime: * and equally different 
from the bigotry of the canonists, who looked on trade as in¬ 
consistent with Christianity,*” and determined at the council 
of Melfl, under Pope Urban IL A. D. 1090, that it was impos¬ 
sible with a safe consciftice to exercise any traffic, or follow 
tlie profession of the law," • 

Those arc. the principal prerogatives of the sovereign 'iiie royai auihi.- 
respecting this nation s intor(*oiii’se with/<?m^ nations ; in all affairs, 
of w’liicli ho is considered os the <lelegatc or rcjiresentative of 
his people. But in domestic aflairs he is considered in a great 
vari(?ty of characters, and from thence there arises an abun¬ 
dant number of other prerogatives. 


^ On the occasion of the declaration 
of war against Russia, in 1854, time 
was, by proclamation, allowed to the 
Bubjcot» of that empire to remove from 
the kingdom, and also to complete 
their shipments and clear their vessels 
at nit our ports. VesBels returning 
from foreign ports to those of Russia 
were also fur a certaii^ period of time 
exempted from capture.* 

* /)p Jure 1. 3, c. 4, 

J Sp. L. 20, 13. 

^ Sp. L. 20, G. 


* Nijbiliorea nataUhiu^ et honorvm Incf 
con/piaios^ et pairimonio ilitiorcn^ fterni- 
urhihus mcrcimimium excrcerc 
pn)hibemu», (C. 4, 6.3, 3 ) 

Jiomo meraator vU nut %iunquam 
jMteit Deo ptacere; et idea nullua ehria- 
ticnm debet esse merrator; out si voluerit 
esse, projiciatur de ecclesid Dei, ( Decret. 
1 , 88 , 11 .) 

" Fidso fit pimitentia [Inict] eum peni^ 
tus <di officio curiali vel negotiali non re- 
cedit, qua sine peccatis agi uUd ratkme non 
prastaUt. (Ad. CaneiLapudBaron, o. 16.) 
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(i).TheMyerejgn 1, First, he IS a Constituent part of the supreme legislative 
legbiatnro. powor; and, as such, has the prerogative of rejecting such 
provisions in parliament, as he judges improper to be passed. 
The expediency of which constitution has before been evinced 
at large. 1 shall only &rther remark, that the sovereign is 
not bound by any Act of Parliament, unless he bo i^^med 
therein by special and particular worda The most general 
words that can be devised (“ any person or persons,#bo(lic8 
politic or corporate, affect not him in the least, if they 
[ 262 ] may tend to restrain or diminish any of his rights or interests.® 
For it would be of most miscliievous consequence to the 
public, if the strength of the executi# power were liable to be 
curtailed witliout its own express consent, by constructions 
and implications* of the subject. Yet, where an Act of l*ar- 
liament is expressly made for tlie preservation of public lights 
and the suppression of public wrongs, and docs not interfere 
with the estabh'shed rights of the Crown, it is said to bo 
binding as well upon the sovereign as upon the siibjesi and, 
likewise, tlie sovereign may take the benefit of any j)articular 
Act, though he be not especially named.^ 

to sovereign is considered, uPthe next place, as the 

naval affaiiu. gcneralissimo, or the fiwt in the militaiy conunand, within the 
kingdom. The great end of society is to protect the weakness 
of individuals by the united strength of the copimunity: and 
the principal use of government is to direct that united 
strength in the best and most effectual manner, to answer the 
end proposed. Monarcliical government is allowed to bo the 
fittest of any for this purpose: it follows therefore, from the 
very end of its institution, that in a monarchy the military 
power must be trusted in the hands of the prince. 

capacity tnerefore, of general of the kingdom, the 
sovereign has the sole power of raising and regulating fleets 
and armies. Of the manner in wliich they arc raised and 
regulated I shall speak more, when I come to consider the 
military state. We are now only to consider the prerogative 
of enlisting and of governing them; which indeed was dis¬ 
puted and claimed, contrary to all reason ^nd precedent, by 
the Long Parliament of King Charles L; but, upon the restor- 


^ Cane of Magdalen College^ 11 Kcp. 
74. 


p 11 Rep. 71. 
'I 7 Rep. 32. 



APPOINTMENT OP HAVENS. 


257 


ation of his son, was solemnly declared by statute 13 Car. II. 

(*. 6, to be in the kin^ alone; for that the sole supreme • 
government and command of the militia within all his 
majesty's realms and dominions, and of all forces by sea 
and land, and of all forts and places of strength, ever was [ 263 ] • 
and ^ the undoubted right of his majesty, and his royal 
pred^essors, kings and queens of England; and that both 
or either house of parliament cannot, nor ought to, pretend 
to the same. * 

This statute, it is obvious to observe, extends not only tobuiMf«ru; 
fleets and armies, but also to forts and other places of strength, 
within the realm : the sdte prerogatfve as well of erecting, as 
manning and goveniing of which belongs to the sovereign* in 
Ids capacity of general of the kingdomand all lands were 
foi-merly subject to a tax, for building of cjistles wlwTevi'r the 
king thought proper. This was one of the three things, from 
contril)utiiig to the performance of winch no lands were ex¬ 
empted; and therefore (*alled by our Saxon ancestors the 
trinoda mcessitas: pontis reparation arm cmstructiOj et expe¬ 
dite contra hoetem^ And tins they were called upon to do so 
often that, as Sir Edward Coke from M. Paris assures us,‘ 
there was in the time of iHenry II. 1115 castles subsisting in 
England. The inconvcidences of which, when granted out to 
private subjects, the lordly barons of those times, were severely 
felt by tlie whole kingdom ; for, as William of Newburgh re¬ 
marks in the reign of King Stephen, “ orant in Anglia qtwdam- 
modo tot regea vel potivs tyra/nni quot domini castellorum but 
it was felt by none more sensibly than by two succeeding 
princes. King John and King Henry III. And, therefore, the 
great(*8t part of them being demolished in the barons’ wars, • 
the Icings of after times have been very cautious of suffering 
them to be rebuilt in a fortified manner: and Sir Edward 
Coke lays it down,” that no subject can build a castle, or house 
of strength, einbattletl, or other fortress defensible, witliout 
the licc^nse of th<* Crown; for the danger which might ensue, 
if eveiy man at his pleasure might do it. 

It is partly upon the same, and partly upon a fiscal founda- appoint ports ud 

tion, to secure his marine revenue, that the sovereign has the 

% 

' 2 Inst. 30. * 2 Inst. 31. 

■ CowcCs Intorp. tit, coktelUnum ■ 1 Inst. .'i. 

rath} Seld. Jan. jinff. 1, 42. 

VOL. 1. 
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prerogative of appointing and havem^ or such places only 
[ 264 \ for persons and merchandise to pass jpto and out of the realm, 
as he in liis wisdom sees proper. By the feudal law all navi¬ 
gable rivers and havens were computed among the regalia,'^ 
and were subject to the sovereign of tlie state. And in 
England it has always been holden, that the sovereign is lord 
of the whole shore,and particularly is the guardian m the 
ports and havens, which are the inlets and gates of the realm 
and therefore, so early as the reign of King John, wo find 
ships seized by the king’s officers for putting in at a place that 
was not a legd port^ These legal ports were undoubtedly at 
fii*st assigned by the Crown; since te each of tliem a court of 
portmotc is incident,* the jurisdiction of which must flow from 
the royal authority: the great ports of the sea are also referred 
to, as well known and established by statute 4 Hen. IV. c. 20, 
which prohibits the landing elsewhere imder pain of confisca¬ 
tion; and the statute 1 Eliz. c. 11, recites, that the franchise 
of lading and discharging had been frequently granted by the 
Crown. 

nitsign wharrs and But though the king had a power of granting the francliiso 
of havens and ports, yet he had not the power of resumption, 
or of narrowing and confining their limits wlien once 
established; but any person liad a right to load or disclmrge 
his merchandise in any j)art of the haven; whereby the 
revenue of the customs was much impaired and diminislied, 
by fraudulent landings in obscure and private comers. Tliis 
occasioned the statutes of 1 Eliz, c. 11, and 1*3 &: 14 Car. II. 
c. 11? 8. 14, which enabled the Crown by commission to ascer¬ 
tain the limits of all ports, and to assign’ proper wharfs and 
• quags in each port, for the exclusive landing and h^mliiig of 
merchandize. ‘ This power of appointing ports and <juays, and 
declaring their limits, is now vested in tlio commissioners of 
the Treasiiry.'^ And by statute 46 Geo. III. c. 153, no pier, 
jetty, or embankment, shall be erected in or near to any 
•public harbour, without giving one month’s notice to the secre¬ 
tary of the Admiralty, under a penalty of 200t, to be re¬ 
covered by action or information. The privileges of the city 

* 2 Feud. t. 56; Crag. 1,1.5,15. r Madox. Hist. Exch. 530. 

- F. N. B. 113. -4 Inst. 148. 

* Dav. 9, 56. Mayor of Exeter v, * The * Customs Consolidation Act, 

Wttrren, 5 Q. B. 773. 1853* (16 & 17 Viet. c. 107), B. ■». 
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of London, and of the lord mayor as conservator of the Thames 
and Medway, are reserved by the statute.' 

The erection of beacons, liehthousos, and sea-marks, is also<’w^tiight-honBPa 

® , and Bca*iuttrk8; 

a branch of the royal prerogative: whereof the first was [■ 2(55 ] 
anciently used in order to alarm the country, in case of the 
appryjich^of an enemy; and all of them are signally useful in 
guiding and preserving vessels at sea by night as well as by 
day. For this pui|K)8e the king lias the exclusive power, by 
commission under his great seal,*’ tc^cause theu^o be erected 
in fit and convenient places,® as well upon the lands of the 
8ubje(!t jis upon tlie demesnes of the Crown : which power is 
usually vested by letters patent in the office of lord high admi¬ 
ral,** ‘ or the lords commissioners exercising such office.* ’ By 
the statute 8 Eliz. c. 13, the corporation of the Trinity-house 
wc^rti empowered to set up any begcons or sea-marks wherever 
they should think them necessary; and if the owner of the 
land or any other person destroyed them, or took doAvn any 
steeple, tree, or other knom sea-mark, he forfeited lOOt, or 
in case of inability to pay it, he wjis ipso facto outlawed. 

^ Although tliat jiai^icndar statute, and others passed to amend 
it, have been repealed, the superintendence and management 
of all lighthouses, buoys, and beacons in England and Wales 
and the Channel Islands is still vested in the Trinity-house.’® 

To tliis branch of the prerogative#may also be referred the prohibit pxjwrtft- 
}x>wer vested in the sovereign by statute ‘ 8 & 9 Viet. c. 8(5, **“""*'®*^‘*- 
of licensing the importation of arms, ammunition, and utensils 
of war for furnishing the public stores, and of prohibiting the 
exportation of arms, ammunition, gunpoWier, and military 
and naval stores, and any aiticle (except copper) convertible 
into military or naval storesand likewise the right which 
the sovereign has, Avhenever he sees proper, of confining his 
subjects to stay within the realm, or of recalling them when and prevent sub- 

-n J.I. If JecU from leaving 

beyoi^d the seas. By the common law,* every man may go tiie kingdom, 
out f)f the realm for whatever cause he pleases, without ob¬ 
taining the leave of the Crown; provided he is under no in¬ 
junction staying at home (which liberty was expi'essly de¬ 
clared in King John’s great choi-ter, though left out in that of 
Henry III.); but, because that every man ought of right to 


^ S Inst. 204 ; 4 Inst. 148. 

Hot. Claus. 1 Rio. IT. m. 42; Fryn. 
on 4 Inst. 136. 


.Sid. 158; 4 Inst. 149. 

' 17 & 18 Viet. c. 104, 8. .389. 
' F. N. B. 85. 
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defend the sovereign and his realm, therefore the sovereign at 
his pleasure may command him by his writ that he go not 
beyond the seas, or out of the realm, without license; and, if 
he do the contrary, he shall be punished for disobeying the 
sovereign's command. Some persons there anciently were, 
that, by reason of their stations, were under a perpetual pro¬ 
hibition of going abroad without license obtained; among 
which were reckoned all peers, on account of their being coun¬ 
sellors of tlie^rown; all teiights, who were bound to defend 
[ 266 ] the kingdom from invasions; all ecclesiastics, who were ex¬ 
pressly confined by the fourth cliaptcr of the constitutions of 
Clarendon, on account of their attachment in the time of 
popery to the see of Eome; all archers and other artificers, 
lest they should instruct foreigners to rival us in their several 
trades and manufactures, ffhis was the law in the times of 
Britton,* who wrote in the reign of Edward I.: and Sir Edward 
Coke ^ gives us many instances to this eifoct in the time of 
Edward Ill. In the succeeding reign the affair of travelling 
wore a very different aspect; an Act of Parliament being 
made,* forbidding all persoiis' whatever to* go abroad without 
license; except only the lords and other great men of the 
realm ; and tnie and notable morcliants ; and the king's 
soldiers. But tliis Act was repealed by the statute 4 Jac. I. 
c. 1. And at present everybody has, or at least assumes, the 
liberty of going abroad when he pleases. Yet undoubtedly if 
the sovereign by the writ of ne exeat regno, under his great seal 
or privy seal, thinks proper to prohibit him from so doing,^ and 
the subject disolw^s, it is a high contempt of the royal prero¬ 
gative, for which the offender’s lands shall be seized till he 
return; and then he is liable to fine and imprisonment.*' 


» C.*123. 

3 Inst. 17U. 

1 5 Kic. 11. St. 1, c. 2. 

J ‘ The writ of ne exeat repno was at 
first employed to prevent the clergy 
from going to Rome; it was afterwards 
extended to laymen concerting mea> 
sures against the state; and has at 
length become a part of the ordinary 
process of the Court of Chancery, in 
order to get bail from any person 
who is about to go abroad, so as to 
withdraw his person or property from 
the Jurisdiction of the Court. The 


legality of this application of the writ 
was settled In the time of King 
Charles 11., and its use soon became so 
fuHy established, that the granting of 
it has long been considered a matter of 
right.’ (Beames on JVe Exeat Regno,) 

^ 1 Hawk. P. C. 22.««Sir William 
Blockstone adds here, that the king 
may’ send a writ to any man when 
abroad commanding his return; * but 
the exercise of this prerogative has 
been long disused, and it is not at all 
probable that it wilt ever be resumed.’ 
(3 Inst. &4.) 
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III. Anotlier capacity, in wliicli the sovereign is considered 
in domestic affairs, is as the fountain of justice and general 
conservator of the peace of the kingdom. By thd Aimtain of 
justice the law does not mean the author or originy but only the 
distributor. Justice is not derived from the sovereign, as from 
\mfree gift; but he is the steward of the public, to dispense 
it to whom it is due} He is not the spring, but the reservoir; 
from wlienco right and equity are conducted, by a thousand 
channels, to every individual. Tlie* original pojrer of judicar 
ture, by the fundamental principles of society, is lodged in the* [ ] 

society at large; but as it would be impracticable to render 
complete justice to every individual, by the people in their 
tJoUective capacity, therefore every nation has committed that 
}K)wer to certain select mjigistrates, who with more ease and 
expedition can hear and determine complaints; and in Eng¬ 
land tl)is authority has immemorially been exercised by the 
sovereign or liis substitutes. Ho therefore has alone the 
right of erecting courts of judicature; for, though the consti¬ 
tution of the kingdom hjis intrusted liim with the whole 
executive power of the laws, it is impossible, as well as im- 
pro 2 >er, tliat he should personally I'arry into execution tliis 
gi’eat and extensive tmst; it is consequently necessary, that 
courts should be erected, to assist liiin in executing tlus power; 
and equally necessary, tluit, if erected, they should be erected 
by his authority. And heiuie if is, that all jmnsdh^tions of 
courts are either mediately or immediately derived from the 
Crown, th(iir proceedings run generally in the sovereign’s 
name, they pass under his seal, and arfe executed by his 
ofticers.*" 

#It is probabh^, and almost certain, that in very early times, ***** 
before our constitution arrived at its fiill perfection, our sove- ^ ’ 
rtiign in person often heard and determined causes between 
party and party. But at present, by the long and uniform 
U8iig(' of many ages, our sovereigns have delegated their 


Ad Itoc nutei» creatuM eet et electittiy vt 
jHHtifiiwi factat univergh. Dract. 1. 3, 
tr. I, 9. 

*“ ‘ IJut Courts eroctod by the sove¬ 
reign can only proceed according to 
the course of the common law., The 
Queen, for instance, could not now 
croct a court of chancery or a court of 
conscience, altlmugh she might grant 


tlie franchise of a market and the 
court of pic-poudre incident thereto. 
(Com. Dig. Preroffotivcy 1). 28.) 
Courts whose procedure is not oeconi- 
ing to the course of die common law 
can only be erected by Act of Parlia¬ 
ment, AS, for example, the Courts of 
Bankruptcy and Insolvency, and the 
new Ckiuuty Courts.' 
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whole judicial power to the judges of their several coiul^; 
which are the grand depositaries of the fundamental laws 
of the kin^oni, and have gained a known and stated juris¬ 
diction, regulated by certain and established rules, which the 
Crown itself cannot now alter but by Act of Parliament.** 

In tliis distinct and separate existence of the judicial jx)wer 
in a peculiar body of men, nominated indeed, but not remove- 
able at pleasure by the Crown, consists one main preservative 
of the })ublic liberty; wliich cannot subsist long in any state, 
•unless the administration of common justice be in some 
degree separated both from the legislative and also from the 
executive power. Were it joined with the legislative, tlio 
life, liberty, and property of the subject would bo in tlie 
htinds of arbitrary judges, whose decisions would bo then 
regulated only by their own opinions, and not. by any 
fundamental principles of law; wliich, though legislators may 
depiirt from, yet judges ai'C bound to observe. Were it joined 
with the executive, tliis union might soon be an over-balance 
for the legislative. For wliicli reason, by the statute of 16 
Car. I. c. 10, which abolished tlie Court of Star-Cliamber, 
effectual care is taken to remove aU judicial power out of the 
hands of the privy comitdl; who, m then was evident from 
recent instances, might soon be inclined to pronounce that for 
law, which was most agi’eeablo to the prince or his officers. 
Nothing therefore is more t<tbe avoided in a free constitution, 
than uniting the provinces of a judge and a minister of state. 

In order to maintain both the dignity and independence 
of the judges in the Superior Courts, it is enacted by tlie 
statute 13 Will. III. c. 2, that their commissions shall bo made 
(not, as formerly, ^rante bene plaeito^ but) quamdiu bme me 
ffeeserint, Qjid their sale• ies ascerbiined and established; hut 
that it shall be lawful to remove them on the address of both 
houses of parliament;® ^ a provision which has been rc-cnactiMl 

" 2 Hawk. P, C. 2. held immediately to vacate their 

« ‘ Sir William Blackstone here adds, seats), and their full salaries arc abso- 

that' by the noble improvements of lately secured to them during the con- 

that law in the statute of 1 Geo, JIJ, tinuance of Ihcir commissions; his 

c. 23, enacted at the earnest recom- majesty having been pleased to de- 

mendation of the king himself from dare, that “ he looked upon the inde- 

the throne, the judges are continued in pendence and uprightness of tlic 

their offices during their good he- judges ns essential to the impartial 

haviour, notwithstanding any demise ediriinistration of justice; os fine <»f 

of the Crown (which woe formerly the best securities of the rights and 
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in several subsequent statutes, enabling the Groivn to appoint 
additional judges.’ ** 

In criminal proceedings, or prosecutions for effences, it is pubuc proae- 
would still be a higher absurdity if the sovereign personally 
sat in judgment, because in regard to these he appears in [ 268 ] 
another capacity, that of proBeeidor. All offences are ‘ theo¬ 
retically’ against either the pciace of the sovereign or Ins Crown 
and dignity: an(b formerly must have been so laid in every 
indictment.^ For though in their consequences they generally 
seem (cx(!ept in the case of treason, and a very few others) to 
be rather offences against tlie Mngdom than the Crown; yet, 
as the public, which is an invisible body, has delegated all its 
power and rights, Avith regard to the execution of the laws, to 
one visible magistrate, all affronts to that jwwer, and breaches 
of those rights, are immediately offences against Jiim, to whom 
they ar(5 so delegated by the public. He is therefore the 
proper person to prosecTite for all public offences and breach(\s 
of the j)eaee, being the person injured in the eye of the 
law. And tliis notion was cairicMl so far in the old Gotliic 
constitution (wherein the sovereign was bound by Ids coro¬ 
nation oath to consej'vo the peace), that in case of any forcible 
injury offered to the penson of a fellow-suhjoct, the offender 
was accused of a hind of perjury, in having violated the coro¬ 
nation oath; dkehatur fregme jaranientum ^regis juratumJ 269 ] 
And lioiKHA also arises another branch of the prerogative, pardon 
1 hat of j)ardonmg for it is reasonable that he only * 

who is iiijnred shouhl have the power of forgiving.® Of 
prosecutions and pinions I shall treat more at large hereafter; 
and only mention them hero, in* this (uirsory manner, to show 


iibcrlics of his subjects; and as most 
conducive to the honour of the 
Crown.** (Bl. Com. yol. i. p. 267.) 
* The Icarnctl commentator much exag* 
gcratcB t!ic value of the statute 1 Cco 
Il[. c. 23.* ** The independence of the 
judges,’* snys Mr. Ilallam, ‘‘wc owe to 
the Act of Settlement, not, as ignorance 
uiid uilulution have perpetually as¬ 
serted, to George the Third.*' (Hnl- 
lam's Const. Hist. v. iii. ch. 15.) 

p T) Viet. c. 5; 14 & 15 Viet. C.-83. 

*1 This is now unnecessary, 14 8e 15 
Vict. e. 100, 8. 24. 

'' Sticnili. dc .lure (auh. I. c. 3. 
A notion soinowiiut similar to this may 


be found in the Mirror, c. 1, § 5. And 
so also, when the chief justice Thorpe 
was condemned to be hanged for bri¬ 
bery, he was said tacramenfum ilowini 
rt'^is frcffisBe, (Rot, Pari. 2.> Kdw. HI.) 

• ‘ The prerogative of mercy would 
seem to ho lodged in the Crown, not 
so much from the legal fiction that the 
sovereign is the injured party, as from 
the necessity of placing it where it 
may be promptly and judiciously ex¬ 
ercised. The executive has, therefore, 
in all countries naturally and neces¬ 
sarily been invested with this pre¬ 
rogative,* (3 Inst. 233; Shower, 284; 
l.d. Rayin. 214; 2 T. H. 560.) 
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aiiil can jsi>uc 
proclain.itiLDj^ 


the constitutional grounds of this power of the Crown, and 
how regularly connected all the links are in this vast chain of 
prerogative. • 

in wuu - A consequence of this prerogative is the legal vbiquity of 

[ 270 ] sovereign- In tlie eye of the law he is always present 
in all his courts, though ho cannot personally distribute 
justice.^ His judges are the mirror by which his image is 
reilcctod. It is the regal office, and not the royal person, 
tlrnt is always present in court, always reddy to imdertake 
prosecutions, or pronounce judgment, for the benefit and pro¬ 
tection of the subject. And^’oiii this ubiipiity it follows, 
tliat the Crown can never be nonsuit;" for a nonsuit is the 
desertion of the suit or action by tlie non-appearance of the 
plaintiff in court. For tlie same reason also, in the forms 
of legal proceedings, the sovereign is not said to appear by 
his attorney y as other men <Jo; for in contemplation of law he 
is always present in court.’ 

From the same origin of the sovereign being the fountain 
of justice, we may also deduce the prerogative of issuing 
proclamations, which is vested in him alone. Tliese procla¬ 
mations have then a binding fori'o, when (as Sir Edwaixl Coke 
obseiwes) they arc gromided ujwn and enforce the laws of the 
* realm. Fur though the imiking of laws is entirely the work 
of a distinct part, the legislative branch, of the sovereign 
power, yet the*manuer, time, and circumstances of putting 
those laws in cxtHmtIon must frequently be left to the dis- 
ert^tion of the tixcMiutivc magistrate. And therefore his con¬ 
stitutions or edicts concerning th(‘S(.‘ points, which we call 
proclamations, arc binding Tq)on the subject, where they do 
not either contradict the old laws or tend to establish new 
ones; but only jL*nforce the execution of such laws as art^ 
already in being, in such mamier as the sovereign shall judg<? 
necessary. Thus the establisluxl law is, that the sovereign 
may proliilut any of Ins subjects from leaving the realm: a 
profdamatioii therefore forbidding tliis in general for thrc(^ 
weeks, by laying an embargo iqwn all shipping in time of war,* 
will be equally binding as an A<!t of Parliament, becausts 
founded upcm a prior law. But a proclamation to lay an 
embargo in time of peace upon all vessels laden with wheat 

‘ Fortesc. c. 8; !2 Inst. 186. 

'* C'o. Litt. 1.3'.). ' But the attorncy^f^cnoral may enter a non vu/tpt’osequifyifhich 
liiui the sai^p effect as a nonsuit in a civil action/ 

FiAch:L. 81. w 3 Inst. 162. 


[ ‘^71 ] 


« 4 Mod. 177, m. 
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(though in the time of a public scarcity) being contrary to 
law, and particularly to statute 22 Car, II. c. 13, the advisers 
of such a proclamation, and all persons acting under it, found 
it necessary to be indemnified by a special Act of Parliament, 

7 Geo. III. c. 7. A proclamation for disarming papists was 
binding, ‘ so long as it was ’ in execution of what the legisla¬ 
ture had first or^ned: but a proclamation for allowing arms 
to j)api8ts, or for disarming any j)rotestant subjects, would not 
bind, because th^ first would have been to assume a dispensing 
power, the latter a legislative one; to the vesting of either of 
which in any single person the laws of England are absolutely 
strangers. Indeed by the statute 31 Hen. VIII. c. 8, it was 
enacted, that the king’s proclamation should liave the force 
* of Acts of Parliament; a statute, wliich was calculated to 
introduce tlie most despotic tyrannyand which miftt have 
proved fatal to the liberties of this kingdom, had it not been 
luckily repealed in tlie minority of his successor, about five 
years after.^ 

IV. The sovereign is Ukewise iho fountain of honour, of office, 
and of privilege; and tliis in a different sense from that 
wherein he is styled the fomitain of justice; for here he is 
really the parent of tliem. It is impossible that government 
can bo maintaiimd witliout a due sxibordination of rank; that 
the people may know and distinguidi sudi as arc set over 
tiicm, in order to yield them their due respect and obedience; 
and also that the officers themselves, being encouraged by 
emulation and the holies of superiority, may the bettor dis- 
cliarge their functions : and the law supposes that no one can 
be so good a judge of their several merits and services, as tlie 
sovereign liinisolf who employs tliem. It has therefore in¬ 
trusted liini witli the sole power of confenhig dignities and 
honoui-s, in confidence that he wiU bestow tliem upon none 
but sucli as deserve them. And therefore all degrees of [ 272 ] 
nobility, of kiiiglithood, and other titles, are received by im¬ 
mediate grant from the Crown: either expressed in writing, by 
writs or letters patent, as in the creation of peers and 

y I Edw. VI. c. 12. ‘ The statute 31 imprisonmeut, unless the proclamation 
lien. VIII. c. 8, contained a proviso, concerned “any kind of heresies 
that such proclamatioiiB should not be against Christian doctrine" which 
prejudicial to any person’s inheritance, might be punished with death. Upon 
olliccB, liberties, goods, and chattels, this^tatute were grounded all the 
or infringe the ostuhtishcd laws. The changes in the national rcUglon mode 
penalty for disubcdioncc was fine and during the minority of Edward VI.* 
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[ 273 ] 


baronets; or by corporeal investiture, as in the creation of a 
simple knight. 

From the same principle also arises the prerogative of 
erecting and disposing of offices ; for honburs and offices are 
in their nature convertible and synonymous. All offices under 
tJie Croivn carry in the eye of the law an honour along with 
them, because they imply a superiority of parts and abilities, 
being supposed to be always filled by those that are most 
able to execute them. And, on the other hafid, all honours in 
their origin had duties or offices annexed to them: an earl, 
corner, was the conservator or governor of a county; and a 
knight, nii&s, was bound to attend the king in liis wars. For 
the sixme reason therefore that honours are in the disposal of ^ 
tlie sovereign, offices ought to be so likewise; and as tlie sove¬ 
reign lifay create new titles, so may he create new oflices ; but 
witli tliis restriction, that ho cannot cieate new oflices, with 
new foes annexed to them, nor aimex now fees to old oflices; 
for tliis would be a tax upon the subject, wliich cannot bte im¬ 
posed but by Act of Parliament.* Wherefore, in 13 Hen. ,IV., 
a new office being created by the king’s letters patent for ni(»a- 
suring cloths, \vith a new fee for the same, the letters patent 
were, on account of the new fee, revoked and declared void in 
parliament. 

Upon the same, or a like reason, the sovemign has also the 
prerogative of confm-ring privileges upon private persons. 
8uc]i as granting place or precedeiu^e to any of his subjec'ts, ns 
shall seem good to his royal wisdom; * or such as converting 
alicms, or persons boni out of liis dominions, into deni¬ 
zens ; whereby some very considerable privileges of natural- 
born subjects arc conferred upon them. Sn(*h also is the 
prerogative of erecting corponitions; whereby a nnml-or of 
j)rivato persons are united and knit together, and enjoy 
nlany liberties, powers, ^nd immunities in their political 
capacity, wliieh they were utterly incapable of in their natural. 
Of ahens, denizeas, natural-bom, and nutiu’alized subjects, I 
shall speak more largely in a subsequent chapter; as also of 
corporations at tlie ijlose of tliis book of our commentaric^s. 

* 2 Inst. 533. the nobility and great officers of state. 

Inst. 361. *Tho royal pre- This prerogative was unrestrained in 
rogative, to give a peer, on his creation, Ireland, until the fourth article of tlic 
precedence before all others of the Union extended the statute of Henry 
same rank, vsas restrained by the VUI., If not to all peers of Ireland, at 
statute 31 lien. VIll. c. 10, ^lich least to all peers of the United King- 
settles the place or precedence of all dom crcatcMl after the Union.' 
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I now only mention them incidentally, in order to remark the 
royal prerogative of making them, whfth is grounded upon 
this foundation, that the sovcrei^, having the sole administra¬ 
tion of the government in his -hands, is the best and only 
judge in what capacities, with what privileges, and under what 
distinctions liis people are best qualified to serve, and to act 
under him. A principle, which was carried so far by tlie im¬ 
perial law, that it was determined to be the crime of sacrilege, 
even to doubt whether the prince had appointed proper oiBcers 
in the state.^ 

V. Another light, in which the laws of England consider the (6). is the arbiter 
sovereign with regard to domestic concerns, is as .the arbiter 
of commerce. By commerce, I at present mean domestic com¬ 
merce only. It would lead me into too large a field, if I were 
to attempt to enter upon the nature of foreign trade, its pri¬ 
vileges, regulations, and restri(*tions; and would also be quite 
beside the purpose of these Commcntaiics, which are confined 
to the laws of England: whereas no muidcipal laws can be 
sufficient to onlcr and detennin(s the very extensive and com¬ 
plicated affaiis of traffic, and merchandize; neither can they 
have a proper authority for this purpose. For, as these are 
transactions carried on between subjects of independent states, 
the municipal laws of one will not be regarded by the other. 

For which rcjiscin the affairs of commerce are regulated by 
a law of their own, called law merchant, or kx mercatoria, 
which all nations agree in and take notice of. And in particular 
it is held to be part of the law of England, which decides tlie 
cause of merchants b}-^ the general niles wliich obtain in all 
commercial (ountries; and that often oven in matters relating 
to (loniosti(! trade, os for instance ^vitll regard to tlie drawing, 
the acceptance, and transfer of inland bills of exchange.® 

‘ To this hran(‘h of the prerogative may be refcn-cd 
tlio inqioilant functions which are now exorcised by the 
Boar<l of Trade. On the Restoration, in 1660, Charles II. 
ertiuted a Council for Trade and a Couucil for Foreign 
riaiitations; but in 1672 those two councils were sujierseded 
by a United Coimcil of Trade and Plantations. Being abo¬ 
lished, Jiowever, in 1675, its duties were exercised by the Privy 
Council until 1695, when the Botird of Tiude and Plantations 

** DUpvtarc tie principali judicio nou tare an i» dipnui qnem eUgerit \m~ 
iipoHei ; eaerilegii vnhn ineiar dvbi* perator. C. 9, 29, 3, 

c Co. Litt. 172; Ld. liaym. ISl, 1542. 
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was again revived, but only to be finally abolished in 1782 by 
the statute 22 Geo. Cl. c. 82, when the business, so far as 
relates to the colonies, was transferred to the Secretary of 
State, while tte remainder of its duties were performed by a 
Committee of the Privy Council. Four years afterwards, 
namely, in 1786, a separate department or Boa^ of Trade 
was established by an Order in Council, for all matters. q>e- 
cially relating to trade and tlie colonies, and it is to this 
Boani, consisting of a President and Vice-President (who are 
always members of the Executive Government), with two 
assistant secretaries and a number of other officers and clerks, 
that many iinjwrtant interests relating to trade and commerce 
ar© conficfcd, involving a correspondence with the great 
mercantile interests of the country, to advise tlie other 
departments of the Government upon those subjects, and to 
superintend the conduct of all Grovomment measures bicuglit 
iKjforo Piiriiajfient relating to tiude and commerce.’ 

* With resect to many branches of ti*ade and commerce, the 
Boani of Trade has also, by various statutes, several duties to 
perform, some of them of a ministerial and others of a judicial 
character.’ 

‘ Thus the Board of Trade has the general superintendence 
of matters^relating to merchant ships and seamen, and the 
ciurying into execution the statutes in force relating to them. 
For that purjHjse it has to requii|^and receive various kinds 
of retiuns txs to trade and navigation, and originate and con¬ 
sider re])orts made to it by its inspectors and other officers. 
Tlie Board lias silso a partial control over local marine boards, 
and may lay down rules as to the conduct of examinations, 
and as to the qualification of applicants for the posts of 
masters and mates of foreign-going as well as of homo-trade 
passenger-slii 2 )s. It may grant licenses to persons to r rigage 
or supply seamen or ap 2 >rentices for merchant ships in the 
United Kingdom, inquire into and adjudicate on claims for 
wages, and investigate (jasos of allegeil iiuiompetency and mis- 
conduct.*^ The Board also appoints officers to rcjiort on tlie 
condition and effiedeney of steam-vessels and their machinery.’* 

‘ The Board of Trade exercises a supervision over railwa)rs 
and railway companies, not only with respect to their original 
formation, but also as to thtdr subsequent working. Bailways 
were first jilaeed under this control by the statute 8 & 4 Viet. 

^ 14 & 15 Viet, c.,79. 


“ 17 & 18 Viet. c. 104. 
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c. 97. A few years afterwards the powers of the Board of 
Trade in this respect were transferred to a Board of Commis¬ 
sioners of Railways but in 1851 aU the powers of this latter 
board were re-transferred to the Board of Trade, in whom they 
are now vested.* Notices of application for Railway Acts, 
accompanied by plans, must be deposited with the" Board, 
before any bill can be introduced into Parliament; and before 
a line can be opened for trafSc notice must be given to the 
Board and its permission obtained, on the report of an 
inspector, appointed by the Board for those and other'general 
purposes. So when accidents occur, notice must be given to 
the Board, and an inspectoi is generally sent to inquire into 
the circumstances, and on his report the Board may cause 
alterations to be made for the gi’cater safety of the public.’ 

‘Again, the Boanl of Trade, through the medium of itsJoint-stock 

. nT^ni ‘'♦‘nipanies, 

registrar, is charged Avith the registration of all Jomt^Stock 
Companies imder tlie recent statute 19 & .20 Viet. c. 47. 

This duty of registration, liOAVOvor, existed under the previous 
Registration Act, 7 & 8 Viet. c. 110. By tlie sttitute giving a 
copyright in designs, their registration is effected by the 
Registrar of the Board of Trade.*' Tlie scliools of design 
now established in almost all large towns are also under 
the immediate continl of this Board, the appointments con¬ 
nected witli them being made by its President, parliament 
voting annually a sum qf money for their support. The 
Board of Trade also controls the proceedings of the Commis¬ 
sioners for regulating the employment of coal-wliippers and 
the disc'liarge of coal-laden vessels in the port of London.* 

Lastly, a depaitment of the Board of Trade is charged with 
the collii(.*tion and publication from time to time of tables, 
containing information witli respect to the revenue, trixde, 
commerce, wealth, population, and other statistics of the 
United Kingdom and its dependencies, as well as of foreign 
countries. The officers of another depart-nwmt collect and ■ 
prepare the tables of the prices of com which fonnerly, and 
before tlie abolition of the corn-laws, regidated the amount 
of duty, and still govern tlie rent-charge in lieu of tithe under 
the Tithe Commutation Act.’ 

‘ Subject to these general observations,’ the royal prero- [ 274 ] 

' Stat. 9 & 10 Viet. c. 105. ' * Stat. 14 & 15 Viet. c. 64. 

^ 5&6 Viet. c. 100; 6&7 Viet. c.65; ‘ 6 & 7 Viet. c. ci. (local and per- 

13 & 14 Viet. c. 104; 14 & 15 Viet. c. 8; sonal); 9 & 10 Viet. c. xxxvi.; 14 & 15 , 

15 & 16 Viet. e. 6. Viet. c. Ixzviil. 
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gativo, BO far as it relates to mere domestic commerce, falls 
the following articles: 

May oAtabiish First, the establishment of public marts, or places of buying 
public marketfl, selhiig; Buch 88 markets and fairs, with the tolls tlioro- 

unto belonging. These can only be set ‘up by virtue of the 
grant of tlio Crown, or by long and immemorial usage and 
prescription, which presupposes such a gi’anU The limita¬ 
tion of these public resorts, to such time and such place as 
may be most convenient for the neighbourhood, forms a part 
of economics or domestic polity; which considering the king¬ 
dom as a large family, and the sovereign as the master of it, 
ho dearly has a right to dispose twad order as he pleases, 
repuiate weights Socondly, the regulation of weights and measures. These, 
.iiwimnasurLs, advantage of the public, ought to be universally the 

same throughout the kingdom; being the general criterions 
wliich reduce all tilings to tlie same or an equivalent value. 
But, as weiglit and measure are things in thoh nature arbitrary 
and uncertain, it is therefore exjiedient tliat they bo reduced 
to some fixed rule or standaid: which standard it is impossible 
to fix by any written law or oral proclamation; for no man 
can, by words only, give another an adequate idea of a foot 
rule, or a pound weight. It is therefore necessjiry to have 
recourse to some visible, palpable, material standard; by form¬ 
ing a comparison with which, all weights and mcasim^s may 
be reduced to one uniform size: and the prerogative of fixing 
this standard our ancient law vested in the Crown, as in Nor¬ 
mandy it belonged to the duke,^ This standard was originally 
kept at Winchester; and we find in the laws of King Edgar,* 
nearly a century before the Conquest, an injunction that the 
one measure, which was kept at Winchester, should be ob¬ 
served throughout the realm. Most nations have regulated the 
standard of measiu-es of length by comparison with tlio parts 
[ 275 ] of the human body; as the palm, the hand, the span, the foot, 
the cubit, the ell {ulna, or arm), the pace, and the fathom. 
But as thesefare of different dimensions in men of different 
proportions, our apeient historians"* inform us, that a now 
standard of longitudinal measure was ascertained by King 
Henry the First; who commanded that the ulna or ancient 
(ill, which answers to the modem yard, should he mode of the 

J 2 Tnst(220. Mnyotof MaccU»jield * Cap, 8; 1 Thorpe, 271. 

V. 12 M. & W. 18. “Will. Malmsb. in vUa Hen. I.; 

^ Or, Coustum. c. 1ft. Spelm. Hen. I. ajjud Wilkins, 299. 
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exact len^h of Iiis own arm. And, one standard of measures 
of length being gained, all others are easily derived from 
thence; those of greater length by multiplying, those of less 
by subdividing, tlrnt original standard. Thus, i>y the statute 
called comjmitio ulnamm et perticaTrum, five yards and a half 
make a perch; and the yard is subdivided into three feet, and 
each foot into twelve inches; which inches will be each of the 
length of three grains of barley. Superficial measures are 
derived by squaring those of length; and measures of capacity 
by cubing tliem. The standard of weights was originally taken 
from corns of wheat, whence the lowest denomination of 
weiglits we have is still called a grain; thirty-two of which 
are directed, by the statute called compmtio mSmirarumy to 
compose a pennyweight, whereof twenty make an oimce, twelve 
ounces a pound, and so upwards. And upon these principles 
the first standjxrds were made; which, being originally so 
fixed by the Crown, their subsequent regulations have been 
generally made by the sovereign in parliament. Thus, under 
King Eichard I., in his parliament holden at Westminster, 

A. D. 1197, it was ordained that there should be only one 
weight and one measure throughout the kingdom, and that 
the custody of the assize or standard of weights and measures 
shoirld be committed to certain persons iif every city or bo- 
rouglifrom whence the ancient office of the king’s aulnager 
seems to have been derived, whose duty it was, for a certain fee, 
to mc^asirre all cloths made for sale, till the office w^ alwlished 
by the statute 11 & 12 Will III. c. 20. In King John’s time 
this ordinance of King Eichard was frequently dispensed with 
for montjy;® which occasioned a provision to be made for en¬ 
forcing it, in the great charters of King John and his son.^ [ 276 ] 
Tliese original standards were called pandm tegis^ and mm~ 

Bura domini regia and were directed by a variety of subse¬ 
quent statutes to be kept in the Exchequer, and all weiglits 
and measures to be made conformable thereto. But, as Sir 
Edward Coke observes,** though this hatli so often by autho¬ 
rity of parliament been enacted, yet it could never be effected; 
so fonnble is custom with the multitude. 

‘ ^rho regulatioi^ of weights and measures having so fre- 
<iucntly formed the •object of parliament enactment cannot 

*1 Gowers Tnterp. tit. pen^^tegis, 

» Flet. 2, 12. ^ 

• 2 Inst. 41. 


" llovcd. Mattli. Paris. 
** Moved. A.D. 1201. 

V 9 Hen. lU. c. 25. 
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now be referred to the royal prerogative. Upwards of twenty 
statutes, extending from 14 Edward III. to 43 (leo. Ill,, were re¬ 
pealed by the statute 5 Geo. IV. c. 74, by which and the statutes 
6 Geo. IV. C 0 I 2 , 4 & 5 Will. IV, c. 49, and 6 & G Will. IV. 
c. 63, the imperial standard ygrd, pound, gallon, and bushel, 
have been fixed and rendered unif orm throughout the United 
Eindoml All articles sold by weight must be sold by avoir- 
dupcis weight (except the precious metals and precious stones), 
which may be sold by troy weight; and dnigs, which, if sold 
by retail, may be sold by apothecaries’ weight: and all con¬ 
tracts for sale by weight or measure, except when an express 
agreement is mode to the contrary, are considered to refer to 
these standards. By the statute 5 & 6 Will. IV. c. 63, all 
local and customary measures and also heaped measiues are 
abolished, and contracts made with reference to them are de¬ 
clared void. The imperial standard yard and standard j)ound 
^ troy having been destroyed in the fire at the Houses of Parlia¬ 
ment in 1834, and doubts moreover existing as to the accuracy 
of the methods provided by the Act 5 Geo. IV. c. 74, scientific 
men have constructed a standard yard and pound, wliich have 
been recently legalized, and copies deposited in various places; 
and these now, by the statute 18 & 19 Viet. c. 72, constitute 
the standard meaSbe and weight of the United Kingdom.’ 
and Rive currcnry Thirdly, US moncy is the medium of commerce, it is the 
royal prerogative, as the arbiter of domestic commerce, to 
give it authority, or make it current. IVloney is a universal 
medium, or common standard, by comparison with which the 
value of all merchandise may be ascertained: or it is a sign, 
whi(!h represents the respective values of all commodities. 
Metals are well calculated for this sign, because they ai-e 
durable, and are capable of many subdivisions; and a precious 
metal is still better calculated for this purpose, because it is 
the most portable. A m^l is also the most proper for a 
common measure, because it can easily be reduced to the same 
standard in all nations: and every particular nation fixes on it 
its own impression, that this weight and standard (wherein con¬ 
sists the intrinsic value) may both be known by inspection only. 

As the quantity of precious metals insreases, that is, the 
more of them "there is extracted from im mine, this universaEf 
medium or common sign will sink in value, and grow less 
preciofP Above a thousand millions of bullion are calculated 
to have been imported into Europe irom America mthin les^ 
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than three centuries; and the qi^tity is daily increasing. 

The consequence is, that more money must be given now for 
the same commodity than was given a hundred years ago. [ 277 ] 
And if any accident were to diminish the quantity of gold 
and silver, tlieir value would proportionably rise. A horse 
that was formerly worth ten pounds, is now perhaps wortl^ 
twenty: and by any failure of cmreht specie, the price may 
be reduced to what it was. Yet is tlie horse in reality neither 
dearer or cheaper* at one time than another: for, if the metal 
which constitutes the coin was formerly twice as scarce as at 
present, the commodity was then as dear at half the price as 
now it is at the whole. 

The coining of money is in all States the act of the sove¬ 
reign power; for the reason just mentioned, that its value may 
be known on inspection. And with respect to coinage in 
general, there are three things to be f^onsidered therein; tlie 
materials, the impression, and the denomination. 

Witli regard to the materials, Sir Edward Coke lays it 
doAvn,‘ that the money of England must either be of gold 
or silver; and none <^her was ever issued by the royal au- 
tliority till 1672, when copper fartliings and halfpence were 
coined by King Charles the Second, and ordered by pro¬ 
clamation to be current in all payments, imder the value of 
sixpence, and not otherwise. But this copper coin is not 
upon the same footing with the otlier in many respects, par¬ 
ticularly with regard to tlie oifcnce of counterfeiting* it. 

And, as to the silver coin, it is ena(*ted by the statute ‘ 56 
Geo. III. c. 68,’ that no tender of payment in silver money 
‘ for a sum ’ exceeding ‘ forty shillings ’ shall be legal.’" 

As to the impression, the stamping tJiereof is the un¬ 
questionable prerogative of the Crown: for though divers 
bishops an<!r monasteries had formerly the privilege of coming 
money, yet, as Sir Matthew Hale observes,^ this was usually 
done by special grant from the Crown, or by prescription which 
supposes one: and therefore was derived from, and not in [ 278 ] 
derogation of, the royal prerogative. Besides that they had 
only the profit of the coinage, and not the power of insti¬ 
tuting either the impression or denomination; but had usually 
the stamp sent them ttam the exchequer. 

2 Inst. 577. England notei, for all Buins'AoTe flva 

" ‘ By 3 & 4 Will. IV. c. 98, a legal pounds.' 
tender moy be made in Bank of * I Hist. P. C. 191. 

VOL. I. 


T 
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VI« Is head of the 
church. 


The denomination, or value for which the coin is to pass 
current, is likewise in the breast of the sovereign; and if any 
unusual pieces are coined, that value must be ascertained by 
proclamation- In order to fix the value, the weight, and tlie 
fineness of the metal are to be taken into consideration to- 

E ther. When a given weight of gold or silver is of a given 
eness, it is then of the true standard'^ and called esterling 
or sterling metal; a name for which there are various reasons 
given,* but none of them entirely satisfactdry. And of tliis 
sterling or esterling metal all the coin of the kingdom must 
be mode by the statute 25 Edw. III. c. 13. So that the 
royal prerogative seemed not to extend to the debasing or 
enhancing the value of the coin below or above the sterling 
value though Sir Matthew Hale® appears to be of another 
opinion. The sovereign may also, by his proclamation, legiti¬ 
mate foreign coin, and make it current here; declaring at 
what value it shall be taken in payments.* But this, I appre¬ 
hend, ouglit to be by comparison with the standard of our own 
coin; otherwise the consent of parliament will be necessary. 
The sovereign may also, *it is stiid,' at any time decry, or 
cry down, any coin of the kingdom, and make it no longer 
current;** ‘but considering the frequent u^erference of par¬ 
liament with reference to it, the regulation of the coinage 
cannot now, I apprehend, be referred simply to the preroga¬ 
tive.’ 


Vl. The sovereign is, lastly, considered by tlie la^s of Eng¬ 
land as the head and supreme governor of the national 
Church. 

To enter into the reasons upon which this pi*erogative is 
founded, is matter rather of divinity than of law. I shall 
therefoTo only observe that by statute 26 Henry •VIIJ. c. 1 
(reciting that the king’s majesty justly and rightfully is and 
ought to be the supreme head of the Church of England; and 
so had been recognised by the clergy of this kingdom in their 


* This standard has frequently varied. 
See M'CuUoch'B Com. Diet. * Co/tu.* 

* Spelm Gloss. 203; Dufreene, iii. 
165. The most plausible opinion seems 
to be that adopted by those two ety- 
mologists; that the name was derived 
from the 2S$terlmyi^ or Esterlings; as 
those Saxons were anciently oalle<l 
who inhabited that district of Ger¬ 


many now occupied by tiie Hanse- 
towns and their appendages; the 
earliest traders in modem Europe. 
(SeeGamden'sScotland,p.ll; Sir.Tohn 
Davis's Rep. 48.) 
y 2 Inst. 577. 

■ 1 Hal. P. C. 194. 

• 1 Hal. P. C. 197. 

► 1 Hal. P. C. 197. 
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eonTocation), it is enacted, that the king shall be reputed the 
only supreme head of the Church of England, and shall have 
annexed to the imperial Crow» of this realm, as well the title 
and style thereof, as all jurisdictions, authorities, and com¬ 
modities, to the said dignity of supreme head of the Church 
appertaining. And another statute to the same pftport was 
ma^le, 1 Eliz. c. 1. 

In virtue of this authority the long convenes, prorogues, TheconTocaUoni. 
restrams, regulates, and dissolves all ecclesiastical synods or ® 
convocations. This was an inherent prerogative of the Crown, 
long before the time of Henry VIII., as appears by the statute 
8 Henry VI. c. 1, and tlie many authors, both lawyers and 
historians, vouched by Sir Edward Coke.® So that the statute 
25 Hen. VIII. c. 19, which restrains the convocation from 
making or putting in execution any canons repugnant to the 
royal prerogative, or the laws, customs, and statutes of the 
realm, was merely declaratory of the old common law that 
part of it only being new, which makes the royal assent 
actually necessary to the validity of every canon. Th# 
convocation, or ecclesiasti^’al sjmod in England, differs con¬ 
siderably in its constitution fi*om the synods of other Clu-istian 
kingdoms; thesdlfconsistiug wholly of bishops; whereas with 
us tlie convocation is the miniature' of a parliament, wherein 
the archbishop presides with regal state; the upper house of [ 280 ] 
bishops represent the House of Lords; and the lower house, 
composed of representatives of the several dioceses at large, 
an^of each particular diapter therciin,’resembles the House of 
Commons with its knights of the shire and burgesses. Tliis 
constitution is said to be owing to the policy of Edward I.: 
who thereby at one and tlie same time let in the inibrior 
clergy to tlie privileges of framing ecclesiastical canons (which 
before they had not), and also introduced a method of taxing 
ecclesiastical benefices, by consent of convocation.® 

From this prerogative, of being head of the Church, 
arises tlie sovertdgn’s right of nomination to vacant bishoprics, 
and certain other ecclesiastical preferments; which will more 
properly be cxinsidered when we come to treat of the clergy. 

I shall only here observe, that tliis is now done in consequence 
of the statute 25 Hen. VIII. c. 20. ‘ In the sovereign in 

' Gilb. IIiBt. of Exch. c. 4. Hallam's 
Const. IHst. V. Hi. cfa. 16. 

T 2 


4 Inst. 322, 323. 
“ 12 Rep. 72. 
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council is also vested tlie power of giving effect to any scheme 
or recommendation of the Ecclesiastical Commissioners.^ The 
order in council, for this purpose, when entered in the registry 
of the diocese, has after publication in the London Gazette, 
the force and effect of an Act of Parliament.* 

As the^iiead of the Church, the sovereign is likewise tlie 
dernier resort in all ecclesiastical causes; an appeal lying ulti¬ 
mately to liim from tlie sentence of every ecclesiastical judge; 
which right was restored to the Crown by statute 25 Hen. YIII- 
c. 19, as >vill more fully be shown hereafter, * and is exercised 
by the sovereign in such manner as he is advised by the 
judicial committee of the Privy Council.’ 


* *The powers and duties of these 
Commissioners may be thus stated:— 
In 1833 two commNsions Issued from 
the Crown, directing the persons named 
therein to consider the state of the 
several dioceses in England and Wales 
with reference to the amount of their 
revenues, and the more equal distribu> 
^on of episcopal duties; and also to 
consider the state of the several cathe¬ 
dral and collegiate churches in England- 
and Wales, with a view to the sugges- 
tioD of such measures os might render 
them conducive to the efficiency of the 
Established Church; and further to 
devise the best mode of providing for 
the cure of souls with special reference 
to the residence of the clergy on their 
respective benedees. These ^commis¬ 
sioners made four reports, recommend¬ 
ing various alterations (see 5 & 6 Will. 
IV. c. 30, and 6 «E 7 Will, IV. c. 67), 
including the formation of new and the 
alteration of existing dioceses; and 
they also recommended, that commis¬ 
sioners should be appointed by parlia¬ 
ment, for the purpose of preparing and 
laying before the sovereign in council 
such schemes as should appear to them, 
to be best adapted for carrying those 
recommendations into effect; and that 
the Crown should be empowered to 
make orders ratifying such schemes, 
and having the full force of law, 'Hie 
stat. 6 & 7 Will. IV. c. 77, was accord¬ 
ingly passed, appointing ecclesiastical 
commissioners, and making them a 
body corporate, and giving them the 
poaers mentioned in* the Act; tliese 
powers, however, being confined to car¬ 


rying out the specified iMommcndo- 
tions of the commissioners. The sta* 
tute also contained certain temporary 
provisions, which have been continued 
by various subsequent Acts. The re¬ 
commendations contained in the four 
reports of the original commissioners 
have been carried out, with certain mo¬ 
difications and amendments, to which 
the sanction of parliament was required 
and obtained (see 1 & 2 Viet. cc. 30, 
106, 108; 2 & ^ict. cc. 9, 14; 3 & 4 
Viet. c. 113; 4i 5 Viet c. 39; 6 & 7 
Viet. c. 77; 10 & 11 Viet. cc. 98, 108; 
13 & 14 Viet c. 41; 16 & 17 Viet. c. 50). 
The chief features of the alterations 
thus eftectea ore the equalization of 
the territorial extent of the dioceses, 
the creation of the new sees of lUpon 
and Manchester, and the union (^the 
sees of Gloucester and Bristol. The 
revenues of the sees have been also 
equalized, by augmenting the income 
of tlie smaller out of the revenues of 
the larger. Cathedral and collegiate 
bodies have also been regulated. The 
powers and constitution of the eccle¬ 
siastical commissioners have been 
amended by the stat 3 & 4 Viet. c. 113, 
8.78; and bythe appointment of church 
estates commissioners, who are ex qfficio 
members of the ecclesiastical commis¬ 
sion (see 13 & 14 Viet. c. 94; 14 & 15 
Viet. c. 104; 19 & 20 Viet. c. 74); and, 
lastly, by the transfer of the powers of 
the church building commissioners to 
the ecclesiastical commissioners, whose 
functions will be more appropriately 
considered in a subsequent cliapter, by 
the stat 19 & 20 Viet. c. 55.’ 
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CIIAFIEK VIII. 

, OF THE KOYAE BEVEKUE, 

•t 

Kavutg, iu the preceding •chapter, considerefl at lai^ those [ 281 ] 
branches of the sovereign’s prerogative^ whir^h contribute 
to Ins royal dignity, and constitute the executive power of the 
govornmQnt, we proceed now to examine his j&cai prerogatives, 
or such as regard his revenue; which the British constitution 
has vested in the royal person, in order to support his dignity 
and maintain liis power: being a portion winch each subject 
contributes of his proj)erty in order to secure the remainder. 

This revenue is either ordinary or extraordinary, Th^ i. onjinary 
ordinary revenue is such as lias either subsisted time out of 
mind in the Cro\vn ; or else lias been granted by parliament, 
by way of purchcise or exchange for such of the sovereign’s 
inherent hereditary revenues as were found inconvenient to 
the subject. 

- Wlien I say that it has existed time out of mind in the [ 282 ] 
Crown, I do not mean that tlio sovereign is at present in the 
actual possession of the wlmle of tliis revenue. Much (nay the 
greatest part) of it is at this day in the hands of subjects, to 
whom it has been granted out from tjme to time by th^ kings 
of England, wliich has rendered the Crown in some measure 
dependent on the jieople for its onliuary suppoi't and sub¬ 
sistence. So that I must be obliged to recount, as part of 
the royal revenue, what lonls of manors and other subjects 
frecpiontly look upon to be their o\vn absolute inherent rights ; 
because they are and liave been vested in them and their 
ancestors for ages, though in reality originally derived from 
the gi*ants of our ancient princes. 

L The first of the ordinaiy revenues of the Crown, which I 
shall take notice of, is of an ecclesiastical kind (as are also the 
three succeeding ones); viz., the custody of the temporedities 
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of bishops; by which tire meant all the lay revenues, lands, 
and tenements (in which is included his barony) which be¬ 
long to an archbishop’s or bishop’s see. And these, upon the 
vacancy of the bishopric, are immediately the right of the so¬ 
vereign, as a consequence of his prerogative in Church matters; 
whereby he is considered as the founder of all archbishoprics 
and bishoprics, to whom during the vacancy they revert. 
And for the same reason, before the dissolution of abbeys, the 
king htul the custody of the temporalities of all sueff abbeys 
and priories as were of royal foundation (but not o^ those 
founded by subjects) on the death of the abbot or prior.* 
Another reason may also be given why the policy of tlio law 
has vested this custody in the Cro\vn; because, as the suc¬ 
cessor is not known, the lands and possessions of the see 
would be liable to spoil and devastation, if no one had a pro¬ 
perty therein. Therefore the law has given the sovtJreign, not 
the temj3oralities themselves, but the custody of the tem¬ 
poralities, tiU suelx time as a successor is appointed, with 
power of taking to liimself aU the intermediate profits, without 
[ 283 ] any account to the successor; and with the right of present¬ 
ing (whi(di the Crown very frequently exercises) to such 
benefices and other preferments as fall within the time of 
vacation.^ This revenue is of so high a nature, that it could 
not be granted out to a subject before, or oven after, it 
accrued: but now, by the statute 1 Edw. III. st. 4, c. 4 & 5, 
the sovereign may, after the vacancy, lease the temporalities 
to the dean and chapter; saving to himself all advowsons, 
escheats, and the like. Our ancient kings, and particularly 
William Eufus, wciro not only remarkable for keeping tlie 
bishoprics a long time^ vacant, for the sake of enjoying the 
temporalities, but also committed horrible waste on the woods 
and other parts of ilie estate; and, to crown all, would never, 
when the see was filled up, restore to the bishop his tem¬ 
poralities again, unless ho purchased them at an exorbitant 
price. To remedy which, King Henry the First® granted a 
charter at the beginning of his reign, promising neither to 
sell, nor let to farm, nor take anything from the domains of 
the Church, till the successor was installed. And it was made 
one of the articles of the Great Cliartor,'' that no waste should 


^ 2 Inst 15. 

Stat 17 Edw. 11. 8t 1, c. U; E. N. B. 32. 


*■ Matt. Paris. 

9 Hen. III. c. 5. 
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be committed in the temporalities of bishoprics, neither should 
the custody of them be sold. The same is ordained by the 
statute of Westminster the first and the statute of 14 Edw. III. 
st 4, c. 4 (which permits, as we have seen, a lease to the dean 
and chapter), is still more explicit in prohibiting the other 
exactions. It was also a frequent abuse that the sovereign 
would, for trifling or no causes, seize the temporalities of 
bishops, even during their lives, into his own hands: but this 
is guarded againSt by statute 1 Edw. III. st. 2, c. 2. 

This revenue, which was formerly very considerable, is now, 
by a customary indulgence, almost reduced to nothing: for at 
present, as soon as the new bishop is consecrated and con- 
finned, he usually receives the restitution of lus temporalities 
quite entire and untouched from the Crown; and at the same 
time does homage to his sovereign; and then, and not sooner, 
he has a fe(3-simplo in his bishopric, and may maintain an 
action for the profits.^ 

II. Tlxc sovereign is entitled to a corody^ as the law calls it, n. Corodica, 
out of every bishopric, that is, to send one of liis chaplains to 
be maiiitaiiKid by the bishop, or to have a pension allowed him 
till the bishop promotes him to a benefice. Tlxis is also in the 
nature of an acknowledgment to the king, as founder of the 
sec, since he had fomicrly tlio same corody or pension from 
every abbey or priory of royal foundation. It is, I apprehend, 
now fallen into total disuse; though Sir Matthew Hale says, 
tliat it is due of common right, and that no prescription >vill 
discliorge it.®, 

HI. The sovereign also (as was formerly observed) is enti- ni. Tithes extra- 
tied to all the iitlm ‘ or the rent-charge now substituted in 
lieu thereof,’ arising in extra-parochial plaeen:^ though perhaps 
it may be doubted how far tliis article, as well ns the last, can 
bo properly reckoned a part of tlio royal revenue: since a 
corody supports only his cliaplains, and these extra-parocliial 
titlies arc held under an implied trust, that he will distribute 
tlitjm for the go<Kl of the clergy in general, 

IV. The next branch consists in the jirst-fruitSy and tenths, ^^[™*** 
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‘ .3 Edw. I. c. 21. 
Co. latt. 67, 341. 


« F. N. R. 2.30. 

>> 2 Inst. 647; 6&7 W ill. IV. c. 71, s. 13. 
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[ 285 ] 




of all spiritual preferments in the kingdom; both of wliich I 
shall consider together. 

These were originally a* port of the papal usurpations over 
the clergy of this kingdom; finst introduced .by Pandulph, the 
Pope’s legate, during the reigns of King John and Henry the 
Thii’d, in the see of Norwich; and afterwards attempted to 
be mode universal by the Poj>e8 Clement V. and John XXII., 
about the Ixigimiing of the fourteenth century. The first- 
fruits, primatce or annates^ were the first yedr^s whole profits 
of the spiritual preferment, according to a rate or valor made 
under the direction of Pope Innocent IV. by Walter, Bishop 
of Norwich, m 38 Hen. HI., and afterwards advanced in 
value by commission from Pope Nicholas ‘IV.,’ A. i). 1292, 
20 Edw\ I.: * wliich valuation of Pope Nicholas is still pre¬ 
served in the Exchequer.^ The tentlis, or decimo!, wt^re the 
tenth part of the amiual profit of each living by the same 
valuation, which was also claimed by the Holy Se(i, under no 
better pretoncie than a strange misapplication of that precept 
of the Levitical laAv, which directs, that the Levites “ shoxdd 
“ offer the tentli part of their tithes as a heave-offering to the 
“ Lord, and give it to Aaron the high priest.” But this claim 
of the Pope met with a vigorous resistance from the English 
Parliament; and a variety of Acts were passed to prevent and 
restrain it, particularly the statute 6 Hen. IV. c. 1, which calls 
it a horrible mischief, and damnable custom. But the popish 
clergy, blindly devoted to the ivill of a foreign master, still 
kept it on,foot: sometimes monj secretly, sometimes more 
openly and avowedly: so that in tlui reign of Henry VIII., it 


» F. N. B.176. 

i 3 Inst. 154. 'This valuation forms 
one of the works published by the 
Record Commissioners. Mr. .Tustice 
Coleridge has stated the historical 
origin of this branch of the royal 
revenue more exactly:—In 1253, Pope 
Innocent IV. granted all the first-fruits 
and tenths to Henry III. for three 
years, which occasioned a taxation in 
the following year, sometimes called 
the Norwich taxation, and sometimes 
Innocent’s valuation. In 1288, Nicholas 
iV. granted the tenths to Edward I. 
for six years, and a new valuation was 
commenced in the same year by tho 
king’s precept, which valuation was, 


so far as it extended over the province 
of Canterbury, finished in 1291, and as 
to York also in the following year; 
the whole being under the direction of 
John Bishop of Winton, and Oliver 
Bishop of Lincoln. In 1318, a third 
taxation, entitled A^ova TaxaitOf was 
made, but this only extended over some 
part ofthe province of York. Itbecamo . 
necessary chiefly in consequence of the 
Scottish invasion of the border coun¬ 
ties, which rendered the clergy of those 
districts unable to pay tenths and first- 
fruits according to the higher valuor 
tion; and was made by virtue of royal 
mandate directed to the Bishop of 
Carlisle.’ (Coleridge’s Blockst.) 
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was computed that in the compass of fifty years 800,000 ducats 
liad been sent to Rome for fir^fruits only. And, as the clergy 
expressed this willingness to contribute so much of their in¬ 
come to tlie head of the church, it was thought proper (when 
in the same reign the papal power was abolished, and the king 
was declared the head of the Church of England) to annex this 
revenue to the Crowft, which was done by statute 26 Hen, VIII. 
c. 3 (confirmed by statute f Eliz. c. 4), and a new Valor Bene- 
Jiciorum was theft made, *and is that commonly called the 
King's BookSy by which the cleigy are at present rated.’' , 

By these last-mentioned statutes all vicarages under ten 
pounds a-year, and all rectories under ten marks, are dis¬ 
charged from the payment of firsirfruits: and if, in such 
livings as continue chargeable with this payment, the incum¬ 
bent lives but half a year, he shall pay only one quarter of his 
fii'st-fruits; if but one whole year, then half of them; if a year ^ 
and a half three-quarters; and if two years then the whole; 
and not otherwise. Likewise by the statute 27 Hen. VIII. [ 286 ] 
c. 8, no tenths are to be paid for the first year, for then the 
first-fruits are due: and by other statutes of Queen Anne, in 
the fifth and sixth years of her reign, if a benefice be under 
fifty pounds annum clear yearly value, it sliall be discharged 
from the payment of first-fruits and tenths. 

Thus tho richer clergy, being, by the criminal bigotiy of 
their popish predecessors, subjected at first to a foreign exac¬ 
tion, were aftenvards *when that yoke was shaken off, liable to 
a like misapplication of their revenues, tlnough the rapacious 
disposition of the then reigning monarch: till at length the 
piety of Queen Anne restored to the Church wlnit had been 
thus indii’ectly taken from it. Thus she did, not by remitting 
the tentlis and first-fruits entirely y but, in a spirit of the truest 
equity, by applying these suj)erfluitie8 of the larger benefices 
to make up the deficiencies of the smaller. And to tliis end 
she granted her royal charter, wliich was confiimed by the 
statute 2 Ann, c. 11, whereby all the revenue of first-finits 
and tenths is vested in trustees for ever, to form a perpetual 
fmid ^r the augmentation of poor livinga This is usually 

^ A transcript is given in Ectoii's appointed to inquire into tho Eccle- 
Thesaurus and Bacon's Libor Kegia. siosticol Revenues (1831) as to the 
Sec the reports of the CummisBioners present value of the church property. 
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called Qtieen Anne*s Bounty; which has been still farther 
regulated by subsequent statutes.^ 

V. The next branch of the ordinary revenue of the sovereign 
(which, as well as the subsequent branches, is of a lay or 
temporal nature) consists in the rmts cmd profits of the deimma 
lands of the Crown, These demesne lands, terras dominicales 
regisy being either the share reserved to the Crown at the 
original distribution of landed property, or such as came to it 
afterwards by forfeitures or other means, were anciently very 
large and extensive; comprising divci^ manors, honoiira, and 
lordsliips; the tenants of which had very peculitu privileges, 
ips will 1)0 shown in the second book of these Commentaries, 
when we speak of the teimro in ancient demesne. At present 
they are contracted within a very narrow compass, having 
been almost entirely granted away to private subjects. This 
has oc{‘asioned the Parliament frequently to interpose; and 
paiticularly after King William III. had greatly impoverished 
the CroAvn, an Act passed,*” whereby all futm'e grants or leases 
from the Crown for any longer term than tliirty-one years or 
three lives are declared to be .void; except with regard to 
houses which may be granted for fifty years. And no rever¬ 
sionary lease can be made, so as to exceed together with the 
estate in being, the same term of tliree lives or tliirty-ono 
yoiirs; that is, where there is a subsisting lease, of which there 
"are twenty years still to come, the Crown cannot grant a future 
interest, to commence after the expiration of the former, for 
any longer term tlian eleven years. The tenant must also be 
made liable to be })nni8hed for committing waste; and the 
usual rent must be reserved, or, where there has usually been 
no rent, onc-tlurd of the clear yearly value." The misfortune 
is, that tliis Act was m.'^de too late, after almost every valuable 
possession of the Cro\vn had been gianted away. * The manage¬ 
ment of the royal property is now, by the statute 14 & 15 Viet 


* 5 Ann. c. 24; 6 Ann. c. 27; 1 Geo. 
I. 8t. 2, c. 10; 3 Geo. I. c. 10. ‘The 
offices of first-hixitB, tenths, and Queen 
Anne's bounty, are consolidated and 
regulated by the statute 1 & 2 Viet. e. 
20; and many attempts have since 
been made to place the administration 
of this fund on a proper footing. See 
J & 2 Viet. cc. 106 k 107. 9. 10 ; 2 & 3 


Viet. c. 49; 3 & 4 Viet. e. 20; 4 & 5 
Viet. c. 39; and 6 & 7 Viet. c. 37.’ 

» 1 Ann. Bt. 1, c. 7; * Sec now 1 & 2 
Viet. c. 95, 8. 4.’ 

“ In like manner, by the flvil law, 
the inheritance or fundi patrim(miale$ 
of tlic imperial cro^n could not be 
alienated, but only let to farm. (Cod. 
I. IL, t. 61.) 
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c. 42, vested in certain commissioners, styled ** Commissioners 
of Her Majesty’s Woods, Forests,' and Land Bevenues® but 
that part of the demesnes of the Crown, which consists of the 
parks and places to which the public has access,^ is maiftged 
by the commissio^brs styled Commissioners of Her Majesty’s 
Works and Public Buildings.’ 


VL Hither might have been referred the advantages which vi.Profluof 
used to arise to the sovereign from the profiU of Jm military tenuree. 
tenures, to wliich most lands in the kingdom were subject, till 
tlie stiituto 12 Car. II, c, 2^ which in great measure abolished 
them all: the explanatioiPof the nature of which tenures 
must be postponed to the second book of these Commentaries 
Hither also might have been referred the profitable prerogative 
of purveyance and pre-emption: which was a right enjoyed by 
the Crown of buying up provisions and other necessaries, by 
the intervention of the royal pmTcyors, for the use of the 
royal household, at an appraised valuation in preference to all 
others, and even without consent of the owner: and also of 
foi'(*il)ly impressing the caniagos and horses of the subject, to 
do the sovereign’s business on the public roads, in the convey¬ 
ance of timber, baggage, and the like, however inconvenient 
to the proprietor, upon paying him a settled price. A prero¬ 
gative which prevailed pretty generally throughout Europe 
during the scarcity of gold and silver, and tlie high valuation 
of money consequential thereupon. In those early times tlie 
king’s household (as well as those of inferior lords) were sup¬ 
ported by specific renders of corn, ami other victuals, from 
the tenants of tlie resjiecdivc demesnes; and there was also a 
continual market kept at the palace gate to funiish viands for 
the royal uso.'^ Aiul this answered all purposes, in those ages 
of simplicity, so long as the king’s court continued in any 
certain place. But when it removed from one part of the 
kingdom to another (as was formerly very frequently done), it 
was found necessary to send purveyors beforehand, to get 
together a sufficient quantity of provisions and other necessa¬ 
ries for the household; and, lest the unusual demand should 


[ 288 ] 


** * Tlie Crown may appoint a Sur> ' As to the parks in London, see 14 
veyor-general in lieu of tho Commis- & 15 Viet, cc. 42, 46, & 77; and 15 & 
sioners of Woods, Forests, and Lanrl IR Viet. c. 29. 

Revenues, 15 & Ifi Viet. c. 62,* *' 4 Inst. 273. 



284 


THE ROYAL REVENUE. 
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licenses. 

[ 289 ] 


VIII. rroats of 
forests. 


raise them to an exorbitant price, the powers before mentioned 
were vested in these purveyors; who, in process of time, very 
greatly abused their authority, and became a great oppression 
to tRe subject, though of little advantage to the Crown; ready 
money in open market (wlieu the royal i^sideruje was more 
permanent, and specie began to be plenty) being found upon 
exptirience to be the best proveditor of any. Having fall<;n 
into disuse during the suspension of monarchy, IHng Charl(38 
at his restoration consented, by the same statute (12 Car. IL 
c. 24), to resign entirely tliesc branches of Ins revenue and 
power ; and tlie Parliament, in part of recompense, settled on 
him, Ins heirs and successors foAver, tlic hereditary excise 
•f fil’tecn pence per barrel on all beer and ale sold in the 
kingdom, and a proportionable sum for certain other liquors. 
So that this hereditary excise, the iiatme of whicli shall bo 
farther explaineil in the subsequent pm*t of this cliapter, now 
fonns the sixth branch of the sovereign’s ordinary revenue. 

VII. A seventh branch might also be computed to have 
arisen from tvine licenses; or the rents payable to the Crown 
by such persons as are licensed to soil wine by retail throughout 
England, except in a few privileged places. These were first 
settied on the Ci'own by the statute 12 Car. II. c. 25, and 
together with the hereditary excise, made up the equivalent in 
value for the loss sustained by the prerogative in the abolition 
of the military tenures, and the right of pre-emption and 
purveyance: but tliis revenue was abolished by the statute 
30 Geo. II. c, 19, and an annual sum of upwards of 7000?. 
per annum, issuing out of the stamp duties imposed on wino 
li(*enses, was settlotl on the Crown in its stead. 

VIII. An eighth branch of tlio ordinary revenue of the 
sovereign is usually reckoned to consist in the profits arising 
from his forests. Forests are waste grounds belynging to the 
Crown, replenished with all mamier of beasts of cliase or 
venery; which are under the royal protection, for the salve of 
his. royal recreation and deh'ght: and, to that end, and for 
preservation of the game, there are particular laws, privileges, 
courts, and offices belonging to the forests; all wldch will be, 
in their turns, ex})lained in the H*ibs(*quent books of these 
Cominontaric^s. What wc ai'e now to consider are only the 



285 


PEOM FORESTS ARD COURTS OP JUS^CE. 

profits arising to the Crown from hence, which consist princi¬ 
pally in amercements or fines levied for offenc& agai^ the 
forest-laws. But as few, if any, courts of this kind for levying, 
amerceirfents ^ have been held since 1632 (8 Car. L), and as 
from the accounts "given of the proceedings in tliat court by 
our li^tories and law-books,® nobody would now wish to see 
them again revived, it is needless (at least in this place) to 
pursue this inquiry any farther. 

IX. The profits arising from tl^sovereign’s ordinary courts 
of jmtice. make a ninth branch of his revenue. And these 
consist not only in fines iinjpsed upon offenders, forfeitured^of 
r(!(rognizances, and umerceraents levied upon defaulters; but [ 290 ] 
also in certain foes due to the Crown in a variety of legal 
matters, as, for setting the great seal to charters, original writs, 

and other forensic proceetb'ngs, and formerly for permitting 
fines to be levied of land in order to bar entails, or otherwise 
to insure their title. As none of tliese can be done without 
the immediate intervention of the sovereign, by himself or his 
officers, the law allows him certain perquisite's and profits, as 
a recompense for the trouble he undertakes for the public. 

^These, in process of time, were almost all granted out to pri¬ 
vate persons,*^ or else appropriated to certain particular uses: 
so that, though our law proceedings ai*e stiU loaded with their 
payment, very little of them is now returned into the Exche¬ 
quer ; for a pari of whose royal maintenance they were origi¬ 
nally intended. All future grants of them, however, by the 
statute 1 Ann. st. 2, c. 7, are to endime for no longer time 
than the prince’s life who grants thorn, * and as the (justora of 
making suc’ih grants has fallen into desuetude, there are not 
many now outstanding.’ 

X. A tentli branch of the royal revenue, the right to mineSy 
has its origin from the sovereign s prerogative of coinage, in 
ortler to supply liim with materials; and therefore those mines, 
which are properly royal, and to which tlie Crown is entitled 
when found, are only those of silver and gold," By the old 

^ Roger North, in his life of Lord ■ 1 Jones, 267-298, 

Keept^r North (43, 44), mentions an * ‘ The Earl of Ellenborough has 
eyre, or iter, to have been held south 7700/. per annum, as compensation for 
«)f Trent soon after the Restoration; his office of chief clerk of the Court of 
but I have met with no report of its Queen’s Bench.* 

]>n>GC(Hlings. " Inst. .'>77. 
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common law, if gold or silver be found in mines of base metal, 
according to fhe opinion of some the whole was a royal mine, 
and belonged to the Crown; though others held that it only 
did so, if quantity of gold or silver w^ of greater value 
tlian tlie quantity of base metal/ But now by the sbitutes 
1W. & M. Bt 1, c. 30, 5 W. & M. c. 6, ^ and 55 Ggo. III. 
c. 134,’ tlus difference is made immaterial; it being enacted, 
that no mines of copper, tin, iron, or lead, shall be looked 
upon as royal mines, not^ii^istanding gold'or silver may be 
extracted from them in any quantities; but tliat the king, or 
pepons claiming royal mines under his authority, may luive 
the ore (other tlian tin ore in the counties of Devon and Corn- 
•wall), iMiying for the same a price stated in the Act. This was 
an oxtriimely reasonable law: for now private owners are not 
discouraged from working mines, tlirough a fear that they may 
be claimed as royal ones; neither does the sovereign depart, 
from the just rights of his revenue, since he may have all tlie 
precious metals contained in the ore, paying no more for it 
than the value of the base metal which it is supposed to be; 
to wluch base metal the land-owner is by reason and law 
entitled. 

4 

XI, Royal f^. XI. A branch of the sovereign’s ordinary revenue, said to bo 
grounded on the consideration of liis guarding and protecting the 
seas iroin pirates and robbers, is the right to ro^al fishy wliich are 
whale and sturgeon: and these, when cither tlirown asliore, or 
caught neai’ the coast, are the property of the Crown, on 
accoiint of their superior (ixcellence. Indeed our ancestors 
seem to have entertained a very high notion of the impoilance 
of this right; it being the prerogative's of the Kings of Den¬ 
mark and the Dukes of Normandy; * and from one of these 
it was probably derived to our princes. It is expressly claimed 
and allowed in the statute de preerogativd regis; ^ and tlie most 
ancient treatises of law now extant make mention of it;* 
though they seem to have made a distinction between whale 
and sturgeon, as was incidentally observed in a former chapter. 


* Plowd. .336. 

* Plowd. 315. 

* Stiernh. dc Jure Sueonum. 1. 2, 
c*. S; Gr. Coustum. cap. 17. 

y 17 Edw. IT. c. 11. 


■ Bracton, 1. 3, c. 3; Britton, c. 17; 
Flcto, 1. 1, e. 4!>, 46; Memorand. 
.Scacch*. H. 24 Edw. I. 37, prefixed to 
Maynard’s edition of the Year-book of 
Edward IT. 
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XIl. Another maritime revenue, and founded partly upon xu. shipwrecks, 
the same reason, is that of shipvrrecTcB: which are also declared [ 291 ] 
to be the sovereign’s property by the same prerogative statute 
17 Edw. II. c. 11, and were so, long before, at the common 
law. It is worthy observation how greatly the law of wrecks 
has been altered, and the rigour of it gradually softened in 
favour of the distressed proprietors. Wreck, by the ancient 
common law, was where any ship was lost at sea, and the 
gocKls or cargo ^ere thrown upcy;ii the land; in which case 
these goods, so wrecked, were adjudged to belong to the king: 
for it was held, that, by the loss of the ship, all property was 
gone out of the original owner.* But this w^as undoubtedly 
adding sorrow tf) sorrow, and was consonant neither to reason 
nor humanity. Wherefore it was first ordained by King 
Henry I. that if any person escaped alive out of the ship it 
should be no wreck; ^ and afterwards King Henry II., by his 
charter,® declareTl, that if on the coasts of either England, 

Poictou, Oleron, or Gastiony, any ship should be distressed, 
and ^ther man or boast should escape or be found therein 
alive; the goods should remain to the owners, if they (daimed 
them witliin three idonths; but otherwise iSiouM be esteemed 
a wreck, and should belong to the king, or other lord of tlie 
francliise. This was again confirmed with improvements by 
King Eiohaid the Fii-st, who, in the second year of his reign,*' 
not only established these concessions, by ordaining that the 
owner, if he wus shipwrecked and escaped “ omnes res sum 
liierm et quietas Jiaheret^^ but also, that, if ho perished, his 
chiklrcn, or in default of them his brethren and sisters, should 
retain the property; and, in default of brotlier and sister, 
then the gocxls should remain to the king.® And the law, as 
laid down by Bracton in the reign of Henry III., seems still [ 292 ] 
to have improved in its equity. For then, if not only a dog 
(for instance) escaped, by which the owner might be disco¬ 
vered, but if any eevtfdn mark Avere set on the goods, by 
which they might be known again, it was held to be no wreck/ 

' Dr. & 6t. d. 2, c. 51. prince’s treasury or restrained it 

** Spelm. Cod. apud Wilkins, 305. by an edict (Cod. 11,5,1), and ordered 

26 May, a.d. 1174; 1 Rym. Feed. 36. them to remain to the owners, adding 

^ Rog. Hoved. in Ric. I. this humane expostulation, “Qiux/enim 

* In like manner, Constantine the jus hid}et in alisna calamxtais^ ut 

(treat, finding that by the imperial law de re t§m lucfuoM compendivtn secteiurf** 
the revenue of wrecks was given to the ' Bract. 1. 3, c. X 
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And tliis is certainly most agreeable to reason; the rational 
' . claim of the Crown^, being only founded on this, that the true 

owner cannot be ascertained. Afterwards, in the statute of 
Westminster the first,* the time of limitation of claims, given 
by tlie charter of Henry II. is extended to a year and a day, 
acicording to tlie usage of Normandy: ^ and it enacts, that if 
a man, a dog, or a cat, escape alive, the vessel shall not 
be adjudged u wreck, Tliese animals, as in Bracton, are only 
put for (ixamples;' for it is now held,^ that* not only if any 
live tiling escape, but if proof can be ma<le of the property of 
any of the goods or lading which come to shore, they shall not 
be forfeited as WTCck. The statute further ordains, that the 
sheriff of the county shall be bound to keep the goods a year 
and a day (as in France, for one year, agreeably to the mari¬ 
time laws of Oleron,^ and in Holland for a year and a half), 
that if any man can prove a property in them, cither in his 
own right or by right of representation,* they “shall be restored 
to him without delay; but if no such property be proved 
within that time, they then shall be tlie king’s. If the |pods 
are of a perishable nature, the sheriff may sell tliem, and the 
money shall b<? liable in their stead.™ Tins revenue of weeks 
is frequently granted out to lords of manors, as a royal fran¬ 
chise ; and if any one be thus entitled to wrecks in liis own 
land, and the goods of the CroAvn are wrecked thereon, the 
sovereign may claim them at any time, even after the year 
and day." 

It is to be observed that, in order to constitute a legal - 
tvrecky the goods must come to land. If they continue at sea, 
the law distinguishes them by the barbarous and uncouth 
[ 293 ] appellations of jetsam, Jtotsam, and ligan. Jetsam is where 
goods are cast into the sea, and there sink and remain imder 
water: flotsam is whe:e they continue swimming on the sur¬ 
face of the waves: ligan is where they are sunk in the sea, 
but tied to a (^rk or buoy, in order to be found again.® These 
also belong to the Crown, if no owner appears to claim them; 
but if any owner appears, he is entitled to recover the possession. 

f 3 Edw. I. c. 4. k § 28. 

^ Gr. Coustum. e. 17. ‘ 2 Inst. 168. 

* Fiet, 1. 1, c. 44; 2 Inst. 167; 5 " PldWd. 465. 

Ilcp. 107. * » 2 lust 168; Bro. Abr. tit. ITwcA 

i llnmWon T. Dtiviett, 5 Burr. 2732. " Conatable's case; 5 Rep. 106. 
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For even if they te cast overboanl, without any mark or buoy, 
in order to lighten the ship, the owner ^not by this act of 
necessity construed to have rem)unced lus property: ^ much 
less can things lig<m be auppose<l to be •abandoned, since the 
owner lias done all in his power to assert and retain his pro- 
pei'ty. These tliree are therefore Jiccounted so far a distinct 
thing from the former, tliat by the royal grant to a man of 
wrecks, things jcitsam, flotsam, and Ugaii will’ilbt pass.** 

9 

Wrecks, in their legal acceptation, ani at prescuit not very salvage, 
frequent, for if any goods cioine to land, it rarely happens, 
since tlie improvement of commerce, navi^tion, and correspon¬ 
dence, that the owner is not able to assert his proj^erty within 
the year and day limited by law. And in order to pros(3rve 
this lU'operty eutii*e for him, and if jwssiblo to prevent weeks 
at all, our laws liaye made many very linmane regulations; in 
a spirit quite opposite to those savage Iuavs, which formerly 
prtwailed in all tl»o northern regions of Europe, pennitting the 
inhabitants to seize on wluihw'er they could get as lawful : 

• or as an author of their o\ni expresses it, “m naufragorum 
mmria et calcgnitate tanquam vultures ad ywcedam cw-rrere,”' 

For by the statut(i of 27 Edw. ITL 13, if any ship be lost on 

tluj ahovo, and the goods come to land (wliicli cannot, says the 

statute, be flailed wreck), they sliall be pr(‘sently deliv(n’e<l to 

tli(j nuin^hauts, paying oidy a reasonable rcwar<l to *111080 that 

sav(‘d and pH'servcnl them, which is ontithMl salvage. Also by [ 29*4 ] 

tli(^ common law, if any jiei-sons (other tluin the slicrifl) take 

any goods so cast on shore, which are not legal wTeck, the 

o\m;rs might have a comiidssion to inquire and find them out, 

and compel theun to make restitution.® And * now by “ the 

Merchant Sliipping Act, 1854,” 17 & 18 Viet. c. 5, (iuialogous 

provisions having been previously made ’ by statute 12 Ami. 

st. 2, c. 18, ‘and various subsequent statutes,' in order to 

assist the distressed, and previmt the scandalous illegal prac- 

ti(*e 8 on souk; of our sc^a-coasts,) ‘ jxiwer is given to offieem njv 

pointed by the Board of Track', tc'nnc'd “ Bc'culvei’s of Wrecks,” 

to summon such number of men' as they think iiec^ssiuy to 


** Qucp etum retf in lerandin anhM ejict^ quod quh habere nolit. (Inst. 

natflft eansny ejiehtnivry, fur doniiiiorvm 2, I, § 48.) • 

permanent. Qnh patam ret, eon non «> ** 5 Hep. UW. 

'■ Stiernh. de dure SuCSnn. I. .*1, c, 5. • K. N. B.*l 19. 

VOL. I. V 
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assist them, and also to demand the use of waggons, carts, and 
horses, with a view^ the preservation of slups stranded or in 
distress, and their cargoes, and the lives of persons belonging 
to them, under a penalty, in persons nrfusing; of lOOtand, 
in case of assistance given, salvage sliall be j)aid by the owners, 
to bo assessed, ‘ in oixliuary cases, and when the sum claimed 
does nut exceed 200/., in case of disagi-eeraent,’ by two neigh- 
boming justices; ‘and when the sum* claimed exceeds that 
amount, the dispute, unless the parties codstmt to its b(iing 
settled by the justices, is to be decided by the High Camt of 
Admiralty.’ All jjersons that secrete any goods ‘ or cargo* 
Wiishcd on shore, whether they be the owners or not, incur a 
penalty not ('xoceding lOOZ.; while by other statutes, whoever 
plunders or steals any part of any distressed or wreclied shij), 
or any of its cargo, is liable to trunsi)oi’tatiou or 2 )eual servi- 
.tude, or imjmsonment as a felon.^ ’ Liistly,* by the statute ‘ 7 
Will. IV., and 1 Viet. <•. S9, whoever exhibits any false light 
or signal, ^vitll the intent to bring any sliip or vessel into 
danger, or maliciously does aif^thiug tending to the immediate 
loss or destruction of any vessel in distress, is punishable with * 
death.*'^ ]\Iany other sfdutnry rcj^ilations aro#madc for tlie 
more effectually 2 )reseiTing ships of any natioji in distress. 


XI® Treasure- 
troTP. 


[ 295 ] 


[29g] 


XIIL To the Siim(‘ origin may in jiart bo referred tlie 
revenue of treasme-trove (derived from the Freueli WDrd, 
trover, to find), called in Tiatiii thesaurus Miyc?(^Mtf,^hicli is 
where any money, or coin, gold, silver, plate, or bullion, is 
found hidden in tlie emtb, or other jirivatc plac(‘, the owner 
thereof being unknown; in which case*, tin; trc^iisure belongs to 
tlie Crown: but if he that liid it be knoivn, or aft(;rwiu’ds Ibund 
out, the owner, and not the sovereign, is entitliHl to it.^ Also 
if it be found in tljp sea, or uj)07i the (‘aith, it does not b(‘long 
to the king, but the finder, if no owner appeal's.'^ So that it 


‘ 7 Will. IV. & 1 Vict c. 87, 8. 8. 

• By the civil law, to destroy per¬ 
sons shipwrecked, or prevent their 
saving the ship, is capital. And to 
steal even a plank from a vessel in dis¬ 
tress, or wrcckotl, makes the’ i)arty 
liabli! to answer for tlic whole sbif and 
cargo. (Ff. 47, D, 3.) -The laws also 
of the Visigoths, and the most early 
Neapolitan conshtutions, punished with 


the utmost severity all those who neg¬ 
lected to assist any ship in distress, or 
plundered any goods cast on shore. 
(I.iiidcnbrog Cod. LL. antiq. 146, 71 .'j.) 

* 3 Inst. 132; Dalt. of Sheriffs, c. 10. 

"Britt, c. 17; Finch. 177. In 
Armory v. Delamtrie (Str. .TO), a 
chimnoy-sweepor's boy recovered the 
value of the finest diamond, which 
would fit the socket of a jewel wliie.h 
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seems it is the hidingj and not tlie ahandmvng of it, that gives 
the Crown a property: Bracton defining ifj in the words of the 
civilians, to be “ vetua depoaitio pecunicB” This difference clearly 
arises from the different intentions which the law implies in 
the owner. A man, that hides his treasure in a secret place, 
evidently does not mean to relinquish his property; but re¬ 
serves a right of claiming it again, when he sees occasion: and 
if he dies, and tl^p secret also dies with him, the law gives it 
to the sovereign in part of his royal revenue. But a man that 
scatters his treasure into tlie sea, or upon the public surface of 
the eartli, is construed to have absolutely abandoned his pnj- 
pei*tv, and returned it into the common stock, without any in¬ 
tention of reclaiming it: and therefore it belongs as in a state 
of nature, to the first oeeupant or finder; unless the owner 
appear and assert liis right, which then proves that the loss 
wjis l)y accident, and not witli an intent to renounce his 
property. 

Formerly all treasure-trove l^longed to the finder as was 
also the rule of the civil law/ Afterwards it was judged ex- 
p(Hlicnt for the piuposcs of the state, and particularly for the 
(‘oinugo, to allow part of what was so found to the Crown: 
wliich part was assigned to bo all hidden treasure; such as is 
casually lost and unclaimed, and also sucli as is designedly 
abandoned, still remaining the right of the fortunate finder. 
And that the prince shall be entitled to this hidden treasure is 
now grown to bo, according to Crotius,* ^^jus commune et quasi 
gentium for it is not only observed, ho adds, in England, 
})ut in Grennany, France, Spain, and Denmark. The finding 
of deposited trc'asnro Avas much more frequent, and t\io troa- 
siiros thoinsolves more considerable, in the infancy of onr coii- 
stitnlion, than at present. WHicn the Eomans, and other in¬ 
habitants of the respective countries whicli (‘omposed their 
empire, Avore clnA'cn out by the northern nations, they eon- 
ceahHl tboir money und(T ground; Avitjf a Auew of resorting to 



the boy had found in the street, from 
a goldeinitli who <letaincd from him 
the diamond, which had been in the 
socket, when the jewel wns handed to 
the goIdKmith for exaininotton, and to 


ascertain what it was. See I Smtth’s 
1.. C, 4th cd. 256. 

* Bracton, I. 3, c. 3; 3 Inst. 133. 
y Ff. 41, 1,31. 

* Pp Jur. B. ct r. 1. 2, c. 8, § 7. 

u 2 
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IV. Waifs. 


XV Kslrays. 

[ 298 ] 


the invaders driven back to their deserts. But, as this never 
happened, the troasiu-es were never claimed ; and on the 
doatli of the ovniem the secret also died along with them. The 
(*onqncring gcmemls, bi*ing aware of the value of these hidden 
mines, m*ule it liighly penal to secrete them from the public 
service. Iji England therefor*^ as among tlie feudists," the 
punishment of such as concealed from the Crown the finding 
of liiddeii treasure was fonnciiy no less than death; but now 
it is only fine and imprisonmcuit.*’ 

XIV. Waifs, bona waviata, are goods stolen, and waived or 
thro™ away by the thief in liis flight, for fear of being appre¬ 
hended. These are given to the Crown by the law^, as a 

t mnishment upon the owner, for not himself pursuing the 
elon, and taking away his goods from him.® And therefore if 
the party robbed do liis diligence immediately to follow and 
apprehend the thief (which is called making/mA suit), or do 
convict liim afterwards, or procure evidence to convict him, 
he shall have his goo<ls again #for wuivod goods do not belong 
to the sovereign till seized by som(d>ody for liis use; and if 
the party robbed can seize them first, though at the distance 
of twenty yoai’s, the Ciown sluill never have them.*^ If the 
goiKls are liid by the thi(^, or left auywlu?re by him, so tliat 
he had not them alx)ut him when he fied,j\nd tliorcfore did 
not throw them away in his flight; these also are not bma 
ivaviata, but the owner may have them again wlion lie plea.ses;® 
and the goods of a foreign merchant, though stolen and thrown 
away in flight, shall never be waifs the reason wlicreof may 
be, not only for the enconragemout of trad(‘, but also because 
there is no wilful default in the foreign incn'haiit’s not pur¬ 
suing the thief; ho being generally a stranger to our laws, our 
usages, *aud our langur;^. 

XV. Estmys are such valuable animals as are found wau- 
doriug in any iiianor or lordslup, and no man knows tlio owner 
of them, in uliich case^he law gives tlicm to the sovcTCjign as 
the general owner, and loid paramount of the soil, in recom- 


" Olanv. 1. I, c. 2; Oag. 1, 16, 40. 
•* 3 [nst. i;J3. 
f Cro. Kliz. 6*Jl. 


<* Fiucli, L. 212. 

' CoiiHttj/ie^H cose, 5 Rep. lOU. 

' Kifzh. Ab. t. Entrap, 1; 3 Rulstr. 19. 
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pense for the damage which they may have done therein: and 
they now most commonly belong to the lord of tlie manor by 
special grant from the Crown- But, in order to vest an abso¬ 
lute property in the sovereign, or his grantees, they must be 
proclaimed in the church and two market towns next adjoining 
to the place where they are found; and then, if no man claims 
them, after proclamation and a year and a day passed, they 
belong to the sovereign or his substitute without redemj)tion 
even though the owner were a minor, or under any other legal 
incajmeity.*' A provision similar to wliich obtained in tlie old 
Gothic constitution, with regard to all tilings that were found, 
wliich were to be tlud(.‘o proclaimed; primum coram comitibus 
et viatoribus obviis, dehide in proximd villa vel pago, poetremo 
coram ecclesid veljudicio: and the space of a year was allow^ 
fiir the owner to reclaim his property.' If the oivner claims 
them within the year and day, he must pay the charges of 
finding, keeping, and proclaiming thera.^ ITie Crown or loitl 
lias no jiroperty till the year and day passed: for if a lord 
keeps an estray tlu*ee quarters of a year, and within the year 
it strays again, and another lord gets it, the other lord cannot 
take it again.*' Any beasts may be cstrays, that are by nature 
tcame or reclaimable, and in whi(*h there is a valuable jiro- 
perty, as sheeii, oxen, swine, and horses, which ive in general 
call cattle; aiu|^o Eleta^ clefliu‘8 them, peem vagansy quod 
milhi8 petit, sequitur vel advocat. For animals upon which thg 
law sets no value, as a dog or cat, and animals/cree naturcCy as 
a b(?ar or wolf, cannot b(' consitlorcd as estrays. So s>\ans 
may be estrays, but not any other fowl; Avhence they are sjiiil 
to 1)0 royal fowl."' The reason of wliich distinction seems to 
be, that cattle and swans being of a reclaimed nature, the 
oiviier's projiejiy in them is not lost merely by thefr temporary 
(‘scape; and they also, from their intrinsic value, are a suffi¬ 
cient pledge for the cxpcaise of the lord of the framfliisc in 
keeping them tlie ye»ir and day. For he that takes an estray [ 299 
is bound, so long as he keeps it, to find it in provisions, and 


f Mirr. c. 3, § 19. Bwwnhw v. Lam- anotlier’s property, not being entitled 
herty Cro. Rliz. 716. to it rs an estray, {Binutead v. BucAy 

^ CoHviahle^s case, 5 Rep. 108; Bro. 2 Wm. BJ, 1117; JVtc/iolsuit v. Ch/ipmany 
Abr. tit. Bstrat/, 2 lien. Bl. 254.) 

* Stiernh. dc Jure Gothor. 1. 3, c. 5. ^ Finch, U. 177. 

) Dalt. Sh. 79; ft rule which docs ^ L. 1, c. 43. 

not apply when any one takes care of ** Case of Swum, 7 Rep. 17. 
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preserve it from damage; and may not use it by way of 
labour, but is liable to an action for so doing," Yet he may 
milk a cow, or the like; for that tends to the preservation, 
and is for the benefit of the animal.® 

* 

Besides tho particular reasons before given why the king 
should liave the several revenues of n^yal fish^ shipmecks, 
treaaure-trovey waifs, and estrays, there is also one geneful 
reason which holds for them all: and tliat is,^ because they are 
hona vacantia, or goods in wliich no one else can claim a pro¬ 
perty, And therefore by the law of natures they belonged to 
the fii-st occupant or finder; and so continued under tho im¬ 
perial law. But, in settling tlie modern constitutions of most 
of the goveriiineiits of Europe, it was thought proper (to pre- 
§pnt that strife and contention, wliich tho more title of occii- 
pancfy is apt to create and continue, and to provide for the 
support of public authority in a manner tho least burdensome 
to individuals) that these rights should be annexed to tho 
supremo jxiwer by the positive laws of tho state. And so it 
came to piiss that, as Bimdon expresses it,*’ hcec quee mlliics in 
bonis simt, et oUm fuerunt inventoris de jure naturali, jam effid- 
untur principis dejure gentium, 

XVI. Forfeitures XVI. The uext bnmch of tho oixlinnry revoiuie of the Crown 
offencea coiisists hi forfeitures of lands and goods ||r offences; bona 
conjismta, as they arc called by the civilians, because they 
b(doiigod to the fiscus or imperial treasury; or as our lawytsrs 
team them, forisfacta; that is, such whereof the propei-ty is 
gone away, or departed from the o^vne^. The true reason and 
only substantifil p-ound of any forfeiture for crimes consist in 
this—that all property is derived fnmi society, bdug one of ■ 
those civil rights whi(‘h are conferred upon individuals, in axr ‘ 
change for that d(‘grcc of natm*al iVeedom, which eveiy man 
must sacrifice when he cnttTS into social communities. If 
[ 300 ] therefore a member of any national community violates the 
fundamental contract of liis association, by transgressing tlio 
mnnicipal law, be forfeits his right to such privileges as he 
claims by that contract; and the state may very justly resume 
that portion of property, or any part of it, which the laws have 
l>efore assigmsd him. Hence, in every offence of an atrocious 

“ 1 Roll. Abr. 878. ® Cro. Jac. 148; Noy. 119. ** L. 1, c. 12. 
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kind, the laws of England have exacted a total confiscatioiL of 
the moveables or personal estate; and in many cases a per¬ 
petual, in others only a temporary loss of the offender’s im¬ 
moveables or lauded property; and have vested them both in 
the sovcniign, who is the person supposed to be offended, 
being the one visible magistrate in whom the majesty of the 
public resides. The particulars of these forfeitures will be 
more properly recited when we treat of crimes and misde- 
meaiioi’s. I thert?fore only mention them here for the sake of 
n'gularity, as a part of the censtia regaUs ; and shall postpone 
for the pres(uit the fartluir consideration of all forfeitures, ex¬ 
cepting one species only, which arose from the misfortune 
rather than the crime of the owner, and was called a deodand. 

TJy this was meant whatever jKjreonal chattel was the imme¬ 
diate occasion of the death of any reasonable creature: whic^ 
was forfeited to the Crown, to be applied to pious uses, and 
distril)ut(^d in alms by his liigh almoner; though foimerly 
destined to a more ainx}rstitious purpose. It seems to have 
been originally designed, in the blind days of popery, as an 
expiation for tin; souls of such as were snatched away by 
sudden death; and for that purpose ought properly to have 
been given to holy Cliurdi: in the fSime manner as the ap¬ 
parel of a stranger, who was found tlead, was appliftl to pm’- 
cluuse masses for the good of his soul. And tliis may account 
for that nilo of law, that no deodand was due where an infant 
iintler the age of disendion was killed by a fall from a cart, or 
horse, or the like, not Ixiing in motion; whereas, if an iulult 
persoji fell fi'oiii thence and was killed, tlie thing was certainly 
haieited. For the reason given by Sir IMatthcw Hale seems 
to be very inadequate, viz, becrauso an infant is not able to 
tal^ cure of himself; for why should tlic owner save his for¬ 
feiture on account of the imbecility of the cliild, which ought 
ratluu- to have made him more cautious to prevent any acci¬ 
dent of inisidiief ? The true ground of tins rule seems rather 
to have been, tliat the (^hild, hy reason of its ^vant of discre¬ 
tion, was presnmtid incapable of actual sin, and therefore 
needed no deodand to pni'ehase propitiatory masses: but every 
iwlult, who died in actual sin, stood in need of mcli atonement, 
according to the humane superstition of tlie founders of the 
English law. 

Thus stood the law if a pemai were killed*l)y a fall from a 


Dcodamls. 


[301 ] 



296 


THE ROYAL REVENUE. 


thi*g Btauding still. But if a horse, or ox, or other animal, of 
his own motion, killed as well an infant as an adult, or if a 
cart ran over him, they were in either case forfeited as deo- 
diinds f which was grounded uj)on this additional reason, that 
su(;h misfortunes are in part owing to the negligence of the 
owner, and thereforejie is properly punished by sucM forfeiture. 
A like punishment is in like cases inflicted by the Mosaic 
laAv; “ if an ox gore a man that he die, the ox shall be stoned, 
and lus flesh shall not be eaten.” And, among the Athenians, 
whatever wiis the cause of a man’s death, by falling upon 
him, was exterminated or c^ist out of the dominions of the re- 
puljlic.' Where a tiling not in motion was the occasion of a 
man’s death, that part only wliieh was tlie immeiliate cause wtis 
forfeited; as if a man was climbing up the wheel of a cart, 
and was killed by falling fi'om it, the wheel alone was a <leo- 
dand: but, wherever the thing was in motion, not only tliat 
jiaii; whi(di iinnietliately gave tins wound (as the wh(?el, whicJi 
run over his body) but all thhigs which moved with it, and 
liolped to make the woimd more dangerous (as the cart and 
[ 302 ] loading, Avhich increased the pressme of the wheel) were for- 
fiiited. It mattered not whether the owner were concerned in 
the killing or not: for, if a man killed another with my sword, 
the sword^vas forfeited as an acemsed tiling. And therefore, 
in all iudi(itments for homicide, the instnunent of deatli and 
the value were form(;rly presented and found by the grand 
jury (as, tliat the stroke was given by a certain penknife, value 
sixpence) that the sovereign or liis grantee might claim the 
d(*odand: for it was no deodand, unlc&s it were presented tis 
such by a jmy of twelve men. No dcodands wore duo for ac- 
(ddents happening ujiGn the liigh seas, that being out of the 
jurisdiction of the common law: but if a man fell from a lioat 
or ship in fixish water, . nd was drowned, it was said, that tho 
vessel and cargo were, in strictness of law, a deotland. But 
jimes very frequently took upon themselves to mitigate those 
forfeitures, by finding only some trifling thing, or part of an 
entire thing, to have been the occasion of the death. And in 
such cases, although the finding by the jury was hardly wor- 


1 Omnia, titup tnovent tid mortemf Runt 
Deo dunda, (Bracton, 1. .3, c. 5.) 

' ^iSchln. con. C^siph. Thus, too, 
^^y our ancient law, a well in which a 


person was drowned was ordered to be 
filled up, under the inspection of the 
coroner. (Flet, i. 1, c. 25, § 10; Fitzh. 
Abr. t. Corontf 416.) 
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rantable by la#, tho Court of King’s Bench generally 
refused to interfere on beliaK of the lord of the fran(4iise, to 
assist so inequitable a claim. * Juries and judges having tlius 
alike condemned the practice, as repugnant to the feelings of 
mankind, deodands wei’e formally atelislied by the statute 
9 10 Vi(^t. c. 62.’ 

XVII. Another branch of the ordinary revenue of tho Crown xvii. Kschcau.* 
arises from escheats of lands, wliicih liappen uik)u tho dtifiutt of 
lieirs to succeed to the inlieritance; whereupon they in general 
revert to and vest in the sovereign, who is esteemed, in the eye 
of the law, tho original proprietor of all the lands of tho king¬ 
dom, But the discussion of this tojuc^moro properly belongs 
‘to the 80 (^ond book of these Conimenturies, whiTcin we shall 
jmi’titmhirly consider the inamier in wliieh lands may be ac¬ 
quired or lost by escheat, 

XVriL I proceed, therefore, to the eighteenth and last xvui.custodj 
brancli of the sovereign’s ordimuy revcaiue, wliicli consists in luuat^* 
the custody of idiots, from wlumce we sluill be naturally led to 
consider also the ciisUKly of huiatics. [ 303 ] 

An idiot, or natural fool, is one that has had no underetand- 
ing from liis nativity; and therefore is by law presumed never 
lik(dy to attain any. For which* reason tho custody of him 
and of his lands wjis formerly vested in the lord of thi; fee,” 
but, by reason of tho manifold abuses of this j)ower by subjects, 
it wtis at last provid^j^ by common consent, that it should be 
given to the sovereign, as the general conservator of lus i)eople; 
in order to prevent the idiot from wasting liis estate;; and 
reducing himself and his heirs to poverty and distress.* Tliis 
prerogative of the Crown is declared in Pm’liament by statute 
17 Edw. II. i\ 9, which dii'ects (in affirmance of the common 
law)“ that the; king shall have ward of tlus lands of mitnral 
fools, taking the pi'ofits without waste or destnufion, and shall 
find th(»m necc^P^iries; and after the death of such idiots ho 
shall reiuler the (»state to the heii*8: in order to prevent such 
idiots from aliening their lands, and their heim from being 
disinlierited. 


“ F!et. 1. 1, c. 11, § 10; Dyer, 302; 
Hiitt. 17; Noy. 27. 

‘ F. N. n. 232. 


** 4 Rep. 126; Memorond’ Scacc’ 20 
Edw. I. (prefixed to Maynard’s Ycar- 
iKiok of Edw. 11.), fol. 20, 24. 
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Lunatics. 


By the old common law there is a writ deidiotd inquirendo, 
to inquire whcsther a man be an idiot or not: which must be 
tried by a jury of twelve men: and, if they find him jnirus 
idiota, the pi’ofits ()f Ids lands and tlie custody of his person 
may be granted by the Cro^vn to some subject who has interest 
enough to obtain them."' This bnuich of the revenue has 
long been considoi'od as a hardship upon j)rivate families; and 
so long ago as in the 8 Jju*. I., it was under the consideration 
of Parliament, to vest this custody in tin! relatioiis of the 
party, and to settle an equivalent on the Crown in lieu of it; 
it being then proposed to share the Siime fate with the slavery 
of the feudal tenures, ^vlu(dl has been since abolishtjd.* Yet 
fcAv instances can be given of the oppressive exertion of it, 
since it seldom liappens that a jury finds a man an itliot a* 
nativitate, but only non compos mentis from some pu’ticulai' 
time; which has an operation veiy different in point of law. 

A man is not an idiot,^ if h<^ has any glimm(.Ting of roasoii, 
so that he ciui toll his patents, his age, or tlic like common 
mattcra. But a man who is born deaf, dumb, and blind, is 
looked u|X)n by the law in the same state with an idiot; * ho 
btiing ‘ presumed ’ incapable of any undci’standing, as watiting 
all those senses Avhich fundsh the human mind with ideas, 

^ mitil the presumption be rebutted by evidemee of capacity.’" 

A hmatic, or non compos mentis, is oiu) who Inxs had under¬ 
standing, but by dis(.‘aso, grief, or other acicideut, has lost the 
use of his reason.*' A lunatic is iiwh^od prop(uly one that has 
luul lucid intervals: sometimes enjoying^s scnsca, and some¬ 
times not, and that frequently depenmig, ‘ as many have 
imagined,’ upon the (hanges of the moon. But under the 
general name of nan compos nmitis (wlii<h 8ir Etlvvard Coke 
says is the most legal name) are comprised not only lujiatics, 
but 2 )orsons under frenzies, or Avho lose their intell(M*ts by 
disease; those that grow deaf, dumb, and blind, not being 
bom so;^ crunch, in short, as are judged by the Court of 
Chancery incapable of conducting their own ^fairs. To these 

» F. N. B. 232. “ Co. Lltt. 42; Fleta, 1. 6, c. 40. 

■ This power, though of late very • Chitty’a Med. Juris. I. 301, .*J4.'>, 
rarely exerted, is still alluded to in ** Idiota a casn et (nfirmUaie. (Mem. 
common speech, by that usual expres- Scacch. 20 Edw. I. (in Maynard’s 
sion of legging a man for a fool. Year-book of Edw. li.) 20.) 

* 4 Inst. 203; Com. Journ. 1610. * 1 Inst. 246. 

r F, N. B. 233. ‘‘ Yong v. Sr/nf, Oyer, .^>6 a. 
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also, as well as idiots, the sovereign is guardian, but to a very 
different piu^ose. For the law always imagines, that these 
acHiidental misfortunes may be removed; and therefore only 
constitutes the Crown a trustee for the unfoiiimate persons, to 
protec*,t their property, and to account to them for all profits 
received, if they recover, or after their decease to their re- 
pi’esontativcs. And therefore it is declared by the statute 
17 Edw. II. c. 10, that the king shall provide for the custody 
and sustentation of lunatic^s, and preserve their lands and the 
profits of tlicun for their use, when they come to their right 
mind; and the king sluxll take nothing to liis o^vn use; and 
if the parties die in suesh estate, the residue shall be distributed 
for their souls by the advice of the ordinary, and of course (by 
the subsequent amendments of the law of admiiustration) 
sliall now go to their executors oi- administrators. 

On the first attack of lunacy or other occasional insanity, 
wliilo there may be ]ioi)es of a sj^eedy restitution of reason, it 
is usual to confine the unhappy objects in private custody 
uudor the direction of their nearest finends and relations; and 
the higislatim), to prevent all abuses incident to such private 
custotly, lias thought proper to int^iose its authority from 
time to time for ‘ li(*onsing,’ regulating, ‘and visiting’ private 
‘asylums,® as wdl as for the care and maintenance of pauper 
lunatics in county asylums.' In many (*aaes, however, where 
the insanity is of a permanent character, it becomes necessary, 
in rtsfereiico to the property of the Imiatic, and its care' and 


management, to.lum the fact of lunacy legally determined 
by law.’ ^ 

The Lord Cliancellor, to whom, by special authority from 
the sovereign, the custody of lunatics and idiots is intrusted,* 
upon petition or information, grants a commission, ‘ special 
or g(*ncral,’ iu natm-e of the MTit de idwtd ‘or de himtico^ 
wquirendo^ ‘ (lir(*ctcd to the masters in Iun«*y ’ to inquin; into 
the party’s state of mind; and if he bi; found non compos, he 
usually commits the c*iro of liis person, with a suitable allow¬ 
ance for liis mmutciiaucc, to some friend, who is then called 
his committee.^' However, to prevent sinister practices, the 
next heir is seldom permitted to be this committee of the 


[ 306 ] 


* 8 fc’o Viet c. 100. 

^ See the Lunatic Asylums Act 1853, 
16 & 17 Viet. c. 97. 


» 3 P. Wma. 108. 

See the Lunacy Kcgulation Act 
18.53, 16 & 17 Viet. c. 70. 
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person; becvtuse it is his interest that the party sliould die. 
But it has been said, there lies not the same objection against 
his next of kin, provided he be not his heir; for it is his 
interest to preserve the hmatie’s life, in order to increase the 
personal estate by savings, whi(th he or his family may here¬ 
after bo entitled to enjoy/ The heir is generally made the 
manager or eoraraittcie of the estate, it being clearly his in¬ 
terest by good management to keep it in condition; account¬ 
able Iwwever to the Court of Chancery, and to the nm compos 
liunself, if he recovers; or othcirwise to his administrators. 

Li this care of idiots and hmatics the civil law agrees with 
ours; by assigning them tutom to protect tlioir persons, and 
<'umtors to manage their estates. But in another instixnco the 
Itomun law goes much beyond the Englisli, For, if a man 
by notorious pro(b‘ga]ity was in dangcT of wasting lus estate, 
he was looked upon as nm compos, and committed to the care 
of curatoi’s or tutoi’s by the pnetor.^ And by the laws of 
Solon such prodigals were branded with por]X)tual infamy.'* 
But with us, when a man on an inquest of idiocy lias been 
returned an unthrift, an#not miMiot^ no farther proceedings 
have been had. And the propriety of the practice itsell* seems 
to be very questionable. It was doubtless an excellent ra<3tliod 
of beneliting the individual, and of preseiwing estates in 
families; but it hardly seems calculated for the geiiiiis of a 
free nation, who claim and exercise the liberty of using tlieir 
[ 307 ] own property as they please. “ Sic utere tuo, ut ali^nm non 
Icedas” is the only restriction our laws h^e given with regard 
to economical pnidemie. And tlie fro(]uent circulation and 
transfer of lands and other projierty, which cannot bo (iffbeted 
without extravagance somewhere, are perluqis not a little 
conducive towards keeping our mixed (‘onstitutiou in its due 
health and vigour^ 

Tliis may suffice for a short view of the sovereign’s ordinary 
revenue, or tlie proper patrimony of the Crown; wliich avus 
very large formerly, and <*aj)able of bising increased to a mag¬ 
nitude truly formidable; for there are v(5ry few estates in the 
kingdom that have not, at some penod or other since the 


* 2 P. Wins. 638, 

^ Ff. 27, 10, 6, 16. 


“ Potter, Aiitiq. b. 1, c. 26. 
* Bro. Abr. tit. Idhty 4. 
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Nonnan conquest, been vested in the hands of the sovereign 
by forfeiture, escheat, or othenvise. But fortunately for the 
liberty of the subject, tliis hereditary landed revenue, by a 
series of improvident management, is simk almost to notliing; 
and the casual profits, arising from the other branches of the 
cenmm regalk, ore likewise almost all of them alienated from 
the Crown. In order to supply the deficiences of which, we 
ai’e now obliged to have recourse to new methods of raising 
money, imknown*to mu' early ancestors; wiiich methods con¬ 
stitute the extraordinary rqyenue of the Crown. For, the 
public patrimony being got into the hands of private subjects, 
it is but reasouabk! tliat private contributions should supply 
the public service. Wliich, though it may perhaps fall harder 
upon some individuals, whose ancestors have had no share in 
the general plunder, tlian upon others, y(it taking the nation 
througliout, it amounts to nearly the sjiine; provided the gain 
by the (‘xtriiordinaiy sliould appear to be no gitiafcr than the 
loss by the ordinary revcniue. And, perhaps, if every gentlc- 
jnan in the kingdom was to be stripjK^d of such of his lands as 
wci’c foniierly tlu^ property of the Croivn; was to bo again 
snbjcuit to tlie ineonveniences of purveyance and pre-(‘mption, 
the oppression of forest laws, and the slavery of feudal tenures; 
and was to nrign to the Crown all his royal franchisees 
of waifs, weeks, cstrays, treasure-trove, mines, forfeitures, 
and the like; lu; would find himself a greater loser, than 
l)y paying his quota to such taxes as jire necessary to the 
8npi)ort If the govoniment. Tlie thing therefore to bo wished [ 308 ] 
and aimed at in a land of liln^rty is hy no means the total 
ulx)lition of taxes, which would draw after it very pernicious 
cons(H]uenc(‘8, and the very siijiposition of which is the height 
of jK)litical absurdity. For as tlie true idea of government 
and magistracy will bo found to consist in tliis, that some few 
men arci deputed by many others to prcsidc'over public affairs, 
so that individuals may the better enablcjd to attend to their 
private concenis; it is necessary that those individuals sliould 
be Ixjund to ('ontribute a jxirtion of tbeir private gains, in 
ord( T to support that govcniment, and reward tliat magistnicy 
which protects thtim in the isnjojment of tbeir respective 
properties. But the tilings to lie aimed at are wisdom and 
mod(5ration, not only in granting, but also in tha method of 
raising tlu‘ nci^essary supplies; by contriving to do both in 
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[ 309 ] 


1. r.and-tax. 


Tonths and 
lllteeiiilis. 


such a manner as may be most conducive to the national wel¬ 
fare, and at the sjime time most conaistemt with economy and 
tlie liberty of tlie subject; who, when properly taxed, contri¬ 
butes only, as was b(jfore observed, some part of his property, 
in order to enjoy the rest. 

These extraordinary grants are usually called by the synony¬ 
mous names of aids, subsidies, and supplies; and ore granted, as 
we'liave formerly seen, by the Commons of Great Britain ‘ and 
Ireland ’ in Parliament assembled: who, when they have voted 
a supply to the Crown, and settled the quantum of that stipply, 
usually resolve themselves into what is called a committee of ways 
and meanBy to consider the ways and means of raising the supply 
so voted. And in this committee (ivery member (though it is 
looked ujx)n as the ])eculiar province of the (jhanoollor of tlio 
exchequer), may pro|K)so such sdiemo of fixation as hi) thinlvs 
will 1)0 least detrimental to tlie public. The n^solutions oi* 
tliis committee, when approved by a vote of the House, are in 
general esteemed to be (as it were) final and conclusive. For, 
though the supply cannot be actually raised upon the subj(H*t 
till directed by an Act of the Avholc Parliament, yet no moiuVnl 
man will scruple to iwlvanco to the* government any qumitity 
of ready cash, on the credit of a bare vote of the House of 
Commons, though no law he yet passed to establish it. 

The tax(^s which are raised upon the subject were formerly 
either annual or porpotuaL The usual annvial taxes were 
formerly those upon land and malt, ' both of wliich^ive now 
been made perpetual.’ 

I. The land-tax, in its raodoni shape, superseded (at least 
until a recent period) all the former methods of rating either 
property, or pei-soiLs in respect of their pro})erty, wluilluu' by 
tenths or fifteentlis, subs'dies on lands, InVlages, scutages, or 
tulliages; a slmrt explication of which will howwer gi'c^atly 
assist us in understanding our ancient huvs and history. 

Tenths and fifteentlis™ were temporary aids issuing out of 
personal property, and granted to tlu! Crowui by Parliament. 
Tluiy w(TC fonnerly the real tenth or fifteemth part of all the 
movefihles belonging to the subjccit; Avlum siidi movc'abh s, or 
jK'i'sonal estates, were a very different and a much less cousi- 


« 2 Inst. 77; 4 fiigt. .11. 
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tlemble tiling than what they usually are at this day. Tenths 
are said to have been first gi*anted under Henry the Second, 
wlio took advantage of the fasliionixble zeal for crusades to 
inti’oduce this new taxation, in order to defray tlie expense of 
a pious expedition to J^alostino, >vliich ho really or seemingly 
had projected against Saladin. Emperor of the Saiwens; 
whenc'O it Avas originally denominated the Saladin tenth.But 
afterwards fifteenths were more usually granted tlian tenlfcs. 

Origimilly the afhouut of these taxes was uncertain, being 
hwied by assessments new mailo at every fresh grant of the 
Commons, a commission for wliich is preserved by Matthew 
I’aris; ** but it was at length reduced to a certainty in the 
eighth yowY of Edwnrd HI., when, by virtue of the king’s 
commission, new taxations were made of every towmship, bo- 
rougb, and (liiy in the Idngdom, and recordi'd in the Exche- [ 310 ] 
qiier: Avhicli rate Avas, at the time, the fifteentli part of the 
value of every township, the Avholo amounting to about 
29,000^., and therefore it still kept up the name of a fifteenth, 

Avhen, by the alteration of the valmi of money, and the in- 
(Teas(j of })ersoiial pro})erty, things came to b(^ in a very 
<lifieront Hituation. So that Avlien, of later years, the Oom- 
iuon^gi'ant(‘d the Crown a fiftcnmlh, every parish in England 
inun(‘diat(‘]y ki^AV their propirtion of it; that is, the same 
idt^utical sum tliat Avas ass(‘sscd by the same aid in the? eightli 
of EcfAvaid III,; and then raised it by a rate among them- 
s(dvcs, and njturiied it into the royal exchequer. ^ 

• 

otlujr ancient levies were in the nature of a modem on 

land-tax: for a\'<^ may trat‘o up the origin of that charge 
high as to tlu^ introduction of our militaiy tenures; when 
(weiy tt^nant of a knight’s fee was bound, if called upon, to 
attiaid the king in his army for forty days in every year. But 
this ])ei*soua.l attendance groAving troublesom<?in many n^spects, 
the t('nant8 fiiund means of comjiounding for it, by first s(m(l- 
ing others in their stead, and in process of time by making a 
pecuniary satisfaction to the Crown in lieu of it. This jiecu- 
nij^jy satisfaction at last came to be levied by assessimait, at 
so much for every knight’s fee, under the name of srailagcAs; 

Avhu h appear to have been lovitxl for the first time in the fifth 
year of Henry the Second, on account of his (.‘xpedilion to 

Uovc(J. A.i>. 1188; Carte. 1, 7I‘». 


n 


” A.i>. 1232. 
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Toulouse, and were then (I apprehend) mere arbitrary com- 
positions, as the king and the subject could agree. But this 
precedent being afterwards abused into a means of oppression 
(in levying scutages on the landholders by^tho royal authority 
only, whenever our kings went to war, in order to hire mer- 
oenaiy troops, and pay their contingent expenses), it became 
tlujreupon a matter of national complaint; and King John 
wqi obliged to promise in liis Magna Chartay that no scutage 
should bo impos(;d \vithout the consent of the. common council 
of the realm. Tliis clause Avas indeed omitted in the chai'ters 
of ITenry III,, wluire we only find it stipulated, that scutages 
should be taken as they were used to be in the time of King 
[ 311 ] Henry the Second.** Yet afterwards, by a variety of statutes 
under Henry L and his grandson,** it avus provided, that the 
king shall not take any aids or tasks, any talliage or tax, but 
by tlie common assent of the great men and Commons in 
Parliament. 

hidngcfl. tiiiiiagca, Qf the same natme Avith scutages upon laiights’ fees AV(»ro 

ftnd siitjfiidiGs. ~ ^ ^ 

the assessments of liidago upon all other lands, and of talliage 
upon cities and burghs.' But they all gradually fell into 
(h'suse upon the introduction of. subsidies, about the time? of 
King Richard II. and King Henry IV. These Avere a ta#, not 
immediately imposed upon propcii:y, but up(#i persons in re¬ 
spect of their reputed estates, aftcT the nominal rate of 4«. in 
the jHAund for lands, and 2». 8cZ. for goods; and for those of 
aliens in a double proportion. But this assessment was also 
made accorcting to an amdent valuation; Avher(?iu the compu¬ 
tation was so very moderate, and the rental of the kingdom 
Avas supposed to be so exceeding Ioav, that one subsidy of this 
sort, did not, according to Sir KdAvard Cola',® amount to more 
than 70,000?., Avhereas a modem land-tax at the same rate 
produces two millions It Avas anciently the rule runcr to 
grant more tlian one subsidy and two-fifteenths at a tijne: 
but tliis nil(j Avas broken through for the firat time on a very 
pressing occasion, tJio Spanish invasion in IfiHS; when tlu^ 
IWliament gav(i Queen l^lizabeth tAvo subsidies and four fif¬ 
teenths. Afterwards, as money simk in value more sub8i#i(‘s 
were given; and A\’e have an instance in the first Parliament 

f 9 lien. III. c. 37. *■ Madox, Hist. Kxch. 480. 

25 Rdw. T. c. 5,6; 34 Edw. I. fit. 4, *4 Inst. 33. 

c. 1; 14 Edw. Ill. Bt. 2, c. 1. 



ISUBSIUIES. 


305 


of 1(340, of the king’s desiring twelve subsidies of the Com¬ 
mons to be levied in three years; wliich was looked ujx)!! as a 
startling proposal: though Lord Clarendon says,‘ that the 
Speaker, Serjeant Glauville, made it manifest to the House, 
how v(iry inconsiderable n sum twelve subsidies amountcxl to, 
by telling them he liml comput(*d what ho was to piy for tlnuii 
himself; and wh(;n he named the sum, he beuig known to Ih} 
posst‘ssed of a gi'cat estate, it seemed not woilJi any fariher [ 312 ] 
deliberation. And indeed, ujx)n calculation, we shall find that 
th<^ total amoimt of those twedve subsidies to lie raised in tliret' 
yi^ars, is greatly less than what would now bo raised in one 
y(iju’ by a land-tax of two shillings in the poimd. • 

I'lio grant of scutages, talliages, or subsidies by the Com- i':ccio8ia8iicai 
luons did not (!xtend to spiritual preferments; those bedng 
usually taxed at the siime time by the ch^rgy themselves in 
convocation: Avhich grants of the chTgy wore confiiim^fl in 
Parliament, otherwise tJiey were ilh».g*il, juid not binding: as 
tlu^ same noble writer obseuwes of the subsidies grantcul by tlu‘ 
convocation, Avliich couthnied sitting after tlic dissolution of 
tlu^ fii st Parliann^nt in llidO. A subsidy gi’anted by tins clergy 
was aftiT the rate of 4s. in tlio pound aeconliiig to the valua¬ 
tion of their livings in the. king’s books: and amounted, m 
Sir Edward Coke tells us," to about 20,000^. While this 
oustoin {‘ontinuod, convocations were wont to sit ixs fn'qinmtly 
as parliaments: but the List snbsidi(»s, thus given by the 
<*h*rgy, Avere those c*ontinned by statute 15 Car. II. c. 10, since 
Avhich another method of taxation Inis generally prtwailed, 

Avhicli tak(‘s in the. chjrgy as well as the laity: in roconii)ense 
for which tin? bemeficed clergy have from that period been 
allowed to vote at the election of knights of the shire; and 
thenoeforward also the practi(*e of giving ecclesiastictd siibsi- 
di(»s Inis fallen into total disuse. 

The lay subsidy was usually raised by commissioners ap- 
point(*d by tin; Crown or the great officers of stat^i: and IIktc- 
ibri! in tlu; boginuing of the civil Avars betAvoen Charles 1. and 
his Parliament, the latter having no otluT sufficient revenue 
to supiwil; themselves and tlnlr measun's, intnxhiced the prac¬ 
tice of laying Aveekly and monthly assessments of a specific 
sum n})on the several counti(‘S of the. kingdom; to be leAricnl 

» Hist. b. 2 “4 Inst 33. 29 Nov.; 4 Mar. 1542. 
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by a pound-rate on lands and personal estates; which wore 
[ 313 ] occasionally continued goring the whole usurpation, soraotiinos 
at the rate of 120,0007. a month, sometimes at inferior rates."" 
From this time forwards we hear no more of subsidios,* but 
occasional assessments were granted as the national omerg(m- 
cies required. Tliose periodical assessments, the subsidies 
wliicdi preceded them, and the more aiudent scutage, liidago, 
and talliage, were to all intents and purposes a land-tax; and 
the asscissments were sometimes expressly Called so,^ Yet a 
popular opinion has prevailiMl, that the land-tax was first intro¬ 
duced in the reign of King William III.; because in the year 
4602 a new assessment or valuation of eshitcs was mmlo 
throughout the kingdom: whicli, though by no means a per¬ 
fect one, had this effiHit, that a supply of 500,0007. was equal 
to Is. in the pound of the value of tlie estates given in. And 
ivestnt Und-tax occonling to tliis enhanced vjduation from tlic y(3ar 1693 to 
< 1798,’ a period of ‘more than a century,’ tlio land-tax con¬ 
tinued an annual chai'ge upon the subject; above half th(3 time 
at 4s, in the poimd, sometimes at 3s., sometimes at 2«., twice 
at la, but without any total intermission. ‘ Finally, by the sta¬ 
tutes 38 Goo. III. e. 60 (which was amcnd(sd by several siib- 
s<3quont Acts), the land-tax was made pcsrpetual, and fixed at 
4s. in tins pound, but subject to redemption in most eascss by 
the owner of the projserty charged buying so much stock in 
the government funds os yields a dividend, exceeding by a 
tenth pitrt, the amount of the land-tax. The terms of n;- 
d(jmption have, however, been re<*ently reduced whercs it has 
not been redeemed.’ ^ Tlie method of mising it is by charging 
a particular sum upon each county, ac(^ording to the valuation 
giv(in in a.d. 1692 : and this sum is osscssckI and duschI upon 
[ 14 ] individuals (tlioir personal estates, as wedl as retd, being liabk; 


* One of these bills of assessment, in 
1G56, is preserved in Scobcll’s col¬ 
lection, 400. 

' After the Restoration, the ancient 
method of granting subsidies, instead 
of such monthly assessments, was 
twice, and twice only, renewed; viz. 
in 1663, when four subsidies were 
granted by the temporality, and four 
by the clergy; and in 1670, when 
800,000/. was raised by way of sub¬ 
sidy, which was the Inst time of raising 


supplies in that manner; the monthly 
assessments now established by custom 
being raised by commissioners named 
by Parliament, and producing a more 
certain revenue. (Rl. Com. vol i. p. 
313.) 

y Com. Jouni. 26 June; 9 Dec. 1678. 

■ In the years 1732 and 1733. 

« 16 & 17 Viet, c, 74. ‘As to the 
application of the monies arising from 
the redemption and purchase, sec 16 & 
17 Viet. c. 90.* 
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tlioroto) by commissioners appointed ‘ by Act of Parliament 
fn)m time to time/ bein^ the prin^»al landlmlders of tlic 
county, and tlieir offict^rs.** 

II. The other ‘ tax which was formerly’ annual is tlie malt- ii.The mait-tax. 
but. It is a sum raised every year by parliament, ever sint^e 

1697, by a duty on malt, ‘ formerly of iid. but now of 2s. 7d. 
ill the bushel. Tliis tax was made jierpetual by the statute 
3 Geo. IV. c. 18,•and ’ is under the management of tlie com¬ 
missioners of * Inland Revenue,’ It is indeed no other than 
an annual excise; the nature of whi<Ji spoedes of taxation I 
shall presently explain. 

III. ‘Another tax of comparatively recent introduction, m. property and 
and wliich, although at present imposed only for a limited *'“^“**‘*“' 
period, may not improliably become perpetual in point of fact, 

is tlie property and income tax. A tax of tin’s kind under the 
name of inconu! tirx was imposed in 1797, during tlie war with 
Franco, and continued until 1802, and was again revived in 
1803, and continued until 1816, when it was finally repealed. 

The present tax originated in 1842, and by it duties of 7d. in 
the pound w<‘re granted on the proj)erty and income of all 
persons in Great Rritaiu possessed of 150L a year and U|> 
wards.® Altliougli imposed at first for only tlu‘ee years, it wiis 
continued by 8ul)8equent Acts, and during the late war witli 
Russia the tax was raised to and extendt^ to Irelaiulj and to 
all incomes of 100?. a yoai'. The Act under wliich it is at 
pnjsent collected expires in 1860, luiless in the‘mean time it 
be extended tor a further period.’ 

‘ Th(5 taxes wliich, although varied in amount, havi} always 

bc?en perpcitual in their nature, are’— 

% 

J. The customs ; or tlie duties, toll, tribute, or tarifl*, ])uya- 1 . rhe custonu’ 
bio ujxin luerchaufliso oxjxirted and iinjxirted. 'J’he eonsidern- 
tions U])on wbicli this revenue (or the morii ancient part of it, 
wliicb arose only fi-om expats) was vested in the king, were 
said to bo two;** 1. Because bo gave tlie subject leave to 
depart the kingdom, and to cjiriy his goods along with him. 

2. Because the king was bound of common right to maintain 

** 16 & 17 Viet. c. 111. « 5 &£ 6 Vict. c. 35. ‘‘Dyer, 165. 

X 2 • 
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[ 315 ] 


PrjMii»e or biUlpr- 

ttgO. 


and keep up the ports and havens, and to protect the mer- 
ohant from pirates. S^e have imagined they are called Avith 
us customs, l)e(*auso they wore the inheritance of the king ljy 
immemorial usage and the common law, and not granted liim 
by any shitute:® but Sir Edward Coke has clearly shoAvn,* 
that tlie king's first claim to them was by grant of parliament 
3 Edw. I., though the record thereof is not now extant. And 
indeed this is in express words confessed by statute 25 Edw. I. 
c, 7, wherein the king promises to take no <*ttstoins from mer¬ 
chants without the common assent of the realm, “ saving to 
us and our heirs, tlu! customs on wool, skins, and leather, 
fonnerly gninted to us by the commonalty aforesaid.” Theso 
were formerly called'the herciditary customs of the Crown; 
and were due on tlie expoi*tation only of the sixid three com¬ 
modities, and of none other; wliich wero styled tlie utaple 
commodities of the kingdom, because they were obliged to be 
brought to those ports where the king’s staple wjis cstahlistujd, 
in onler to he then; firnt rated, and then expoi'tcxL* llioy 
wero denomiuat(Ml in the barbarous Latin of om* ancient 
records, emtuma not cmwuetiidines, which is the langmxgc) of 
our law whenever it means merely usages. Tlu; duties on wool, 
Bhoe])-skins, or wooliells, and leather, expoi*t<Ml, wore called 
custuma ayitiqim sive magna: and were ])iiyal.)]c hy every 
mer(diant, as well native as stranger; with this difiereiico, tliat 
mercl)amt-strang(W8 pay an wlditional toll, viz., half lus much 
again as^was pxid hy natives. The custuma parva et nova wero 
ail impost of 3d. in tlie pound, du(i from mcrchaut-strangc^i’s 
only, for all commoditii's as wtdl iii^xirted as expoi't.oil, wluch 
was usually callc^d the alien’s duty, and wius fii'st gi’antod in 
31 Edw. I.* ]3ut these ancient hereditary customs, especially 
those on wool and woolfolls, came to lie of little a(‘.(*ount when 
the nation became se’ sibleof the advantages of a home manu¬ 
facture, and jiroliibitcd the cx{X)i*tation of avooI by statute 11 
Edw, TII. c. 1; ^ arid the aUeu’s duty was evtiutually aholislicd 
by the statute 24 (leo. III. sess. 2, c. 16.’ 

There is also another very ancient hereditary duty belonging 


' Dyer, 4.1, pi. 24. 

^ 2 1)8, 59. 

K Dav. 9. 

^ Tliis appellation seems to be f.’c- 
rived from the French word coustum^ 


or codttm^ which signifies toll or 
tribute, and owes its own etymology 
to the word rouA/, w'hich signifies price, 
or, ns we have adopted it, cost. 

* 4 Inst. 29. 
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to the Cro^vn, called the priaage^ or butUrage of wines; wliieh 
is considerably older tlian the custom# being taken notice of 
in the great roll of the Exchequer, 8 Hie, I. still extant^ 

Prisage was a right of talcing two tons of wine from every 
ship (English or foreign) importing into England twenty tons [ 31(5 ] 
or more, one before and one lx>hind the mast; which by charter 
of Edward I. was exchanged into a duty of 2s. for evcTy ton 
imported by merchant-strangers, and called butlcrage, becanst^ 
paid to the king’s butler.^ 

Otlier customs payable upon exiToris and imporis were 
distinguished into subsidies, tonnage, poundage, and otlier 
imposts. Subsidies were such as were imposed by parliament 
u])on any of the staple commodities before mentioned, over 
and above tlie emtuma antiqiia et tnagna: tonnage was a duty 
upon all wines inqiorted, over and above the prisage and 
butlerage afoiesaid: poundage was a duty imjK)sed ad valorem^ 
at the rate of 12d, in the jionnd, on all other inercliandiso 
whatsoever; and the other imjiosts were such as were occa¬ 
sionally laid on by iiarlianient, as circumstances and times 
required.^ 11ics(‘ (bstinctions are now in a manner forgottmi, 
oxc(‘pt by th(! olficers immediately coiu'tTiu^d in this d(^]>ail- 
nient; their produce being in effect all blended together under 
the one diuiominatiou of tlie emtoms, 

Hy fh(,‘se we nndorstaiid, at present, a duty or subsidy ])aid 
by the merchant, at the quay, u|>ou all inqHirted as well jls 
exported eomniocbties, by the authority of juirliament; unless 
where, for particular national reasons, ceriain rewards, bovnties^ 
or drawbacks are allowed for partiindar cxixirts and imjiorts. 
niosc; of tonnage and iioundage, in particmlar, wen? at first T<.nii:i«e an.i 
giiinled, as the old statutes (and particularly 1 Eli/, c. 19) ^ 
express it, tor the defence of the I'calm, aiul the keeping and 


^ Madox, Flist. Kxch. 526, 532. 

^ Dav. 8; 2 Bulstr. 254; Stat. of 
KBtr. 16 Kdw. II.; Com. Journ. 27 
Apr. lOH'K ‘ Part of the duties of 
prisage Diid butlerage were granted 
by Charles Jl. to his natural son by 
Barbara Villiers, the ancestor of .the 
present Duke of GraUon; for pur¬ 
chasing which a contract was entered 
into by tho Treasury, under stat. 43 
Geo. III. c. liiO, by wliich an annuity 
of G,870/. was to be secured to the 
duke and his heirs, which, in default 


of such heirs, reverted to the Crown. 
This agreement was confirmed by 46 
Geo. III. c. 79. The Duke of Gratton 
has also an annuity on the Pust-offico 
of 3,384F., for tho redemption of which 
tlic statute 19 & 20 Viet. c. 4'), was 
passed. Tho Treasury of Ireland was, 
by stat. 46 Geo. III. c. 94, empow'crcd 
to purchase the duty of prisage from 
the Karl of Omond; and prisage and 
butlcrage in Ireland were abolished by 
statute 51 Geo. III. c. 51.' 

* Pav, 11, 12. 
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safeguard of the seas, and for the intercourse of merchandise 
safely to come into and pass out of the same. They were at 
first usually granted only for a stated term of years, as, for 
two years in 5 Eic. II.; ™ but in Henry the Sixth’s time, they 
lYere granted him for life by a statute in the thirty-first year 
. of his reign: and again to Edward IV., for the term of his 
[ 317 ] life also: since which time they were regularly granted to 
all his successors for life, sometimes at the first, sometimes 
at other subsequent parliaments, till the reign of Charles the 
First; when as the noble historian expresses it," his ministers 
wore not sufficiently soludtous for a renewal of tliis legal grant. 
And yet these imposts were imprudently and unconstitutionally 
levied and taken, without (consent of parh’ameiit, for fifteen 
years together, which was one of the causes of those unliappy 
discontents, justifiable at first in too many instances, but 
wliich degeneratofl at last into (jauseless rebellion and murder. 
For, as in every other, so in this particular case, the king 
(previous to the commencement of hostilities) gave tlie nation 
ample siitisfacition for the errors of liis former conduct, by 
passing an Act," whereby he renounced all power in tlio Crown 
of levying the duty of tonnage and poundage, without the ex- 
pres;-) (*onsent of parliament; and also all power of imposition 
iqM)ii any merchandises whatever. Upon the Restoration tliis 
duty was granted to King Charles the Second for life, and so 
it wjis to his two immediate successors; but by three several 
statutes, Ann. c, (5, 1 Geo. I. c-. 12, and 3 Goo. I. c. 7, they 
were made perpetual, and mortgaged for the debt of tlw^ 
])ublic. The customs thus iin|)Osed by parliament are cliicdly 
contained in two lxM)ks of rates, set forth by parliamentary 
authority f one signed by Sir Harbottle Grimston, Speaker of 
the House of Commons in Charles the Stscoiid’s tiinfi; and 
the other an additioiial one signed by Sir Spencer Compton, 
Speak(T in the reign of George the First. ‘ Various (wlditional 
duties were imposed from time to time, causing great embar- *, 
rassmciits as well to the collectors, as to the mercliants and 
persons on whom they were levied. Until in 1787, by the 
statute 27 Geo. III. c. 13, tho first Customs’ Consolidation 
A(it, the collection of these duties was improved by abolishing 
all these then subsisting, and substituting in their stead a 

Sir John Davis’ Rep. 12. 

Hist. Rcbcll. b. 3. 


° 1C Car. I. c. 8. 

V Stat. 12 Car. II. c. 4; 11 Geo. 1. c. 7. 
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siugle duty on etich article. Subsequent alterations called for 
furtlier consolidation at various periods, the last of wlii(‘li and 
the statute now in force on this subject is the Customs’ Tariif 
Act, 1855, wliich enumerates all the articles on which duties 
are now levied.’ 

These customs are then, we see, a tax immediately paid by 
the merchant, although ultimately by the consumer. And yet 
these are the duties felt least by ^e people; and, if prudently [ 318 J 
manjiged, the people hardly consider that they pay them at 
aH. For tlie merchant is easy, being sensible he does not pay 
them for himself; and the consumer, who really pays them, 

<!onfounds them with the price of the commodity: in tlie saijie 
mamier, as Tacitus observes, that the Emperor Nero gained 
the reputation of abolisliing the tax on the sale of slaves, 
though he only transferred it from the buyer to the selksr; 
so that it was, as he expresses it, “ remumm vnagis specie, quam 
vi: quia cum venditor pendere juberetur, in partem pretii emp- 
toribus acorescebat*'^^ But this inconvenience attends it on 
the other Inind, that tluise iin})osts, if too heavy, are a cliec.k 
aiid cnxmp upon trade; and especially when the value of the 
commodity bears little or no projiortion to tlie quantity of the 
duty imposed. This in consequence gives rise also to smug¬ 
gling, which then becomes a very lucrative employment: and 
its natural and most imsonablo punishment, vi/., coiifiscutioii 
of tlie commodity, is in such ciises quite ineffectual; the 
intrinsic value of the goods, wliich is all that the smuggler 
has paid, and therefore all that he can lose, being very iiusm- 
sidemble when compjired with Iiis prospect of atlvanlago in 
evading the duty, llecourso must therefore he harl to extra- 
oivliiiary punislimeuts to prevent it; which destroys all pro¬ 
portion of pnuisluncnt,' and puts ‘ felons’ upon an equal footing 
with such as arc really guilty of no natural, but merely a 
jHisitive offence. • 

There is also another ill consequence attending high imposts 
oil mcnhanclisc, formerly not frequently considered, but indis¬ 
putably (‘crtain; that the earlier any tax is laid on a commo¬ 
dity, the hejivier it falls ujion the I'oiisumer in the end: for 
every trader through whose hands it passes must have a pi*olit, 
not only upon the raw material, and his own labour and time 

Montesq. Sp. L. b. 13, c. 8. 


'i Hist. 1. 13. 
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in preparing it, but also upon tho very tax itself, wliieh lie 
advances to the govenimont; otherwise he loses tho use and 
interest of the money which he so advances. * This disadvan- 
hige was uliimat(dy felt to be so considerable, as to lead to the 
introduction of the system of warehousing goods in bond, first 
suggested in tliis country by Sir Robert Walpole, by wliich 
payment of the duty may be, and is in practice, deferred by 
the im}>orter of the goods, until ho has effected liis sales, and 
the arthdcs are ^vithdra^vn for tho purposes of consumption 
and use.’® 


n. Tho oxcIbo 
duties. 


[ 310 ] 


[ 320 ] 


11. Directly op|X)site in its nature to this is tho excise dutyy 
which is an inlaiul imposition, j)aid sometimes upon the con¬ 
sumption of the commodity, or frequently upon the retail sale, 
which is the last stage beibre th(3 consnmptioiL This is doubt¬ 
less, impartially speaking, the most economical way of taxing 
the subject: the charges of levying, collecting, and managing 
the excise duties being considcmhly less in projiortion than 
ill other branches of the revenue. It also renders the com¬ 
modity chejipcr to the consumer, than eliarging it with customs 
to the same amount would do; for the reason just now given, 
b(M'aus(‘ gimerally paid in a much later stiige of it. Rut, at 
tlic sixmo time, the rigour and arbitrary pro(*ecdings of excise 
laws seem hardly compatible with the temper of a free nation. 
For tho frauds that might bo committed in this branch of the 
revenue, unless a strict watcdi is kept, make it necessary, wher¬ 
ever it is established, to give the ollicers a power of entering 
and searchiiig the houses of such as deal in oxciscable coni- 
inoditii's, at any hour of the day, and in many cases, of the 
night likewise. And the proceedings in cjise of •transgressions 
are so summary and sudden, that a man may bo convi(*t(‘d in 
two days’ time, in the penalty of many thousand jioniuls, by 
twoScomraissioners or justices of tho jieace; to the total ex¬ 
clusion of the trial by jury, and disi'Ogard of the common law. 
For which reason, though Lord Clai’cndon tells us,* that to 
his knowledge the Earl of Bedfoi'd (who was made lord 
treasurer by King Cliarles tho First, to oblige lus parliaincuit) 


■ The flrpt statute sanctioning this c. 132. The statute now In force is the 

improvemeut was the Act 43 Gcu. HI. Act 16 A 17 Viet; c. 107. 

• Hist. b. 3. 
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inteiwled to Imve set up the excise in England, yet it never 
made a pait of tlmt unfortunate prince’s revenue; beiiig 
first introduced on *the model of the Dutch prototype by the 
parliament itself after its rupture with the Crown. Yet such 
was the opinion of its general unpopularity, tliat when in 1(142 
“ a^raions were cast by malignant persons upon the House 
“ of^ommons, that they intended to introduce excises, the 
“ liouse for its vindication therein did declare, tliat these 
“ rumours were flilso and scandalous; and that their authoi-s 
“ sliould be apprehended and brought to condign puiush- 
“ ment” “ Tlowever, its original’ cstablishmont was in 1(>43, 
and its jirogress was gradual, being at first laid upon those 
j)ei*8on8 and commodities where it was supposed the hardship 
would be the least perceivable, viz., the makers and vendors 
of beer, ale, cider, and perry; ^ and the royalists at Oxford 
soon followed the example of their bretliren at Westminster 
by imposing a similar duty; both sidtjs jffotesting that it 
sliould be continued no longer than to the end of the war, and 
then bo utterly abolished.” ^ But the parliament at West¬ 
minster soon after imposed it on flesb, wine, tobacco, sugar, 
and such a multitude of other (Commodities, that it might fairly 
be denominated general: in jmvsuaiice of the plan laid down 
by ftymie (who seems to have been tluj fathcjr of the c^xcise), 
in his letter to Sii* John riotliam,^ signifying “ that tlujy luid [ 321 ] 
“ proceeded in the excise to many particulars, and intended to 
“ go on faii/lier, but tliat it would be ncccjssary to use tlie 
people to it by little and little.” And afterwards, when the 
nation had been accustomed to it for a scries of years, the 
succeeding champions of liberty boldly and o^xiiily declared 
“ the impost Hf excise to Im; the most easy and indifferent levy 
“ tliat could be laid upon the jieople: “ and accordingly con- 


** Com. Journ. 9 Oct. 1642. 

* The translator and continuator of 
Petavius's chronological history (Lond. 
165*), lol.) informs us, that it was first 
moved for, 2S Mar. 1643, by Prynne. 
And it appears from tlie journals of 
tho Commons, that on that day the 
House resolved itself into a committee 
to cohsider of raising money, in con¬ 
sequence of which the excise was after¬ 
wards voted. But Prynne was not a 
member of Parliament till 7 Koy. 1648; 
and published in 1654 ** A protestation 


against the illegal, detestable, and oft- 
condemned tax and extortion of excise 
in general.*’ It is probably therefore a 
mistake of the printer fur Pymme, who 
was intended for Chancellor of the 
Exchequer under tho Earl of Bedford. 
(Lord Clar. b. 7.) 

** Com. Joum. 17 May, 1643. 

* Lord Clar. b. 7. 

y 30 May, 1643. Dugdale, of the 
Troubles, 120. 

* Ord. 14 Aug. IGty, c. 50; Scobcl. 
72; Stttt. 1656, c. ID; Scobel. 4r>3. 
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tinued it during the whole usurpation. Upon King Charles’s 
return, it having then been long established, and its produce 
well known, some part of it was given ^ the Crown in 12 
Car. n. by way of purchase (as was before observed) for the 
feudal tenures and other oppressive parts of the hereditary 
revenue. But, from its first origin to the present time, its 
very name has been odious to the people of England. 19 lias 
nevertheless been imposed on abundance of other commodi¬ 
ties in the reigns of King William IIL, and every succeeding 
prince, fr> support the enormous exptiuses occasioned by our 
wars on the continent. Thus brandies and other spirits are 
now excised at the distillciy, and malt li(juors brewed for 
sale at the brewery; for coa(iies and other wheel-carriages 
th(; occupier is excised, though not with the same circumstances 
of arbitrary strictness as in most of the other instances. To 
tliese wo may add paper and pastebotird; malt, as before 
mentioned, and vimigir; for all which tlie duty is paid by the 
manufacturer; hops, for which the person that gathers them 
is answerable; candles and soap, ^ and sugar manufactured 
[ 322 ] in the United Kingdom,’*' wliicli are paid for at the maker’s; 

—a list which no friend to liis country would Avish to see farther 
increased,*^ 

‘ A great portion, hoAvever, of tlie excise duties arises from 
a tax levied not on tlie artick^s directly, but on the pc^rsons 
d(^aling therein, and on persons cxc^rcising particular trades, in 
the shajK) of iinnuul li(‘.ences. Within this category are the 
duti(*s paid by auctioneei*s, persons letting horsc^s to hm», ale 
and beer-house ketiptsrs, dealers in coflee, tea, tobacc'o, siiufl’s, 
; dealers in game, soap-makers, and distillex’s and dealers 


• 13 & 14 Viet. c. 67. 

I* * The iitit of Articles nov subject to 
excise docs not, however, include many 
that were liable to duty in the time of 
Sir William Blackstone. The adop¬ 
tion of sounder principles of taxation 
than those which formerly prevailed, 
have led only recently to the repeal of 
the duties formerly levied on the ma¬ 
nufacture of glass and bricks.* Printed 
silks, linens and papers, leather and 
skins and starch, were formerly sub¬ 
ject to duties, in common with gold and 
silver wire and plate, and with lands 
and goods sold by auction. The duty 


upon salt was formerly another distinct 
branch of the extraordinary revenue. 
It was not generally called an excise, 
because under the management of 
different commissioners: but the com¬ 
missioners of the salt duties hml by 
statute 1 Ann. c. 21, the same powers, 
and must have observed the same regu¬ 
lations, as those of other excises. This 
tax was only temporary; till by statute 
26 Geo. II. 0 . 3, it was made perpetual. 
There were both excise and cusfonui 
duties on salt, but both were abolis]^ 
by the statutes 5 Oco. IV. c. 65, and 
6GC0.1V.C. 111. (Bl.Com.v. i. p.32l.) 
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in spirits and foreign wines. The duties payable on stage and 
hmilmey-earringcs, and in respect of railway passengers, are also 
now included under the excise duties.'^ 

III. Another very considerable branch of the revenue is 
levied with greater cheerfiilness, as, instead of being a burden, 
it k a manifest advantage to the public. I mean the post- JJ*^***^*"®®®® 
office, or duty for the carriage of letters. As we liave traced 
the origin of thd excise to the parliament of 1643, so it is but 
justice to observe tliat tliis useful invention owes its first legis¬ 
lative establisliment to the same assembly. It is true, there 
existed post-masters in much earlier times; but I apprehend 
their business was confined to the fumisliing of post-horses to 
persons who were desirous to travel expeditiously, and to the 
deapatcliing of extraordinary packets upon sj)ecial occasions, 
lung James I. originally erected a post-office under the con¬ 
trol of one Matthew dc Quester or do TEquestcr, for the con¬ 
veyance of letters to and fi'om foreign pai'ts; wliich offi(^e wjis 
afterwards claimed by liord Stanhoi)e,'^ but was continued 
and continued to William Frizell and Thomas Witherings by 
King Ohai’les I., A.D. 1632, for the better accommodation of 
the English merchants.*^ In 1635, tlie same prince erected a [ 323 ] 
letter-office for England and Scotland, under the direction of 
the same Thomas Witlunhigs, and settled certain rates of 
postage;^ but tliis extended only to a few of the principal 
roiuls, the times of carriiigo wore uncertain, and tlie post¬ 
masters on each road were require^l to furnish the mail witli 
hoi-ses at the rate of 2^d. a mile. Witherings was sujiei'scded Ibr 
abuses in the execution of both his offices, in 1640; and they 
were soquestered into the hands of Pliilip Burlamachy, to be 
exercised under the ciire and oversight of the principal Secre¬ 
tary of State.* On the breaking out of the civil war, great 
confusious and interruptions were ncctissarily occasioned iji 
the condiKst of the letter-office. And about that time the 
outline of the present more extended and r(*gular plan seems 
to have been conceived by Mr. Edward l^rideaux, who was 
ap[K)inted Attorney-general to the Commonwealth after the 

' 10 & 11 Viet. c. 42. ^ 20Kym, Feed. 

Latch. Rep. 87. 192. 

W 19 Kyin. Fted. 585. » 20 Uym. Poed. 429. 
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death of King Charlas. Ho was chairman of a eommitteo 
ill 1642, for considtiring wliat rates should be set upon inland 
letters;'* and afterwards appointed post-master by an ordi¬ 
nance of both the Houses,* in the execution of which office ho 
first established a weekly conveyance of letters into all parts 
of the nation;^ thereby saving to the public the charge of 
maintaining post-masters to the amount of 7000?. per annum. 
And, Ids own emoluments being probably very considerables, 
the common council of London endeavoured to erect another 
post-offi(!e in opposition to Ids, till checked by a resolution of 
the House of Commons,’' declaring that the office of pnst- 
nifistor is and ought to be in the sole j)ower and disiM)Sid of the 
parliament. This office was aftiirwards farmetl by one Manley, 
in 1654:' but in 1()57, a regular jMist-office was erected by 
the authority of the rrotijctor and his parliament,”' iqion 
nearly tlio same model as has been ever’ since adopted, and 
with the same rates of ^)osti^ge as continued till the reign 
of Queen Amns." After the llestoration, a similar office, with 
[ 324 ] some improvements, was established by statute 12 Car. TT. 

e. 35, but the rates of lettei's were altered, and soimi fiirtJier 
regidations added by many subseepumt statute's, by whhh 
penalties were enacted, in onler to confijie the carnage of 
letters to the public, office only, (^xcHipt in some few cas('s: a 
])rovision which is absolutely nc<.*cssiiry; for nothing hut an 
exclusive right can support an oflico of tliis sort: many rival 
indepeudent offices woul<l only mryo to min one anotlu'i'. 
'fhe privilege of letters coming free of i>ostagc to and from 
memhcTS of pai’lianiont, was claimed by the IIouso of (Join- 
nions in 1660, when the fii-st h'gul settlement of the present 
]) 08 t-oflice was iiuide; but aftcirwards droppcxl” upon a ju'ivate 


^ Com. Journ. 28 Mar. 1642. 

* Com. Journ. 7 Sept. 1644, 
i Com. Journ. 21 Mar. 1649. 

^ Com. Journ. 21 Alor. 1649. 

' Scobcll, 35B. 

The preamble of the ordinance of 
Cromwell states, that establishing one 
general post-office, besides the benefit 
to commerce, and the convenience of 
ooiiveying public despatches, be 
the best means to discover and prevent 
many dangerous and wicked designs 


against the Commonwealth.” And it 
wouhLseem that the policy of having 
the correspondence of the kingdom 
under the inspection of Government is 
still continued; for, by a warrant from 
one of tlie principal Secretaries of 
State, letters may be detained and 
opened. (9 Ann. c. 10, s. 40.)— 
[(hmisTiAN.] 

** Com. Journ. 9 June, 16A7; Sco1>eU, 
511. 

^ Com. Journ. 17 Dec. 22 Dec. 160 
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assurance from the Crown tliat tliis privilege should be allowed 
tlie members.** And accortlingly a warrant was constantly 
issued to tlie postmjister-general,** directing the allowance 
thereof to the ext(;nt of two ounces in weight; till at length it 
W41S expressly confirmed by statute 4 Geo. III. c. 24. * As 
commerce and education increased, however, the charge made 
by the govermuent for conveying letters from one part of the 
Idngdom to another, wjis felt to be imnecessarily high with 
reference to the ^jiense of conveying and distributing letters; 
and at the same time to lead to numerous petty frauds and 
evasions of the statutes relating to the j)ost-office. The result 
of a long inquiry and full discussion in parliament was the 
establishment, in 1840, of the existing system of a uniform 
rate, beginning at one penny, and increasing acconling to 
weight. The privili'ge of meml)ers of parliament was at the 
siiine time Hliolislied.*' Facilities arc also now given for th<3 
transmission of printed periodical jniblications and other M'orks * 
at still lower rates.’^ 

IV. A fourth l)ran(‘h of tlie peiqMdiml revenue (‘onsists in tlu; iv.stonii) diitios. 
stamp duties, which aie a tax imposed uj^on all jiarclinient 
and pap(!r whereon private iiifitniinents of almost any nature 
wIiatsoevtT, are witten; ‘ and on probah's of wills and hdtt^rs 
of admim'stration, and also on various licences, other than [ 825 ] 
thos(3 mentioned under the head of excise duties, as maniagt» 
licensijs, and lie(;nscs to practise and exercise various callings, 
such as tluit of an attorney; and on admissions to offices and 
degree's.’ These imposts are very various, lU'eonb'iig to tlio 
nature of tlio thing stamped, rising grjulually from a pinuiy 
to many j)ounds. Tliis is also a tax, which, though in some 


** Com. Joum. 16 Apr. 1735. 

*1 Com. Journ. 26 Feb. 1734. 

' 2 & 3 Viot. c. 52; 3 & 4 Vict. c. 96; 
10 & 11 Vict. c. 85. Newspapers, which 
were formerly liable to a stamp duty, 
and were carried free by the post- 
office, are now charged with postage in 
lieu of the abolished stamp duty. (18 
& 19 Vict. c. 27.) 

” Sir William Blackstonc w'os of 
opinion, tliat “ There could not be de* 
vi^l a more eligible method than this, 
off oisiiig money upon the subject; for 
therein both the government and the 


people find a mutual benefit. The 
government acquires a large revenue, 
ami the people do their business with 
greater ease, expedition, and cheap¬ 
ness, than they would bo able to do if 
no such tax (and of course no such 
office) existed.*’ * The notion of mo¬ 
dern times, however, is that the postai 
charges should be considered not so 
much os a source of revenue, as an in¬ 
demnity to the govcnimcnt for the cost 
of conveying and distributing letters. 
The post-office in 1855, however,yielded 
a sum of 1,137,220/. to the revenue.’ 
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instances it may bo heavily felt, by greatly increasing the 
expense of all mercantile as well as legal proceedings, yet (if 
moderately imposed) is of service to the public in general, by 
authenticating instruments, and rendering it much more diffi¬ 
cult than formerly to forge deeds of any standing; since, 
as the officers of this branch of the revenue vary their stamps 
frequently, by marks known to none but themselves, a man 
that would forge a deed of King William’s time must know 
and bo able to counterfeit the stamp of tlM date also. In 
some countries the duty is laid on the contract itself, and 
not on the instniment in wliich it is contained; but tliis tends 
to draw tlie subject into a thousand nice disquisitions and dis¬ 
putes concerning tlie nature of his contract, and whether 
taxable or not; in wliich tlie fanners of the revenue are sure 
to have the advantage/ Our general method answers tlie 
purjMises of the State as well, and consults the ease of tin; 
• subject much better. Tli(3 first institution of the stamp duties 
was by statute 5 & 6 Wm. & M. c. 21, and they have sinco, in 
many instances, been increased to ten times their original 
araoimt, ^ while, on the other hand, tlus duties on many instru¬ 
ments and documents have been in some cases wholly repealed, 
and ill others considerably reduc^.’ 

V. Sncrcssiua V. ‘ A fifth, and very important branch of tlie revenue, con- 

auu™. duties cliarged on the succession to real and per¬ 

sonal property.’ 

* For many years persons succeeding to ptsrsonal property 
(including leascliolds), whether they took by will as executors 
or legatees, or merely as admiiiistratoi’s or iu‘xt of kin, were 
charged heavy duties, varying, liowcver, according to tlie 
relationsliij), and tlie vahui of tlie jw’oporty bequeatheil to 
them, or to which they succeeded. This duty was payable 
besides the ad valorem iuty, wliich was, and still is levied in 
the first instance, on the grunt of probate or letters of adminis¬ 
tration, according to the estimated swoni value of the pi^rsonal 
property of the deceased. Tliis latter comes, as wo have al¬ 
ready seen, witliin the category of tlie stamp duties. Tlic legacy 
duty, as it was genendly teiiuod, was chargeable after the estate 
of the deceased liad been n^alised and lulministercd, on the 
property distributed among the legatees or next of kin, as the 


^ Sp. of L. b. xiii. c. i). 
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(‘1180 might bo; and variod in amount, according to the con- 
Rangninity of the next of kin, or the absence of any relation- 
slup between the legatee and the testator. Tlie exemption of 
real estate from this species of taxation was long complain(3d 
of, as creating an undue preference in favour of the holders of 
landed property, and tliis exemption has now accordingly been 
removed, lly the Succession Duties Act, 1853 (16 & 17 Viet 
c. 51), duties are imposed on every succession to propjrty 
(whether real or*pei'Sonal), according to the value and the 
rolationsliip of the parties to the predecessor. Where the 
successor is tlui lineal issue or lineal ancestor of the prode- 
(^essor, 11, per cent.; whert^ a brother or sister, or a descendant 
of a brother or sister, 3i per cent.; where a brother or sister 
of the father or mother, or a descendant of the brother or 
sister of the father or mother of the predecessor, 51, per cent,; 
where a biuthor or sister of the grandfather or gnuxdmother, 
or a dcsc(»nfliiTit of the brother or sister of the grandfather or 
gi'andinothcr of the predecessor, 6?. per cent.; and where the 
Hncc(!SS(n* is in any other degree of collateral consanguinity to 
the prodc^cesRor, or is a stranger in blood to him, 101, p^r c(3nt. 
llio value of th(} succession, if it be to real property, is ascei^ 
tainod by considtm'ng tin; interest of the successor as of the 
value of an aminity ef|ual to the annual value of the piHjpcsrty, 
t‘stimatcd ixs the Act din^cts; and the duty may be paid by 
eight equal half-yearly instulmcmts, or at once, according to 
the wish of the pai’ty liable thereto.’ 

VI. A sixth broiich is the duty upon houses. As early as vr. inftawted 
the Conquest, mention is made in Domf*sday Hook of fnmago 
or fiiag(‘, vulgai’ly called smoke farthings; which were paid 
hy custom to the king for (3very chimney in the house. And 
we road tliat Edward the Black PriiKK; (soon after his suc- 
(‘(‘sses in Franco), in imitation of the English custom, iinp)8(3d 
a tax of a florin ixpon every hearth in his Fninch dominions." 

But the first parliamentary establishment of it in England [ 326 ] 
was by statute 13 & 14 Car. II. 10, wlien^by a hereditary 
r(3vennc of 2«. for every hearth, in all houses paying to clinrcli 
and p K)r, was granted to the king for ever. And, by subsc- 
({iiont statutes for the more regular ossx'ssmont of this tax, 
the constable and two other substantial inliabitants of the 

" M(hI. Un. Hist, xxiii. 4G3; Spclm. Gloss, tit. 
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VII. Aflecsscd 
toxea. 

[ 327 ] 


VTU. I>uty on 
ofBcea Hnd 
ponalons. 

[ 328 ] 


parish, to bo appointed yearly (or the surveyor appoinhid by 
the Crown, together with such constable or other public officer), 
were, once in every year, empowered to view the inside of 
every house in the parish. But, upon the Eevolution, by 
statute 1 Wm. & M. st. 1, c. 10, hearth-money was declared 
to be “ not only a great oppression to the poorer sort, but a 
“ badge of slavery ujKin the whole people, exposing every man’s 
“ hou8<j to be entered into and searched at pleasure by persons 
“ unknown to him; and therefore to erect a-lasting mqpumcnt 
“ of their Majesties’ goodness in every house in the kingdom, 

the duty of hearth-money was taken away and abolished.” 
This monument of goodness remams.:^ong us to tins day: 
but the prospect of it was somewhat darkened, when in six 
years afterwards by statute 7 Wm. HI. e. 18, a tax was laid 
up)n all houses (except cottag(is) of 2s. subsecpnmtly lulvanced 
to 38. per aniuun, and a tax also upon all windows, if they 
exceeded nine, in such house. These rates were from time to 
time varied, ‘ and extended, until, by stat. 3 & 4 WilL IV. c. 39, 
the house tax was Abolished, the duty on Aviudows remaining 
until re(!(intly. By the statute 14 & 15 Viet. c. 3(i, the duti('s 
on windows were KjpiMilccl, and in lieu tlujreof, a tax was once 
more imposed on inliabited houses.’ 

VII. The seventh branch of the extraordinary perpetual 
revenue is a duty for every male servant retained, or em¬ 
ployed in the sevond capacities specific'ally mentioned in the 
Act of Piirliamcnt, and whicli almost iimoiint to an univer¬ 
sality, exce}>t such as arc employed in husbandry, tnule, or 
manufactures. ‘Under tliis lieacl are comprised the duth^s 
payable by the owners of private carriages, horsc'S and dogs, 
and by persons using the sjune, on Imir ix)wd<T, and annorial 
bearings. It may be considered also to include game cer¬ 
tificates.’ 

VIII. The eighth and last branch of the extraordinary 
perpetual revenue is the duty upon offices and pensions; con¬ 
sisting in an annual payment (over and above all other duties) 
out of all salaries, fees, and perquisites of offices and pensions 
payable by the Crown, exceeding the value of lOOZ. per annum, 
'Clus highly-popular taxation was imposed by statute 31 Geo. II. 
c. 22, ‘and was mailo peipetmil by the statute 0 & 7 Will. IV. 
c. 97.’ 
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*It may bo observed that the public revenues of Great 
Britain and Ireland were by statute 5(5 Geo. III. c. 98, con¬ 
solidated into one fund, and that most of the duties above 
enumerated are now luider the management of the Board of 
Commissioners of Inland llevenue, recently substituted for the 
separate Boards of Excise and Stamps and Taxes and that 
the charges of their collection and management are provided 
by amiual votes of parliament. 

The* clear net produce of these several branches of the how these uxes 
revenue, after all charges of colleciting and management paid, pSitod.”’ 
amount^at present awually to about * fifty millions sterling. 

In 1855, oAving to increased taxation on account of the 
war with Eussia, the net revenue of the country reached 
63,361,605?.’ How these immense sums are appropriated, is 
next to be considered. And this is, first, to the payment of 
the int(^rest of the national debt. 

In order to take a (dear and comj^relionsive view of the Oftheiwuonai 
nature of this national debt, it must first be premised, that 
after the Eevolution, when our new connexions with Eurojx) 
introduced a new system of foredgn politics, the ex[Kmsc8 of 
the nation, not only in s(‘ttling the new establishment, but in 
maintaining long wars, as priiudjwils, on the Continent for the 
se(?urity of tlie Dutch barrier, reducing the French monarchy, 
settling the Spanish succession, supporting the House of 
Aiustria, maintaining the liberties of the Germanic body, and 
other purposes, increjiscid to an unusual degree; insomuch 
that it was not thought advisable to raise all the expenses of 
any one year by taxes to be levied Avithin that ytiar, lest the 
unaccustomed weight of them should create murmurs among 
the pc^ople. It was therefore the policy of the times to antici¬ 
pate the revenues of their posterity, by borrowing immense 
sums for tlie cim’ent service of the State, and to lay no more 
tjixcs upon the subject than Avould suffice to pay the annual 
interest of the sums so borrowed; by this means converting 
the prin(dpal debt into ft new sjiecies of property, transferable 
from one man to another, at any time, and in any quantity. 

A system which seems to have had its origin in the State of [ 329 ] 
Florence, a.d. 1344: which government then owed about 


* 12 & 13 Viet. c. 1; and see 16 & 17 Viot. c. 51, i 9. 

* 17 & IS Viet. c. 94. 
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60,000?. sterling; and being nnable to pay it, formed the prin¬ 
cipal into an aggregate sum, called metaphorically a mnmt 
or ianA, tlio sliares whereof were transferable like our stocks, 
with interest at 5 per cent., the prices varying according to the 
exigencies of the State.* This policy of the English parlia¬ 
ment laid the foundation of what is called the national d(3bt; 
for a few long annuities created in tlie reign of Chaiies II. 
will liardly deserve that name. And the example then set 
was so closely followed during the long wafs in the reign of 
Queen Anne, and since, ‘ by the seven years’ war, the war with 
America and with France after the Revolution, and more 
recently by the Russian war,’ that the®apital of the^ational 
debt (funded and unfimdcd) amounted at the close of the ‘ year 
1856 to upwards of seven hundred and seventy-five millions 
to pay the inter(3st of which, and the charges of management 
(araoimting ‘in 1856’ to upwards of ‘twenty-seven’ millions 
and a lialf), the cxtraorchnary revenues just now enume¬ 
rated are in the first place mortgaged and matle perpetual by 
parliament. Perpetual, I say, but still redeemable by the 
same authority that im^wsed them; wliich, if at any time it 
can pay off the (‘apital, will abolish those taxes which are 
raisetl to discharge the interest! 

By tliis means the quantity of property in the kingdom is 
greatly increased in idea, compared with former times; yet 
if we coolly consider it, not at all men’eased in reality. We 
may boast of large fortunes, and quantities of money in tlie 
funds. But where does tliis money exist? It exists only in 
name, in paper, in public faith, in parliamentary security: 
and that is uudoubtedly suflicient for the creditors of tho 
public to rely on. But then wliat is the pledge wliich the 
public faith has pawned for the security of tlieso debts ? The 
land, the trade, and the personal industry of the subject; from 
wliich the money must arise that supplies the several taxes. 
In these, therefore, and these only, tho property of the pubKc 
creditors does really and intrinsically ixist; and of course the 
laud, the trade, and the personal industry of individuals, ai'e 
330 ] diminished in their true value just so mu(;h as they arc pledged 
to answer. If A.’s income amounts to 100?. per annum ; and 


* Pro tempore^ pro npe^ pro comrMdOy Aretin. See Mod. l^n. Ilist. xxxvi. 
mhmitvr e\frvm prettvm at<pie anffescit, 116. 
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he is so far indebted to B. that, he pays him 50/. per annum 
for Ids interest; one-half of the value of A.’s property is trans¬ 
ferred to B, the creditor. Tlie creditor’s property exists in the 
demand wliieh he has upon the debtor, and nowhere else; and 
the debtor is only a trustee to Ids creditor for one-half of the 
value of his iiurome. In short, the property of a creditor of the 
public consists in a certain portion of the national taxes: by 
how much therefore he is the richer, by so much the nation, 
which pays these* taxes, is tlie poorer.^ Thus much is indis- 


f * Sir William Blackstonc hero adds :* 
—** The oirly advantage that Mn result 
to a nation from public debtsTs the in¬ 
crease of circulation by multiplying 
the cash of the kinf^lom, and creating 
a new species of currency, assignable 
at any time and in any quantity; al¬ 
ways, therefore, ready tc» ho employed 
in any beneficial undertaking, by means 
of this its transferable quality, and 3 ’et 
producing some profit even when it lies 
idle and unemployed. A certain i)ro- 
portion of debt seems, therefore, to be 
highly useful to a trading people ; but 
what that proportion is it is not for me 
to determine,”—“ It is a very erroneous 
notion indeed to suppose that the pro- 
l)crty of the kingdom is increased by 
national debts, contracted in conse¬ 
quence of the expenses of war. On 
the contrary, the principal of the debt 
is the exact amount of the property 
which the nation has lost from its capi¬ 
tal for ever. The American >^ar cost 
the nation 116 millions sterling, and 
the effect is precisely the same as if so 
much of its wealth and treasure in corn,* 
cattle, cloth, ammunition, coin, &c., had 
been collected together and thrown into 
the sea, besides the loss accruing from 
the destruction of many of its most pro¬ 
ductive hands. When this property is 
consumed, it never can be retrieved, 
though industry and care may acquire 
and accumulate new stores.^uch a 
supply, by no inode of taxation that 
has yet been devised, could be collected 
at once, without exhausting the pa¬ 
tience and enduran<>e of the people. 
But by the method of funding, the sub¬ 
jects arc induced to suppose that their 
suffering consists only in the payment 
of tlie yearly interest of this immense 


waste. The ruin is completed before 
the interest comnfences, for that is paid 
by the nation to the nation, and returns 
back to its former channel and circula¬ 
tion ; like the balls in a tennis-court, 
however they may be tossed from one 
side to the oilier, their sum and quan¬ 
tity, witliin tlie court, continue the 
same. The extravagance of individuals 
naturally suggested the system of fund¬ 
ing the public debts. When a man 
cannot satisfy the immediate demands 
of his creditor, it is an obvious expe¬ 
dient to give him a promissory note to 
pay him at a future day, w’itli interest 
fur the time; and if this is an assign¬ 
able note, so that the creditor may be 
enabled to persuade another to advance 
him the principal and to stand in his 
place, it is exactly similar to the debts 
or securities of government, except 
that, in general, they arc not payable 
at any definite time. All debts, when 
no effects remain, both in public and 
private, are certoin evidence of tlie 
waste and consumption of so much 
property, which nothing can restore, 
though frugality and industry may al¬ 
leviate the future consequences. When 
a debt is contracted, a man is not richer 
for paying it; if he owes one hundred 
jiounds, and jmys interest for it, he is 
in no degree richer by calling in one 
hundred pounds from which he receives 
the same interest, and therewith dis¬ 
charges the debt: but probably, if he 
docs so, he will feel himself more com¬ 
fortable and independent, and will find 
his credit higher, if his occasions should 
oblige him to borrow In future. So it 
is with governments; when the debt Is 
contracted, and the money spent, the 
mischief is done; the discharge of the 

y 2 
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[ 331 ] 


piitably certain, that the present magnitude of our national 
incumbrances is productive of tlie greatest inconveniences. 
For, first, tlie enormous taxes, that are raised upon the 
necessaries of life for the payment of the interest of this debt, 
ore a hiul; both to trade and manufactures, by raising tlie 
price os well of the artifi(;er’s subsistence as of the raw material, 
and of coiu’se, in a much greater proportion, the price of tlie 
commodity itself. Nay, the very increase of paper circulation 
itself, when extended beyond what is requisite for commerce 
or foreign (ixchange, has a natural tendency to increase the 
price of provisions as well as of all other raercliandize. For, 
as its effect is io multiply the cash of the kingtlom, and this to 
such an extent that much must nimain unemployed, that cash 
(which is the univcrsiil measure of the respective values of all 
other commodities) mTist nct;essarily sink in its own vahuj, and 
cverytliing grow comparatively dearer. Secondly, if jiart of 
this debt be owing to forcign(*rs, they draw out of the kingdom 
amuially a (‘onsiderable quantity of specie for the interest. 
Thirdly, if the whole be owing to subjects only, it is then 
charging the active and industrious subject, who pays his share 
of the taxes, to maintain the indolent and idle creditor who 

t 

receives them. Lastly, and priindpidly, it weakens the internal 
strength of a state, by anticipxting those resources which 
should be reserved to defend it in case of necessity. The in¬ 
terest we now ]iay for oiu* debts would be nearly sufficient to 
maintain any wm*, that any national motives could require.^ 
And if our ancestors in King William’s time had annually 
paid, so long as their exigencies lasted, ev(in a less sum than 
we now annually raise iqwn tludr account, they would in tlu^ 


debt can odd nothing (or little compa¬ 
ratively) immediately to the stock or 
capital of the nation. Bu^ yet these 
important consequences may be ex¬ 
pected from it, viz., from the abolition 
of taxes upon a melancholy catalogue 
of the necessary articles of life, taxes 
which take from those who have nothing 
to spare, the price of labour would be 
lowered, manufactures would flourish 
with renewed vigour, the minds of the 
people would be cheered, and the na¬ 
tion would again have credit and spirit 
to meet its most formidable enemies, 
and to repel and resent both injury 


and insult. All the nations of Europe 
have learnt from such dear-bought ex¬ 
perience that poverty and misery are 
the inevitable consequences of war, as 
to give us reason to hope that the lives 
and property of mankind will not, in 
future,^ dissipated with the profusion 
and wantonness of former times.'*-- 
[Christian.] 

■ ^It must be recollected that when 
Sir William Blackstone thus wrote, 
the national debt was not a sixth part 
of what it at present amounts to ; but 
neither were wars coiuluclcd on so 
large or so expensive a scale.* 
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time of war have home no greater burdens, than tliey have 
bequeathed to and settled upon their posterity in time of 
peace, and might have been eased the instant the exigence 
was over. 

The respective produces of the several taxes before men¬ 
tioned were originally separate and distinct funds; being 
securities for the sums advanced on each several tax, and for 
them‘only. But it became necessary, in order to avoid con¬ 
fusion, to reducB the number of these separate funds, by 
uniting and blending them together. * In tliis way ’ three 
(capital funds ‘ were formed ’ (the aggregate fund and the 
general fund, so called from such union and adffition; and the 
South Sea fund), being the produce of the taxes appropriated 
to pay the interest of su(*h part of the national debt as was ad¬ 
vanced by tliat company and its ann#tauts. ‘In 1786, by 
the statute 27 Geo. III. (\ 13, these three fimds were united 
into the “ Consolidated Fundand by 56 Geo. III. c. 98, 
the consolidated fund, or revenue, of Great Britain was com¬ 
bined with that of Ireland, fonning the Consolidated Fund of 
the Unitcnl Kingdom, pledged for the payment of the interest 
of the Oonsolidated National Debt of the United liingdom.* 

Tlie customs, excises, and other taxes, which ore to support [ 332 ] 
these funds, depending on contingencies, iq)on exports, im¬ 
ports, and consumptions, must necessarily bo of a veiy uncer¬ 
tain amount: but though some of them have proved unpi’o- 
ductive, and others deliciont, the sum total lias always bt'en 
considerably more tlian was sullicieiit to answer the ‘ annual ’ 
charge iqx)n them. Thcj surpluses therefore of the ‘tlicn 
existing’ tlirce gr(»at national funds, the aggregate, general, 
and South Sea funds, over and above the interest and annuities 
charged npon them, were directed by statute 3 Geo. I. c. 7, 
to be carried together, and to attend the disposition of parlia¬ 
ment; and were usually denominated the sinking fimd, be- ThcBiiikingfuud. 
cause originally destined to sink and lower the national debt. 

‘In 1786, when, as we have seen, the revenue of the kingdom 
was consolidated, the of one million was directed to be 
annually set apart from the income of the country towards the 
extinction of the debt; but although no objection existed to 
tliis scheme as long as the annual revenue exceeded the t‘x- 
penditurc, it became absurd when, in subsequent years, it was 
necessary to bonow the sura so reserveil; and in 1824 the 



326 


THE ROYAL REVENUE. 


plan of keeping up a nominal sinking fund, when in reality no 
surplus existed, was abandoned. In 1829, however, by the 
statute 10 Geo, IV. c. 37 (amended by the 3 & 4 Will. IV. 
c. 24), one-fourth paii of the actual annual surplus revenue 
(when there is such a surplus) was directed to be applied for 
the future in rediu^tion of the national debt. A board of com¬ 
missioners exists for regulating this business, composed no¬ 
minally of the spfsaker of the House of Commons, the chan¬ 
cellor of the exclujquer, the master of the rolls, the lord 
chi(!f baron of the Court of Exchequer, the accountant- 
general of the Court of Cliancery, and the governor and 
depnty-goven#r of the Bfiuk of England; but th(i actual con¬ 
trol is ("xercised by the chaTi(!cllor of the (exchequer, assisted 
by the governor and deputy-governor of the Bank of England. 
The most substantialfclief, bow(?ver, from the pressure of the 
national debt, has arisen from lowering^tho rate of interest; 
while the conversion from tiTue to time by the commissionci's 
(in pursuance of jx)wers given them for that pmpose) of por¬ 
tions of the perjwtual annuiti(^8 into teiTninable annuitic^s ex¬ 
piring at fixed periods, will ultimately effect some reduction 
both in the amount of the debt and in the annual payments 
on af'count of it. Nevertheless, by no means now existing is 
the total amSunt of the national debt ever likely to be mate¬ 
rially nxluced; and the policy adopted of late years has been 
rather to regulate the amount of taxation by the sum actually 
required from tiim? to time for the public service and the in¬ 
terest of the debt, than to raise sums for the reduction of the 
principal.’ 

Before any jTail of the * annual revenue)’ can be applied to 
diminish the principal of the public debt, it stands mortgaged 
by parliament to raise an annual sum for the maintenance of 
[ 333 ] the royal household and the civil list. For tlus purj)ose, in 
the reigns ‘of the Hiuioverian kings,’ the produce of certain 
branches of the excise and customs, the post-office, the duty 
on wine licenses, tlie revenues of the remaining Crown lands, 
the profits arising from courts of justice (which articles included 
all the hereditary revenues of the Crown), and also a clear 
annuity of 120,000?. in money, were settled on the king for 
life, for the support of his majesty’s household, and the honour 
and dignity of the Crown. And as the amount of these several 
branches was imceitain. if they tlid not rise annually to 
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800,000?. the parliament engrfjged to make up the deficiency. 

But soon after tlie accession ‘ of George the Third,’ the here¬ 
ditary and otlier revenues wore carried into and made a part 
of tlie aggregate fund, and the ag^egate ftind was charged 
with tlie payment of the whole aimuity to the Crown of 
800,000?,, ‘ subsequently increased to upwards of one million. 

A similar course was adopted on the accession of Geoi*gc the 
Fourth, William the Fouilh, and Ikt present Majesty, this 
appropriation only enduring for the life of the sovereign, in the 
spirit of the statute of Aiuie, st. 1, c. 7, s. 7, extended by the 
1 & 2 Viet. c. 95, s. 4, which provides tliat tlui hereditary 
revenues of the Crown shall not be alienable for any term 
longer than the life of the king or queen making the grant.’ 

Harohy the revenues themselves, being put under the same 
(•are and management as the other branches of the public 
patrimony, producejnoro and Jiro better collected than ‘ they 
‘otherwise would,* and the public is ‘consequently’ a gainer; 
and upon the whole it is doubtless much better for the Crown, 
and also ibr the iieojile, to have the revenue settled upon the 
modem footing rather than tlui ancient. For the CrowTi, be¬ 
cause it is more (*(utain, and collcctcnl with greater ease; for 
tins people, bcjcause tiny are now dtdivered fi'om the feudal 
hardslnps and other odious branches of the prerogative. 

The expenses‘fomierly’delraycKl by the civil list ‘ were ’ or ihc dvu list, 
thosi^ that in any shape, relate to civil government; as the ex- [ 334 ] 
peuses of the royal household; the revenues allotted to the 
judges; all salaries to officers of state, and every of the sove¬ 
reign’s servants ; the aj)pointment to foreign ambassadors; 
the maintenance of the royal family; the sovereign’s private 
expenses, or privy pume; and other very numerous outgoings, 
as secret service money, pensions, and oilier bountitis, which 
somcftimes ^ have so’ far ex(?e(?ded the revenues apjxjinted for 
that puiqK> 80 , that application has been made to parliament to 
discharge the dcjbts contracted on the civil list. 

The civil list is indeed properly the whole of the sovereign’s 
revenue in his oyni distinct capacity; the rest being rather 
the revenue of the public, or its creditors, thougli collected 
and distributed again, in the name and by the officers of tlie 
Crown: it now standing in the same place as the hereditary 
income did formerly; and, as that has gradually diminished, 
the parliamentary appointments have im'reosed. The whole 
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revenue of Queen Elizabeth difl not amount to more than 
600,000?. year; that of liiug Charles L was 800,000?., and 
the revenue voted for King Charles II. was 1,200,000?., though 
complaints were made (in the first years at least) that it did 
not amount to so much. But it must be observed, that under 
these suras were included all manner of public expenses; 
among which Lord Clarendon in his speech to the parliament 
computed, tluit the cliarge of the navy and land forces 
amounted annually to 800,000?., which wast ten times more 
than before the former troubles. The same revenue, subject 
[ 335 ] to the same charges, was settled on King James II,; but by 
the increase of trade, and more frugal management, it 
amounted on an average to a million and u half per annum 
(besides other additional customs, granted by parliament, 
which pro<lu(!ed an annual revenue of 400,000?.), out of which 
his fleet and army were maintained at t^ yearly expense of 
1,100,000?. After the Kevolution, when the parliament took 
into its own hands the annual support of tlie forces both mari¬ 
time and military, a civil list revenue was settled on the new king 
and queen, amounting, with the hereditary duties, to 700,000i 
l)er annum ; and the same was continued to Queen Anne 
and liing George I. That of King George II., we have seen, was 
nominally augmented to 800,000?., and in fact was considerably 
more ; ‘ while tliat of his successor, George the Third, reached 
1,030,000?., besides siuus voted by parliament for the dis- 
cliarge of debts. In the reign of William the Fourth variouB 
payments previously charged on the civil list, as the salaries 
of high and judicial officers and diplomatic pensions and 
salaries, were made directly chargeable on the consolidated 
fund; in consequence of which a sum under 400,000?. a year 
at juesent suffices for the maintenance of the royal family, and 
for the payment of such other sums as axe still charged on the 
civil list. Indeed, the civil list annuities and pensions, diplo¬ 
matic and other salaries, including the expenses attending the 
administration of law and justice, do not at present amount in 
the whole to one million amuially, or less tlian one-fiftieth part 
of the total annual revenue of the kingdom, which now 
amounts, even in time of peace, to upwards of fifty millions. 
A moiety of tliat sum is required, as before stated, for the in¬ 
terest of the national debt; and the greater |)ortion of tlie 
residue is applied to the maintenance of the aimy and navy.’ 
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This finishes our inquiries into the fiscal prerogatives of the [ 336 ] 
sovereign; or his revenue, both ordinary and extraordinary. 

We have therefore now chalked out all the principal outlines 
of this vast title of the law, the supreme executive magistrate, 
considered in his several capacities and points of view. But, 
before we entirely dismiss tliis subject, it may not be improper 
to take a short comparative review of the power of the sove¬ 
reign, or prerogative of tlie Crown, as it stood in former days, 
and as it stands at present And we cannot but observe, that 
most of the laws for ascertaining, limiting, and restraining this 
prei'ogative, have been made within the compass of little more 
tliaii * two centuries ’ past, from the Petition of Right in 3 
Car. I, to the present time. So that the powers of the Crown 
are now to all appearance greatly curtailed and diminished 
since the reign of King James the First: particularly by the 
abolition of the Star^hamber and High Commission courts in 
the reign of Charles the First, and by the disidaiming of 
martial law and the power of levying taxes on the subject by 
the same prince: by the disuse of forest laws for * two cen¬ 
turies and by the many excellent provisions cnjic^ted under 
Charles the Second ; especially the abolition of military 
tenures, purveyance, and pre-emption; the Habeas CorpuB 
Act; and the Act to prevent the discontinuance of parlia¬ 
ments for above tliree years; and, since the Revolution, by 
the strong and emphatic avoids in which our liberties anj 
asserted in the Bill of Rights and Act of Settlement; by the 
Act for triennial, since turned into septennial, elections; by 
the ex<;lusion of certain offic^u's from tlio House of Commons ; 
by rendering the seats of the judges permanent, and their 
salaries libcjral and independent; and by restraining the royal 
pardon from obstructing parliamentary impeachments. Besides 
all tliis, if we consider how the Crown is im})overished and 
stripped of all its ancient revenues, so that it must greatly 
rely on the liberality of parliament for its necessary support 
aud maintenance, we may perhaps be led to think, that the 
balance is inclined pretty strongly to the popular scale, and 
tliat the executive magistrate has neither independence nor 
power enough left to form that check upon the lords and com¬ 
mons, which the founders of onr constitution intended. 

But, on the other hand, it is to be considered, that every [ 337 ] 
prince, in the first parliament after liis accession, has by long 



THE ROYAL PREROGATIVE. 


usage a truly royal addition to his hereditary revenue settled 
upon him for his life; and has never any occasion to apply to 
parliament for supplies, but upon some public necessity of the 
whole realm. Tliis restores to him that constitutional inde- 
pendence, which at his first accession seems, it must be owned, 
to be wanting. And then, with regard to power, we may find 
j)orhap8 that the liands of government are at least sufficiently 
strengthened; and that an English monarchy is now in no 
danger of being overborne by either tlie nobility or the people. 
The instruments of power are not perhaps so open and avowed 
as they formerly were, and therefore are the loss liable to 
jealous and invidious reflecitious; but they are not the weaker 
upon tluit account. In short, our national debt and taxes 
(besides the inconveniences before m(;ntioncd) have also in 
their natural consequences tlux)^vll sucli a weight of power into 
tlie executive scale of government, as we cannot think was in¬ 
tended by our patriot anccstoi*s, who gloriously straggled for 
the abolition of the then foiinidable ]mrts of the prerogative, 
and by an unaccoimtable want of foresight established this 
system in their stead. Tlie entire collection and management 
of so vast a revenue, being placed in the hands of the Cro>vn, 
have given rise to such a multitude of new officers created by 
and removable at tlie royal pleasure, that they have extended 
the influence of goverranent to evcTy corner of the nation. 
Witness the commissioners and the multitude of dependents 
on the (!UStoms, in every port of the kingdom; the commis¬ 
sioners of excise, * surveyors and collectors of the assessed, in¬ 
come, and land taxes,’ and tluiir num(?rons subalterns, in (miry 
inland distnet; tbe post-masters, and their servants, planted 
in every town, and upon every public road; and tli(5 commis- 
8ionei*s of tbe stamps, and their distributors, which are full as 
scattered and full as numerous; all wliich are either mediately 
or immeiliately appointed by tbo Crown, and removable at 
pleasure without any reason assigned: these, it requires but 
little penetration to see, must give that power, on which they 
depend for subsistence, an influence most amazingly extensive. 
To this may be added the frequent opportunities of conferring 
particular obligations, by preference in money transactions, 
which will greatly increase this influence; and tliat over those 
persons whose attachment, on account of thefr wealth, is fre¬ 
quently the most desirable. All this is the natural, though 
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perhaps the unforeseen consequence of erecting our funds of 
credit, and to support them establishing our present perpetual 
taxes: the whole of which is entirely new since the Eestora- 
tion in 1660; and by far the greatest part since the Eevolu- 
tion in 1688. And the same may bo said with regard to the 
officers in our numerous army, and the places which the army 
has created, AH which put together give the executive power 
so persuasive an energy with respect to the persons themselves, 
and so provailing*an interest with their friends and families, 
as will amply make amends for the loss of external pre¬ 
rogative. 

But, though this profusion of offices should have no effect 
on- individuals, there is still another branch of power; and 
tlittt is, not tlie influence only, but the force of a disciplined 
army; paid indeed ultimately by the people, but immediately 
by the Crown: raised by the Crora, officered by the Crown, 
commanded by the Crown. They are kept on foo't, it is true, 
only from year to year, and that by tlie power of parliament: 
but during that year they must, by the nature of our constitu¬ 
tion, if raised at all, bo at the absolute disposal of the CroTO. 
And there need but few words to demonstrate how great a 
trust is thereby reposed in the prin<'e* by his people; a trust 
that is more than equivalent to a thousand little troublesome 
prerogatives. 

Add to all tin’s, that besides the civil list, the immense 
revenue which is annually paid to the creditors of the public 
is first deposited in the royal excdiequcr, and thence issued out 
to the respective offices of payment. This revenue the people 
can never rcjfuse to raise, Ixicause it is made peq)etual by Act 
of Parliamcsnt: which also, when well considered, will appear 
to be a trust of great delicacy and liigh imjiortance. 

Upon the whole therefonj I think it is (dear, that, whatever 
tnay have bc(;ome of the nominal^ the real power of the Crown 
has not been too far weakened by any transtictions in tlie last 
centiuy. Much is indeed given up; but much is also acquired. 
The stern commands of prerogative have yielded to the milder 
voi(!e of influence: the slavish and exploded doctrine of non- 
resistance has given way to a military establishment by law: 
and to the disuse of parliaments has siw^cetjded a parliamentaiy 
trust of an immense perpetual revenue. Wlien our national 
debts shall be lessened; when the jxisturc of foreign affairs 
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will suffer our army to be thinned and regulated; and when 
our taxes shall be gradually reduced; this adventitious power 
of the Crown will slowly and imperceptibly diminish, as it 
slowly and imperceptibly rose. But till that shall happen, it 
will be our especial duty, as good subjects and good English¬ 
men, to reverence the Crown, and yet guard against corrupt 
and servile influence from those who are intrusted with its 
authority; to be loyal, yet free; obedient, and yet indepen¬ 
dent ; and, above evcrytliing, to hope that may long, very 
long, continue to be governed by a sovereign, who has ever 
manifested the liighest veneration for our free constitution; 
and will therefore never harlwur a thought, or adopt a per¬ 
suasion, in any the remotest degree detrimental to public, 
liberty. 
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chapter DL 

OR SUBORDINATE MAGISTRATES. 

In a former chapter of these Commentaries we distinguished 
magistrates into two kinds: supreme, or those in whom the 
sovereign power of tlie State resides; and subordinate, or those 
who act in an inferior secondary sphere. We liave hitherto 
considered tlie former kind only; namely, the supremo legis¬ 
lative power, or parliament; and the supreme executive power, 
wliich is the sovereign; and arc now to j)roceed to inquire 
into the rights and duties of the principal subordinate magis¬ 
trates. 

And hendu wo are not to inve\stigate the pow<5rs and duties 
of the gr(iat officers of state, the lord treasunjr, lord chamber- 
lain, th(! prin(upal secretaries, or the like; l>ecause I do not 
know that they are in that c*apacity in any considerable degree 
tlie object of our laws, or have any very important share of 
magistracjy conferred upon them, except that the secretaries of 
state are allowed ^ in certain cases ’ tie power of commitment 
in order to bring offenders to trial.'^ Neither shall I here treat 
of the oflSce and authority of tlie lord cliancellor, or the other 
judges of the superior (‘ourts of justice; because they will find 
a more proper place in the third part of these Commentaries. 

Nor shall I enter into any minute disquisitions, with regard to 
the rights ami dignities of mayors and aldermen, or otlier 
magistrates of particular corporations; because these are mere [ 339 ] 
private and strictly municipal rights, depending upon the 
domestic constitution of their respective franchises, * altliough 
controlled by general legislative provisions.’ But the magis¬ 
trates and officers, whose rights and duties it will be proper in 
this chapter to consider, are such as are generally in use*, and 
liave a jurisdiction and authority dispersedly throughout the 


• l Leon. 70; 2 Leon. 175; t^omb. .> Mod. 84; Salk. ;U7; Carth. 291. 
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kingdom, wliich are principally sheriffs, coroners, justices of 
the peace, constables, surveyors of highways, and overseers 
' and guardians' of the poor; in treating of all which I shall 
inquire into, first, their antiquity and origin'; next, the manner 
in which they are appointed and may be removed; and lastly, 
their rights and duties. And first of sheriffs. 

I. The antiquity 1. The sheriff is an officer of very great antiquity in this 

a^riginofthc jjjg name being derived from two Saxon words— 

scire gerofa, the reeve, bailiff, or officer of the shire. He is 
called in Latin mce-comesy as being the deputy of tlie carl or 
comeB; to whom tlic custody of the shire is said to have been 
committed at the fii’st division of tliis kingdom into counties. 
But the earls, in process of time, by reason of their high em¬ 
ployments and attendance on the person of the sovereign, not 
being able to transact the business of tlie (ioimty, were doU- 
vered of that bui-den;'* reserving to themselves the honour, 
but the labour was laid on tlie sherifl*. So that now sheriff 
does all the sovereign’s busineas in the county; and tliough he 
be still called viee^omeSy yet he is entirely independent of, and 
not subject to, the earl; the king, ‘ formerly * by his letters- 
patent ‘ but now by warrant under the hiind of the clerk of 
the privy council,® committing emtodiam comitatus to the 
slicriff*, and him alone. 

Tlie mode of Sheriffs woro formerly chosen by the inhabitants of tho 

Appuiotnientt . .. t n ,• 

several counties. In confirmation oi wluc’h it was ordained 
by statute 28 Edw. I. c. tliat the people should have elec¬ 
tion of sheriffs in every shire, where the shrievalty is not of 
inheritance. For anciently in some counties the sheriffs were 
hereditary; as I apprehend they were in Scotland till the 
statute 20 Geo. II. c. 43 * abolishefl heritable jimsdictions in 
that kingdom;’ and o continued in the county of Westmore- 
[ 340 ] land, * until very recently;’** the city of London having also 
the inheritance of the shrievalty of Middlesex vested in tlieir 
body by charter.® The reason of these popular elections is 
assigned in the same statute, c. 13, ‘‘that the commons might 
choose such as would not be a burden to tliem.” And herein 
appe^ plainly a strong trace of the democratic part of our 
constitution; in which form of government it is an indis- 

** Dalton, of SherifTs, c. 1. ^ 13 & 14 Viet. c. 30. 

* 3 & 4 Will. IV. c. 99, 8 3. * 3 Rep. 72. 
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pensable requisite that tlie people should choose tlieir own 
^nagistrates.^ This election was in all probability not abso¬ 
lutely vested in the commons, but required the royal appro¬ 
bation. For in the Gothic constitution, the judges of the 
county coxula (which ofiice is executed by our sheriff) were 
elected by the people, but confirmed by the king; and the 
foim of their election was thus managed; the people, or 
incolce territorii^ chose twelve electors, and tliey nominated 
three* persons, ex ^ibun rex •mum cmjirmabat,^ But with us 
in England, these popular elections growing tumultuous, 
were jmt an end to by the statute 9 Edw. IL st 2, which 
enacted, tliat the sheriffs should from thenceforth be assigned 
by the clianccllor, treasurer, and the judges, as being pei*8ons 
in whom the same trust might with confidence be reposed. 

By statutes 14 Edw. Ill, c. 7, 23 Hen. VI. c. 8, and 21 
Hun. Vlll. (5. 20, toe chancellor, treasurer, president of the 
king’s council, chief justices, and chief baron, are to make this 
electionM,nd that on th(5 morrow of All Souls in the exche¬ 
quer. T® statute of Cambridge, 12 Rich. II. c. 2, ordains that 
the chancellor, treasure^, keeper of the privy seal, steward of 
the king’s house, the king’s chamberlain, (derk of the rolls, the 
justices of the one bench an<l tlie other, ba^pns of the ex¬ 
chequer, and all other that shall bo called to ordain, name, or 
make justices of the jx'ace, sheriffs, and other officers of the 
king, shall bo sworn to act indifferently, and to appoint no 
irum that suoth either privily or openly to bo put in office, 
but such only as they shall judge to bo the best and most 
sufficient. And the custom now is (and has been at least ever [ 341 ] 
since thb time of Fortescue,'* who was chief justice and chan¬ 
cellor to Henry the Sixth), that all the judges, together with 
tlio other great officers and privy counsellor, meet in the 
exchequer (formerly on the morrow of All Souls, but now the 
morrow of St Martin)* yearly; and then and there the judges 
propose tliree persons, to be re]X)rted (if approved of) to the 
sovereign, who afterwards appoints one of them to be sheriff.^ 

This <ai8tom of the judges proposing three persons seems 
bonwed from the Gotliic constitution before mentioned; with 

' Montesq. Sp. L. b. 2, c. 2. » By virtue of the stotutc 8 & 9 

» Stiem. de Jure Goth, 1. 1, c. 3. Viet. c. 11, the sheriffs of the counties 

** l)e LL. c, 24. in Wales nre assigned and appointed 

‘ 21 Goo. II. c. 48. as in England. 
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tliis difference, that among the Gk)ths the nominors were first 
elected by the people themselves. And this usage of ours, at^ 
its first introduction, I am apt to believe was founded upon 
some statute, though not now to be fojmd among our printed 
laws; fii-st, because it is materially different from the direction 
of all tlie statutes before mentioned ; which it is hard to con¬ 
ceive that the judges would have countenanced by their con¬ 
currence, or that Fortescue would have inserted in his book, 
unless by the authority of some statute; afid also because a 
statute is expressly referred to in the record, which Sir Edward 
Coke tells us*^ he transcribed from the council-book of 3 March, 
34 Hen. VI., and whitrh is in substance as follows. The king 
had of his o\vn authority appointed a man sheriff of Lincoln¬ 
shire, Avhich offi(*e he refused to take upon him; whereupon 
the opinions of the judges were taken, ^^mt should be done 
in this behalf. And the two chief justices. Sir Jolm Fortescue 
and Sir Jolm Pricot, delivered the unanimous opinion of 
tliem all, “ that the king did an error when ho maej^ person 
“ sheriff, that was not chosen and presented to him according 
“to the statute; that the person refusing was liable to no 
“ fine for disobedience, as if he had been one of the three 
“ persons chosen according to the tenor of the statute; that 
“ they would advise the king to liave recourse to the three 
“ l)ei*sons that were chosen according to the statute; or that 
“ some other thrifty man be entreated to occupy the office for 
[ 312 ] “this^year; and that, the next year, to eschew such incon- 
“ veniences, the order of the statute in this behalf made bo 
“ observed.” But notwithstanding tliis unanimous resolution 
of all the judges of England, thus entered in the council-book, 
and the statute 34 & 35 Hen. VIII. c. 26, s. 61, wliieh ex¬ 
pressly recognised this to bo the law of the land, some of our 
writers' have aflirmed, that the king, by his prerogative, may 
name whom he pleases to be shorifl', whether chosen by the 
judges or no. This is grounded on a very particular case in 
the fifth year of Queen Elizabeth, when, by reason of the 
plague, there was mo Michaelmas term kept at Westminster; 
so that the judges could not meet there in crastino ardmarum 
to nominate the sheriffs; whereupon the queen named th(im 
herself, without such previous assembly, appointing for the 


2 Inst. r)59. 


' Jenkins, 229. 
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most part one of the two remaining on tlio lost year’s list."*. 

And this case, thus circumstanced, is the only authority in 
our books for the making tliese extraordinary sheriffs. It is 
true, the reporter adds, tliat it was held that the queen, by • 
her prerogative, miglit make a sheriff without the election of 
the judges, non obstmte aliquo statuto in contrarium; but the 
do(;trine of nm chstante'sy which sets tlie prerogative above 
the laws, was effectually demolishetl by the Bill of Eights at 
the Revolution, Oacl abdicuited Weitminster Hall M'hcn King 
James abdicated the kingdom." However, it must b(i acknow¬ 
ledged, that tlu 5 practice of occasionally naming what arc 
(^oUed pocket-sheriffs, by the sole authority of the Crown, has 
uniformly continued to the present time; ‘ although this has 
only occurred occamnaU^, as on the death of the existing 
sheriff during his year of office.* 

Slieriffs, by virtue of several old statutosj are to continue nuration of iiis 
in their offi(!e no longer tlian one yt'ar: and yet it has been 
said® tliut a sheriff may be ap^winted durante bene pladto, or 
during the king’s pleasure. Tlujrefore, till a new shiu'iff be 
named, his office cannot bo dotcirminod, imless by his own 
deatli, or the demise of the Crown; in which last (’ase it was 
usual for the successor to send a new writ to the old slicriff;P 
hut now by statute 1 Ann. st 1, c. 8 , all officers apjwinted by [ 343 j 
the preceding sovereign, may hold their ofSces for six montlis 
after the demise of the Crown, unless sooner displaced by the 
succ(^ssor. We may furtlier ©bserve, that by statute 1 Rich. II. 
c. 11 , no man that has served the office of sheriff for one year, 
can bo compelled to serve the same again within three years 
afto. 

We shall find it is of the utmost importance to have the hib power ana 
sheriff appointed according to law, when we consider his j)ower 
and duty. These are either as a judge, as tlie keeper of the 
peace, as a ministerial oflScer of the superior courts of justice, 
or as tlie bailiff of tlio sovereign. 

In his judicial (;apa(*ity he ‘formerly* heard and determined a» judge, 
all cases of forty shiUings value and under, ift Jiis county court; 
and he has now a judicial power in divers other civil cases 

m Dyer, 225. to prevent their being rotumed to par- 

■ ‘ Cliorles I., before summoning the liament.* 

Long Parliament, appointed seven of ® 4 Rep. 32; DaTt. of Sherifib, 8. 

the leading patriots sheriffs, in order ^ Dalt. 7, ^ Dalt. c. 4. 
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As keeper of 
tlic peace. 


[ 344 ] 


As ministerial 
officer 


‘ OS on writs of trial in actions in tho sujwrior courts where tlie 
plaintiff s claim does not excf)cd 20t; and on writs of inquiry 
to assess damages in undefended suite; and in assessing tlie 
compensation to bo paid to the owners for lands taken for 
making railways and other public works.’ The sheriff is Kke- 
wise to decide the elections of knights of the shire (subject -to 
the control of the House of Commons), of coroners, and of 
verderora; and to return such as he shall determine to be duly 
elected. * < 

As tlio keeper of the king’s peace, both by common law 
and special commission, ho is the first man in the county, and 
superior in rank to any nobleman tlicrein, during liis offlcc).*" 
He may apprehend and commit to prison all jiersons who 
break tlie peace, or attempt to break it; and may bind any 
one in a recognizance to keep the peace. Ho may, and is 
bound, ex offido, to pursia?, and talro all traitoi’s, inurderem, 
felons, and other misdoers, and commit them to gaol for safe 
custody. Ho is also to defend his ffounty against any of the 
queen’s enemies when they come into' tlio land; and for tliis 
purpose, as well as for ketiping the peace and piu*suing felons, 
he may command all the j>eople of liis county to athiiid liim; 
wliicli is called the posse coniitatus, or jiower of the county 
and this summons every person above fifteen years old, and 
under the degree of a peer, is bound to attend upon warning,^ 
imder pain of fine and imprisonment.'* But tliougli the 
sheriff is tlius the principal conservator of the peace in liis 
coimty, yet by the express directions of the Great Charter, 
he, together with the constable, coroner, and c(?rtain oliier 
offi(!ers of tho sovereign, are forbidden to hold any pleas of tlui 
Crown, or, in other woixls, to tiy any criminal offence. For 
it would bo liighly unbec^oming, that the executioners of 
justice should be also tho judges; should impose, as well as 
levy, fines and amercements; sliould one day condemn a 
man to dcatli, and j)ersomilly execute him the next. Neither 
may he act as an ordinary justice of the peace during the 
time of his ofiic«>;'' for tliis would be equally inconsistent, 
he being in many respects the servant of the juvsticos. 

In his ministerial capacity, the sheriff is bound -to oxecuhi 


Stat. 2 Hen. V. c. 8 , 
Stat. 1 Mar. st. 2, c. 8. 
* Lamb. Eircn. 315. 


1 Roll. Kcp. 237. 
Dalt. c. 95*. 
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all process issuing from the superior courts of justice. In civil 
causes, * where tlie defendant is held to bail on the ground of 
beiqg about to leave England,' he is to serve the writ, to 
arrest, and to take bail, ^or the deposit in lieu of bail;' when 
the cause comes to trial, he must summon and return the 
jury; when it is determined, he must see tlie judgment of the 
court carried into execution. In criminal matters, he also has 
power to arrest and imprison; he retmns the jury; he has the 
custody of the delinquent; and he executes the sentence of 
the court, though it extend to death itself. • 

As the bailiff of the sovereign, it is his business to preserve AsboiiitTof 
the rights of the Crown within his bailiwick, for so his county 
. is frequently called in the wiits; a word introduced by the 
princes of tlie Norman lino, in imitation of the French, whose 
territory Avas formerly divided into bailiwicks, as tliat of 
England into counties.'^ He must seize to the sovereign’s 
ust‘ all lands dtivolvcd to tlie Crown by attainder or escheat; 
must levy idl fines and forfi'itures,* and must seize and keep 
aU waifs, wrecks, estrays, and the like, urJoss they be granted 
to some subje(!t. 

To ex(3cuto those various offices, tiia sheriff has under him [ 345 ] 
many infeiior officers; an undtir-sheriff, bailiffs, and gaolers; 
who must neitlujr buy, sell, nor farni tlieir offices, on forfeiture 
of 5()0Z.y 

undcr-sheiiff, ^ who must ^be nominated by the shc^riff umter-sheriff. 
within one month after his own appointment,’® usually performs 
all tlie duties of the office; a very few only excepted, where 
t® pemmal preseufie of tlie liigh-sheriff is necessary. But no 
midcr-shcriff shall abide in his office above one yearand if 
ho doiis, by statute 23 Hen. VI. c. 8, he forfeits 200?,, a very 
large jnmalty in those early days. Formerly no imder-sheriff 
or sheriff’s offiiier could practise as an attorney during the 
time he continued in such offic-e.** But these regulations were 
evadinl, by jiractising in the names of other attomies, and 
putting in sliam deputies by way of nominal under-sheriffs; 

* and the restiiction is now removed.’® ♦ 

Bailiffs, or sheriff’s officers, are either bailiffs of hundreds, Baiufft. 

" Fortcsc. de LL. c. 24. * Stat. 42 Kdw. Ill, c. 9. 

* 3 & 4 Wm. IV. c. 99. Stat. 1 Hen. V. c. 4. 

y Stat. 3 Geo. I. c. 15. * 6 & 7 Viet. c. 73. 

> 3 & 4 Will. IV. 0. 99, 8. 5. 
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or special bailiffs. Bailiffs of hundreds are officers appointed 
over those respective districts by the slieriffs, to collect fines 
therein, to summon juries, to attend the judges and justices 
at tlie assizes and quarter sessions, and nlso to execute writs 
and process in the several hundreds. But, as these are 
generally plain men, and not thoroughly skilful in this latter 
part of their office, tliat of serving writs, and making arrests 
and executions, it is now usual to join special baiUffs with 
them, who are generally mean persons employed by the 
sheriffs on account only of their adroitness and dexterity in 
hunting and seizing their prey. The sheriff being answerable 
for the misdemeanors of these bailiffs, ‘ when acting under his 
special authority they are thcnjforo usually bound in an 
[ 340 ] obligation Avith smeties for the due execution of their offi('e, 
and thence are called bound-bailiffs, which the common pciople 
have corrupted into a mu(;h more homely appcjUation. 

Gaoiere. Gaolers ai’C also the servants of the sheriff, and ho must bo 

rosj)onsible for their conduct. Their brnsiness is to keep 
safely all sudi persons as are committed to them by lawful 
warrant: and, if they suffer any such to escape, the sheriff 
shall answer it to the sovereign^ if it be a criminal matter; or, 
in a civil cose, to the party injured.® And to this end the 
sheriff must have lands sufficient witliin the county to answer 
the king and his people.^ The abuses of gaolers and slKniifs 
officers, toward the imfortuniite j)ersons in their cixstojy, Avere 
restrained and guarded tigainst by statute 32 Geo. II. c. 28, 
‘ whitdi Act lias been superseded, hoAVCver, by a number of 
subsequent statutes, regulating gaols according to the (daf^f 
persons or offender confined in tliem, and establishing visiting 
justices and government inspectors of prisons.’ 

The vast expense, which custom hod introduced in serving 
the office of high sleriff, Avas groAvn such a burden to the 
subject, that it was enacted, by statute 13 & 14 Cur. 11. c. 21, 
(made perpetual 1 Jac. II. c, 17), that no sheriff (except of 
London, Westmoreland, and towns wliich are counties of them¬ 
selves,) should keep any table at the assizes, except for his omi 
family, or give any pi-esents to the judges or their servants, or 
have more than forty men in livery; yet, for the sake of safety 

* Drake t. ^ke$, 7 T. B. 113. 

* Dalt. c. 118; 4 Rep. 34. 


' Stat. 9 £dw. II. Bt. 2; 2 Edw. III. 
c. 4; 4 Edw. III. c. 9; 5 Edw. 111. c. 4. 
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and decency, he may not have less tlian twenty men in Eng¬ 
land and twelve in Wales; upon forfeiture, in any of these 
cases, of 200/. 


[ 347 ] 


IT. Tlie coroner’s is also a very aiiuient office at tlie com- n- coroner. 

• The antlquiW 

mon law. He is called coroner, corcmatory because he hasajdoH^of 
principally to do with pleas of the Ctoto, or such wherein 
the sovereign is more immediately concerned.® And in this 
light tlie lord (ihief ^tice of the queen’s bench is the prin¬ 
cipal coroner in the kingdom, and may (if ho pleases) exercise 
tile jurisdiction of a coroner in any part of the rcalm.^ ]3ut 
there are also particular coroners for every county of England. 

* Formerly the number of them was ’ usually four, but some¬ 
times six, and sometimes fewer ;* ‘ most counties, however, are 
noAv divided into districts for this purjiose, under the statute 
7 S Viet. c. 92; and although coroners elected for such dis¬ 
tricts 111*0 coroners for the whole county, yet they hold inquests, 

(ixcept in cases of emergency, only in their own distii(*ts.’ 

This is of equal antiquity witli the sheriff, and was 

ordained together witli him to keep the jieaci'-, Avhen the earls 
gave up the wardship of the county. 

He is still chostm^ by tlie freeholders in the county court iTie mode of 
except whore tluj coimty is divided into districts, when he is 
chosen at some ]>lace within tlie district by the freeholders of 
th(i county resident in sucdi distri(;t’), as by the jHilhiy of our 


ancient laws ilia sheiiffs, and conservators of the peace, and all 
otluu* oflieei's wefe, who M’cn; concerned in iuattf)i*s tl]at affected 
tlifc libia’ty of the iieojdo; * and as verderors of the forest also 
were, whose business it was to stand betwesen tlie prerogative 
and the subject in the execution of the forest laws. For this 
pniqiose there is a writ at common law, de coronatore eUgmdo: 
in which it is exjnvssly commanded the sheriff', quod talem 
eligifaciat, qui melius et sdat, et velitj et posdt^ officio illi in- 
tendere” And in order to effect tliis the more surely, it was 


enacted by the statute of Westminster I. (3 Edw, L c. 10), 
that none but lawful and discreet knights should be chosen; 
and tliere was an instance in the 25 Edw. III. of a man being 


K 2 Iiiot. 31; 4 Inst 271. 
** 4 Rep. 57. 

* V. N. B. 163. 

* Mirror, c. 1, § 3. 


* The election of county coroners is 
regulated by statute 7 & 8 Viet. c. ii2.’ 

' 2 Inst, 558. 

« N. N. B. 163. 
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[ 3^8 ] 


i»imKioTi of liis 
pllko. 


fils power, 
and duty. 


removed from tliis office because he was only a menJiant." 
But subsequently it was thought sufficiont if a man liad lands 
enough to bci made a knight, whctlicr ho were really knighted 
or not: ^ for the eoroiior ought to have an estate sufficient to 
maintain the dignity of liis office, and answer any fines that 
may bg set upon him for lus misbehaviom-; ^ and if he has 
not enougli to answer, his fine shall bo levied on the county, 
as the punislunent for elecsting an insuffiedent officer.** Now, 
indeed, through the culpable neglect oft gentlemen of pro¬ 
perty, tliis office has been suffered to fall into disrepute, and 
get into low and indigent hands; so that, although formerly 
no coroners would condescend to be paid for serving their 
country, and they were by the aforesaid statute of Westmin¬ 
ster I. expressly forbidden to take a reward, under pain of a 
gi-eat foifeituro to the Cro^vn, yet for many years past they 
have only desired to bo chosen for the sjiko of their j>erqui- 
sites; being allowed fees for their attenchince by the statute 
3 Hen. VIL c. 1, wliich SirEdwuixl Coke eomjihiius of heavily,*’ 
tlioiigh since his time those fees luivc lieen much enlarged,** 
‘ and arc now fixed by the court of quarter sessions, and are 
paid out of the county rate.’ * 

* In borouglis which have a separate court of quarter 
sessions, the council uppomts and pays a fit jierson to be 
coroner for the borough.** In other borcuglis the (coroner of 
the county has jurisdiction,’ 

The coroner is chosen for life; but may Ix) removed, either 
by being mad<! shoi-iff*, wliich is an office incompatihle with the 
cither, or by Avrit de eoronatore exonerando, for a cause to be 
therein assigned, as that he is engaged in oth(*r business, is in¬ 
capacitated by years or sickness, has not a sufficient estate in 
the comity, or lives in an inconvenient pait of it.’' By the sta¬ 
tute 25 Geo. II. c, 20, extortion, neglect, or inisbohavioiir, arc 
also made causes of removal. 

The office and jxiwer of a coroner are also, like tliosc of th<5 
sheriff, either jiidicdal or ministerial, but jiriiicipally judicial. 
Tliis is in a great measure asccrtaincxl by statute 4 Edw. I., 


» 2 Tnst. 32. * Stut. 2.') Geo. II. c. 29. 

" F. N. B. 163, 164. ' See the statute 7 Will. IV. uiiil 

p F. N. B. 163, 1G4. 1 Viet. c. 68. 

Mirr. c. 1, § 3; 2 Inst IT.'i. “ ;> k 6 Will. IV. c. 76. 

■ -2 Inst. 210. F. N. B. 163, 164; 4 Inst. 271. 
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de officio coronatoris: and consists, first, in inquiring, when 
any person is slain, or dies suddenly, or in prison, concerning 
the manner of liis death. And this must be super mum 
corporis for, if the body be not found, the coroner cajinot 
sit'^ He must also sit at the very place where the death 
happened, ‘ but ho has jurisdiction although the cause of death 
happened out of his county or district* and his in^iiy is 
made by a jury ‘ of twelve at least,’ ^ from four, five, or six of 
the neighbouring ■toamj, over whom he is to preside. ‘ He may 
require the attendance of medical witnesses or assessors, and 
order a ^ost mortem examination of the body.’ * If any be 
found guilty by this inquest of miudor or other homicide, ho 
is to co^|nit them to prison for farther trial, and is also to in¬ 
quire concerning their lands, goods, and chattels, which arc 
Ibifeited thereby.® He must certify this inquisition (under 
his own seal and the seals of Iiis jurors),^ togetlior >vith the 
evidcuc(i thereon,*^ to the Court of Queen’s Behcdi, or the [ 349 j 
next assizes. 

Another branch of his office is to inquire concerning ship- shipwrecks, 
wrecks, and certify whether wreck or not, and who is in j)Os- 
sossiou of tlie goods. Concerning troasnre-trove, he is also 
to inquire wlio wore the linilers, anti wliero it is, and whether 
any one bo susptjcted of lumng found and concealed a trea¬ 
sure ; and that may Iks well jKsrceived (saitli the old statute 
“ of Edw. I.) whtsre one liveth riotously, haunting taverns, and 
“ hath done so of long time;” whoreupim he might be attixclied, 
and hehl to bail, upon this sns^iitsion only. 

‘ The coroiK'rs may appoint lit and projKT jiersons to act for nputy Oorewr. 
them us tleputics in tlie holding of inquests, subject however 
to the lonl chancellor’s appi-oval of sucli apj)ointment; and 
the coroner may at any time revoke such a})pointuicnt’'^ 

* ThuH, in the Gothic constitution, ■ 6 & 7 Will. IV, c. Stl; 7 Will, IV. 

before any fine was payable by the and 1 Vict. e. G8. 
neighbourhood for the slaughter of a • ‘ Before deodands were abolished 
man therein, ** de corpora delicti compare by the stat. U & 10 Vict. c. 02, he must 
ojM^rtelKLt; i. e., mm (am Jutsse tdiquem have inquired also whether it were 

iit Urritorio ieto mortnvm hivt /dum, quam liomicide or not, and whether any deo- 
vidneratyif* et C(C»unt» Potest &um homo dand hail accrued by the death.* 
vtianitxidiucaysdsndntoniori'^ (Stiem- *’ Stot. 33 lieu. VIII. c. 12; 1 & 2 
litiok, do Jure Gothor. 1. 3, c. 4.) l*h. & M. c. 13, 

* G Vict. c. 12. ' 17 Oco. IV. c. 64, s. 4. 

' 2 Hales, C. <■. 161, n. 6 & 7 Vict. c. «). 
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The ministerial office of the coroner is only os the sheriffs 
substitute. For when just exception can be taken to the sheriff, 
fcf suspicion of partiality (as that lie is interested in the suit, 
or of kindred to either plaintiff or defendiint), the process 
must be then awarded to the coroner, instead of the sheriff, for 


execution of the king's -writs.® 


III. JustlceH of 
tbe peace. 

The antiquity 
and origin of the 
office. 


[ 350 ] 


III. The next species of suboiTlinate magistrates that we 
have to consider are justices of the p^ej the principal of 
whom is the emtos rotulorum^ or keeper ot the records of the 
county. Tlie common law has evtT had a sjiecial oare and 
regard for the conservation of the peatn', for peace is the very 
end and foundation of civil society. And, thorefo^^ before 
the present constitution of justices was invented, there were 
peculiar officers appointed by the common law for the mainte¬ 
nance of the publi(! peace. Of these some liad, and still liave, 
tliis power annexed to other offices which they liold; others 
had it merely by itself, and were tlience named emtodes or 
conservatores pads. Those that were so virtute officii still 
continue, but the latter sort tiro su]>ei*seded by the modoiai 
justices. 

The queen’s majesty ^ is, by her offi<!C and dignity royal, the 
principal consemitor of the jHiact; within all her dominions; 
and may give autliority to any other to see the peace kept, 
and U) jiuiiLsli such as break it; hence it is usually called tlio 
queen’s (or king's) j)eacc. Tlie lord chancellor *or kee|xjr, the 
lord treasurer, the lord higli stewanl of England, tlie lord 
maixischal, the lord high constixble of England (when any sucli 
officum are in being), and all the justices of the court of (pwjen’s 
liencli (by virtufj of their offices), and the master of the rolls (by 
prescription), are general conservators of the peace tluoughout 
the whole kingdom, and may commit all lm;akers of it, or hind 
them in recognizances to keep it: * the other judges are only 
so in tlieir owm courts. The coroner is also a conscjrvator of 
tlie peace within his own coimty,*' as is also the sheriff; * and 
both of them may take a recognizantic or security for the j>eace. 
Constables, tything-men, and th(3 like, are also conservators of 
the jicace within their own jurisdictions; and may apprehend 


* 4 Inst. 271. 

' I^ombard, Eircnarch* 12. 


^ Brittou. 3. 

* F. N. B. SI. 


> Lamb: 12. 
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all breakers of the peace and commit them, till they find sure¬ 
ties for tlieir keeping it) 

Tliose that were, without any office, simply and mer% 
conservators of the peace, eitlier claimed that power by pre¬ 
scription,^ or were bound to exercise it by the tenure of tlieir 
lands or, lastly, were chosen by the freeholders in full county 
court before the sheriff; the wnt for their election (ftecting 
them to be chosen “ de probMus et potentwrdms eomitatus mi 
Hn custodeH But when Queen Isabel, the wife of Ed¬ 

ward IL, had contrived to depose her husband by a forced 
resignation of the Crown, and had set up his son, Edward III., 
in his place; this, being a thing tlien without example in Eng¬ 
land, it^as feared would much alarm the jieople; especially 
as tlie old king was living, though humed about from castle to 
castle, till at last ho met with an untimely death. To prevent 
tliereforo any risings, or otlier disturbance of the peace, the 
new king semt writs to all the sherifis in England, the form of 

which is preserved by Tliomas Walsingham," giving a plausible 

accoimt of the manner of his obtaining tlie Crown; to wit, L ^ J 
tliat it was done vpidus patris bene placito; and wiflial com¬ 
manding each sheriff that the peace be kept throughout 
bailiwick, on pain and i)eril of disinheritimco and loss of Me 
and limb. And in a few weeks after the date of these writs, 
it Wits oixlaincKl in parliament® tlmt, for the better maintaining 
and keei>ing of the porno in every coimty, good men and law¬ 
ful, which were no niaintainers to evil, or barretors in the 
countiy, should be assigned to keijp the peace. And in tliis 
manner, and upon this occasion, was the election of tlie con¬ 
servators of tlie peace taken from the people and given to the 
king; ^ this assignment being construed to be by the king s 
commission.^ But still they were called only conservators, war¬ 
dens, or keepers of the peace, till the statute 34 Edward III. 
c. 1, giive them tho pow'er of trying felonies; and then they 
acquired tlie more honourable appellation of justices.’’ 

These justices are apiK)iuted by special commission under 
the gix^at seal, the foim of wliicli was settled by all the judges, 

• 

• Stat, 1 Edw. HI. Bt. 2, c, 16,^ 

V Lamb. 20. 

<1 Stat. 4 Edw. 111. c. 2; 18Edw. Ill, 
bL 2, c. 2. 

' Lam^23. 


J Lamb. 14. 

^ Lamb. 15. 

^ Lamb. 17. 

■> Lam%. 16. 

■ IliBt. A.o. 1327. 
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Tln'lr nnmbcr 
atul quuliQca- 
tiuiis. 


A. D. 1590/ This appoints them all,‘ jointly and separately, 
to keep tlie peace, and any two or more of them to inquire of 
ailB determine felonies and other misdemeanors: in whi(‘h 
number some particular justices, or one of them, ore directed 
to be always included, and no business to be done >vitliout 
their presence: the words of tlio commission mnnins thus, 
“ quarttm aliquem vestrum A.B.C.D. unum esse volumtis;'' 
whence tlic pei’sons so named ore usually willed justices of the 
quorum. And formerly it was customary t6 appoint only m 
select numb(ir of justices, eminent for their skill and discTetion, 
to be of tlie quorum; but now the practice is to advance almost 
all of them to that dignity, naming them all over again in 
the quorum clause, except j^K^rhaps only some one intonsider- 
able person for the sake of })ropriety; and no exception is 
allowable, for not expressing in tlie form of warrants, &c., that 
the justice wlio issued them is of the quorum.^ When any 
jnstict! intends to act under this commission, he sues out a 
writ of dedimus potestatemy from the clerk of the Crown in 
chancery, em}X»wering certain j)ersons therein named to ad¬ 
minister 'the usual oaths to him, wliich done, he is at liberty 
to act 

Toucliing the number and qualifications of these justices; 
it was ordaineil by statute 18 Edw. III. c. 2, that tivo or three 
of the best njputation in eacli coimty shall be assigned to bo 
kcojwi’s of the jMjace. But these l>eing found ratluir too few 
for that purjKJse, it was provided by stituto 34 Ed>v. III. c. 1 
that one lord, and tluee or fom* of the luost worthy men in 
tlie county, with some learned in the law, shtill be made 
justices in every county. But aftcTwards the niunb(.‘r of 
justices, through the ambition of piivatc ],)ersons, bccauie so 
large, that it was thought necessiuy by statute 12 lvi(0i. II. c. 10, 
and 14 liiclu II. c. 11, .o rcstraiii th(nn, at fimt to six, and 
afU^rwards to (‘ight only. But this rule is now ilisnganlod, 
and the cause seems to Ite (as Lambard oljservt^d long ago),^ 
that the growing numljer of statute laws, committixl from time 


* Lamb. 43, 

* Sec the form itself, l.«mb. 35; 
Uurn, tit. JunticeBy § 1. 

" 26 (Jeo. II. c. 27 ; 7 Geo. HI. c. 21. 
The stut. 4 (Jeo. IV. c. 27, also enacts 
(hat ill all eases where the number of 
justices in uny city, town, or other 


place is limited, and only one or more 
of such justices Is or are of the quiiruniy 
all acts, orders, &c., of any two or more 
of such justices shall be valid, though 
neitlKT of them shall happen to be of 
tlie iiuoYum. • 

^ l#mb. 34. 
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to time to the clutrge of justices of the peace, have occasioned 
also (and very reasonably) their increase to a larger number. 

And, as to their qualifications, the statutes just cited dir#3t 
them to be of the best reputation, and most worthy men in 
the coqnty: and the statute 13 Rich, 11. st. 1, c. 7, orders them 
to bo of the most sufficient knights, esquires, and gentlemen of 
the law. Also by statute 2 Hen. V. st 1, c. 4, and st 2, c. 1, 
they must be resident in their several counties. ^ Nevertheless 
a justi(5e for two hdjpining counties may act for-one while re¬ 
siding or being in the other.’ ^ And because, contrary to the 
old statutes above mentioned, men of small substance had crept 
into Ithe commission, whose poverty made them both covetous 
and contemptible, it was enacted by statute 18 Hen. VL c. 11, 
tliat no justice should be put in commission if he had not lands 
to tlic value of 20^. per annum. And the rate of money being 
greatly altered since that time, it was enacted by statutes 5 
tleo. II. c, 18, * and 18 Geo. 11. c. 20,’ that every justice, 

‘ acting for a county ’ (except ^ such privileged j)ersons’ as are 
therein excepted), shall have 100/. per annmn clear of all de- 
duidions, ‘ or a reversion or remainder Avith reserved rents 
amounting to 300/. ])er annum,’ and if ho acts without such 
qualifl(‘ation lu) shall forfeit 100/. Tliis qualification is almost [ 353 ] 
an equivalent to tlic 20/, per annum required in Henry the 
SLxtli’s time; and of this the justice must now make oath. 

Finally it was provided by the Act 5 Geo. II., ‘ which is re¬ 
enacted in substance by the statute 6 & 7 Viet. c. 73,’ that no 
practising attorney, solicitor, or proctor, sluiU be capable of 
acting us a justice of the pnice.^ 

As the office of these justices is conferred by the CroAvn, so 
it subsists only during the pleasure of tlio sovereign, and is 
d(^termiuable, 1, Ry the demise of the CroAvn; tliat is, in six 
moutliK aftor.y Rut if the siimc justice is put in commission 
by the successor, he shall not be obliged to sue out a new 
dedimus, or to swear to his qualification afresh:* nor, by 
reason of any new commission, to take the oatlis more tlian 
once in tlie same reign." 2, Ry express writ under the gi'eat 

*11 & 12 Viet. c. 42. B. Ti. withip their respective limits and pre- 

" ‘ The statute 6 & 7 Viet., c. 73, con- cincts by charter, commission, or other- 
tains a proviso, that it shall not extend wise.* 
to any city or town being a cAinty of ^ Stat. I Aiin*c. S. 
itself, or to any city, town, cimiue port, “ Stat. 1 Geo. IIT. c. 13. 

(»r liberty, having justices of the peace " Stat. 7 Geo. UI. c. y. 
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eeal,** discharging any particular person from* being any longer 
justica 3. By siipei'seding the commission by writ of mper- 
sedeas, which suspends the power of all the justices, but does 
not totally destroy it, seeing it may bo revived again by another 
writ, called a procedendo. 4. By a new commission^ which 
virtually, though silently, discliarges all the former justices 
that are not included therein; for two commissions cannot 
subsist at once. 5. By accession of the office of sheriff or 
coroner.® Formerly it was thought, that if u man was named 
in any commission of the peace, and had afterwanls a new 
dignity conferred 11^)00 him, that this determined his office; 
he no longer answering the description of the commission: 
but now ^ it is provided, that notwithstanding a new title of 
dignity, the jnstice on whom it is conferred shall still continue 
a justice. 

The j)ower, office, and duty of a justice of tlie peace dejxjud 
on his commission, and on the sevenil statutes which have 
created objects of Ins jiu’isdii'tion. His commission, fii*st, 
empowers him singly to conserve the }x?a(*e; and tlienhy gives 
him all the j)ower of tlie ancient conservatoi’S at the coTumon 
law, in suppressing riots and affrays, in taking securities for 
the peaiie, and in apprehending and committing felons and 
other inferior criminals. It also crapjwers any two or more to 
hear and diitormine all felonies and other offences; wliich is 
the groiuid of their jurisdiction at sessions, of which more will 
be said in its proper place. And as to the ]X)wors given to one, 
two, or more justices by the several statutes, which from time 
to time have heaped upon tliom such an infinite vaiioty of 
business, that few care to und(3rtake, and fewer undei-stand, the 
office; they are such and of so gre^t importance to the public, 
that the country is greatly obliged to any worthy magis¬ 
trate, that without sinistci* views of Jiis own will engage in this 
troublesome ^rvice. And therefore, if a .well-meaning justice 
makes any undesigned slip in Ins prat4i(*e, great lenity and 
indulgence are shown to him in the courts of law; and there 
arc many statutes made to protect him in the upright discharge 
of his office;® which, among other j)rivileg(iB, prohibit such 
justices from being sued for any oversight, without notice 


^ Lamb. 67. « * Stft. 7 Jac. 1. c. 5; 21 Joe. I. 0 .12; 

Stat. 1 Mar. at. 2, c. 8. 24 Geo. II. c. 44. * See uowthe atatutc 

•* Stot. 1 Edw. VI. c. 7. 11 & 12 Viet. c. 44.* 
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^leforehand; and stop all suits bcgan^ on tender moj^e of suffi¬ 
cient amends. But, on the other hand, any malicious^or 
tyrannical abuse of their office is usually severely punished; 
and all persons who recover a verdict against a justice, for any 
wilful or malicious injury, are entitled to ‘ full costs of suit as 
between attorney and client.’ ^ 

It is impossible, upon our present plan, to enter minutely 
into the particulars of the accumulated authority thus com¬ 
mitted to the charge of these magistrates. I must therefore 
refer myself at present to such subsequent part of those Com¬ 
mentaries as will in their timus comprise almost every objwt 
of tlie justice’s jurisdiction.* 

I shall next consider some officers of lower rank than tliose 
which have gone before, and of more confined jurisdiction; 
but still such as are universally in use through every part of 
the kingdom. 


[ 355 ] 


IV. Fourthly, tlien, of the constable. The word cmBtahU nr. 
is frequently said to bo derived from tlio Saxon koning-stai)el, wid o^n of 
and to signify tli(5 support of the king. But as e borrowed 
the name as well as tluj office of (‘onstable from the French, I 
am rather inclined to deduce it, with Sir ITemy Spelman and 
I)r. Cowell, from that language; when^in it is plainly derived 
from tlio Latin cornea atalulij an officer well known in the 
empire: so called because, like tlie great constable of Fmnce, 
as well as the lord liigh constable of England, he was to regu¬ 
late all matters of cliivalry, tilts, tournaments, and feats of 
anus, wliiclyvere j)erfonned on hoi’seback. This great office 
of lord higli constable has been disused in England, except 
only ujx)n gi'oat and solemn occasions, as the king’s coronation 
and the like, ever since the attainder of Stafford Duke of 
Buckingham, under King Henry VIIL ; as in France it was 


f * The principal statute is the Act 
11 tc 12 Viet. c. 44. As to the notice 
required, and the time within which ac¬ 
tions against justices must be brought, 
see vol. ill. pp. 335, 336.’ 

* ‘ Sir William Blackstone here * re¬ 
commence to the student the perusal of 
Mr. Lambard’s Eirmarchaf aift Dr. 
Bum’s Jiutice of Me Peace ; wherein he 
will find everything relative to this 


subject, both in ancient and modem 
practice, collected with great care and 
accuracy, and disposed in a most clear 
and judicious method. ‘ The former 
work, howevervaluable as an authority, 
is practically obsolete; while Bum’s 
Justice, although a valuable work of 
reference, is by no means adapted, in 
its present form, to the perusal of stu¬ 
dents.* 
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supprosse^about a icentury aflfcer by an edict of Louis XIEI. - 
but from his office, says Lambard/ tliis lower constablcsbip 
was at first drawn and fetched, and is as it were a very finger 
of that hand. For the statute of Winchester,'* which ‘ is the 
first legislative provision respecting’ them,*' directs tliat, for 
the better keeping of the peace, two const^ibles in every him- 
dred and franchise shall inspect all matters relating to arms 
and armour. 

The constables ‘ we are now speaking of’ are of two sorts, 
high constables and petty conshibles. Tlio former were first 
ordained by the statute of Winchester, as before mentioned; 
are appnnted at the court-leets of the franchise or hundred over 
which they preside, or, in default of that, by the justices ‘ at 
n spcfdal si'ssions, imder the statute 7 & 8 Viet. c. 33.’ They 
are removable by the same authority tluit ai)pointed them.* 
The petty constables are inferior officers in every town and 
• parish subordinate to the liigh constable of the hundred, fii'st 
[ 35G ] instituted about the reign of Edwaixl III.“ Tlicsc jxitty con¬ 
stables have two offices united in them: the one ancient, the 
other modem. Their ancient office is that of licad-lxiroiigh, 
tithing-man, or borsholdcr; of whom wo formerly sj)oke, and 
who arc as ancient as the time of Iflng Alfred; their more 
modem office is that of constable mei-ely; which was apiHiintcd 
(as Avas obs(!rved) so lately us the reign’of Edward III., in 
order to assist the liigh constable.” And in general, the ancient 
hcnd-borouglis, tithing-mon, and Ixirsholders, were made use of 
to serve as petty constables; though not so generally, but that 
in many places they still continue distinct officera fTOm the 
(‘unstable. They were all chosen Iiy the jury at court-lcct; 
or if no court-leet was held, were appointed by two jnstici^s of 
the peace.® ‘ Now, however, parish constabh^s arcs chosen by 
the justices at a petty 8( .^sionsholden yearly for that purjxiso in 
every petty sessional division, from lists of qualified persons 
made out by the overseers.’** 

Tholr power, The general duty of all (‘onstables, both high and jxstty, as 
fittwiuy. well as of the other officers, is to keep the pciace in their 

Philips* Life of Pole, il. Ill, " T.omb, 0, 

Of constables,^. “ Stat. 14 k 15 Car. 11. c. 12. 

13 Edw. 1. c. 6. ^ * Sec the statate 5 & fi Viet. c. lOO, 

l^lk. 175,180. extedUed and amended by the statutes 

Salk. 150. 7 & S Viet. c. 52, and 13 & 14 Viet. 

Spelm. Gloss. 148. c. 20 ' 
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^veral districtB; and to that purpose they are armed with 
very large powers, of arresting and imprisoning, of breaking 
open houses, and the like: of the extent of which powers, 
considering wha4 manner of men are for the most part put 
into tliese offices, it » perhaps very well that they are gene¬ 
rally kept in ignorance. One of their yincipal dirties, arising 
from the statute of Winchester, which appoints them, is to 
keep watch and ward in their respective jurisdictions. Ward- 
guard, or fkistodiap is cliiefly applied to the daytime, in order to 
apprehend rioters, and robbers on the higj|ways; the manner 
of doing whieh is left to the discretion of the justices of the 
peace and the constable: the hundred being however answer- 
able for all robberies (Committed therein by daylight, for having 
kept negligent guard. Watch is proi)erly applicable to tlie 
night only (being called among our Teutonic ancestors \uacht 
or wactd),^ and it begins at the time when ward ends, and ends 
wlicn that begins: fi^r by the statute of Winchester, in walled [ 357 ] 
towns the gates shall be chased from sim-setting to sun-rising, 
and watch shall be kept in every borough and town, especially 
ill the summer seiisou, to apprehend all rogues, vagabonds, and 
iiight^walkei'S, and make them give an account of themselves. 

TJie constable may apjioiiit watclmion, at his discretion, rega¬ 
led by the custom of the phu^e; and these being liis deputies, 
nave fwr the time being the authority of tlieir principal.® ‘ A 
protection, siuiil*ir to tliat pi’ovidcd by tho legislatme for ma¬ 
gistrates unintentionally exceeding their authority, is also 
provided for conshibles.’ ‘ 


‘ Huskies these parish constables appointed annually, power sppciai 
IS given to justi(‘es of the peace ujion iniormation that dis- 
turhances exist or are apjirehended, to appoint and swear-in 
special constables from among tho persons qualified to fill the 
office of parish constable. One of tho Se<?retarics of Sfiite 
may, howevia*, on tlie representation of the justic'cs, order 


« DaU. .lust. c. 101. 

' Excuhins ti explanaiioMB quan wacia» 
t)ocant. Capitular. Ludov. Pii. c. 1, 
A.D. SI"). • 

" With regard to the infinite number 
of minute duties that arc laid upon 
constables by a diversity of statutes, I 
must again refer to Mr. Lombard and 
Dr. Burn; in whose compilations may 


be also seen what powers and duties 
belong to tlie constable or Uthingman 
indifferently, and what to the constable 
only, for the constable may do what¬ 
ever the tithingman may; but it does 
not hold e eonvern, the tithingman not 
having an equal power with the con¬ 
stable. 

‘ See vol. iii. pp. 335, 336. 
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persons to be sworn in though exempt by law from so 
serving.'* 

* Besides these ancient officers, we are next to notice the 
police force now established throughout England and Wales. 
The old system of the watchmen appointed, as already men¬ 
tioned, having been l^g found insufficient in towns, a system 
of police was established in the Metropolis at the close of the 
reign of George the Fourth and similar peace officers have 
been subsequently established in various large townf, either by 
special Acts of Pii||^ament jmssed for that purpose, witli the 
aid of the ToAvn Police Chiuses Act, 1847,'^ or by force of the 
several provisions of the Lighting and Watfihing Act (3 4 

Will. IV. c. 90), or in the case of boroughs, under the Muni¬ 
cipal^ Coriwration Act (5 & 6 WiU. IV. c. 70). The parisli 
constables liaving been also found imoquid for the duo pre¬ 
servation of peace, and the suppression of crime in many 
comities, power was given by the statutes 2 & 3 Viet. c. 93, and 
3 & 4 Viet c. 88, to the justices of the peace for any county, 
assembled in general or quarter sessions, to rejiort to one of 
Her Majesty’s Secretaries of State, that the ordinaiy offit^ers 
appointed for preserving the peace were not sufficient for 
that purpose, and the proteettion of the inhabitants and the 
security of property witliin the county, and stating how 
constables were needed for those jiuiposes, not cxceciding one 
man for every thousand inliabitants. General rules for the 
government, pay, clothing, and accoutrements of the constiiblcs, 
being then furnished by the Secretary of State, the justices 
may proceed (subject to liis approval) to appoint a cliief 
constable for the coimty, or for each parliamenbiry division 
thereof, the chief constable then appointing (subject to the 
approval of two or more justices in petty sessions) the other 
constables, and a suj)erintendent to be at tlio liead of the 
constables in each division; the whole, wlien sworn in, having 
all the powers, privileges, and duties which any constable duly 
appointed has within liis constablewick by virtue of the common 
law or of any statute. By the recent statute (19 & 20 Viet, 
c. 69), the discretionary power of ^adopting the act is taken away, 

" See 1 & 2 Will. IV. c. 41; 5 & 6 * See the statute 10 Geo. IV?c. 44; 

Will. ly. e. 43; and as to constables 2 fc3 Viet c, 47; and 2 & 3 Viet. c. 
appointed to keep the peace near public xciv. (local and personal), 
works, 1 & 2 Viet. c. 80. ” 10 & 11 Viet. c. 89. 
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and the justices of every county in which a constabulary has 
not been already established for the whole of such county, 
under tlie above Acts, are directed at the general or quarter 
sessions holden next after the Ist of December, 1856, to pro¬ 
ceed to estjiblish a suflScient police force for the whole of su(*h 
county, or where a constabulaiy is already established for a 
part of itj then for the rest of such coimty.’ 

‘ Various provisions are made by tliese statutes for the dis¬ 
tribution, in certain eases, of the iK)lk‘e force, according to the 
requirements of particular districts, and ^ consolidating the 
police of borouglis with those of the county, and giving tlie 
oflicers of each co-extensive powers. Tlie justices are required 
to report to one of the SecTetaries of State as to the number 
of offences, the number of p^ons apprehended, and other 
matters relating to tlie state of crime, and p)wer is given to 
luu* Majesty to appoint tliree persons as insjHictors, to visit and 
inquire into the state and efficiency of the police in eveiy 
county.’ 

‘ The police force, thus established, is paid by means of a 
police-nite made by the justices of the coimty assembled in 
g<uioral or quarter sessions, and levied with the county-i'ate, 

U|)on the ceriiliifate, however, of one of the Secrcttiries of 
that the police of any county or borough lias been 
maintained in a state of efficiency in point of numbers and 
discipline for the previous year, the Oommissionei's of tho 
Treasury are empowered to contribute towiirds tlie expenses of 
sucli poli<*e, a sura not exceeding one-fourth of the charge for 
their pay and clothing.’ 

V- We are next to consider tlie surveyors of the highways, v. Surveyors of 
Every parish is bound of (?ominon right to keep the higli-roads, 
that go tlirough it, in good and sufficient rcpaii-; unless, by 
reason of the tenure of lands or otherwise, tliis care is con¬ 
signed to some particular private person. Prom this burden 
no man was exempt by our aneuent laws, whatever other im- 
luunitic^s ho might enjoy: this being part of the trinoda necessitaB 
to whi(‘h every nmn's estate was subject; viz., cxpeditio contra 
Jmtem, ardum constructiOy et p<mtiu7n reparatio. For, though 
tiio reparation of bridges only is expressed, yet that of roads 
also must be imderstood; as in the Roman law, ad instructionea 
reparationeaque itinerum et pmtmm^ nullum gentia Tuminum, 

VOL. 1. 2 A 
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nullisque digmtatk ac veneratimea meritis, ceasare oporteU^ And 
indeed now, for the most part, the care of the roads only 
seems to be left to parishes; that of bridges being in great 
measure devolved upon the county *at large, by statute 
22 Hen. VIIL c. 5.^ Jf the parish neglected these r(?pairs, 
tliey might formerly, as they may still, be indicated for siK'h 
tlieir neglect: but it was not then incumbent on any par¬ 
ticular officer to call the parish together, and set them upon 
this work; for which reason, by the statute 2 & 3 Ph. & M. 
c. 8, suiweyors of |^e highways were ordered to be chosen in 
every parishL^' 

These surveyor were originally, accoi'ding to the sfaxtute of 
Pliilip and Mary, to be apjwinted by the constabhi and church¬ 
wardens of the parish; but ‘ they are now chosen annually by 
the inhabitants, and if the inliabitants omit to elect, the jus¬ 
tices may appoint them, under the regulations prescribed by 
the statute 5 & 6 Will. IV. c. 50. Parishes also may bo 
united into a district, having one district surveyor.’ 

Their office and duty consists in putting in exocnition a 
variety of laws for the repairs of the public highways, that 
is, of Avays hiading from one town to another; all which Maws 
wore consolidated and annmdtjd by the above-mentioned stii- 
tute 5 & 0 Will. IV. (*. 50.* Und(T tluit statutt^ th(5 suiTcyots 
have full powers to get materials and contract for getting and 
convoying them; and also to remove and compel the removal 
of nuisances, the cutthig of trees, and the o{>ening of ditches 
and chaiiLS,’* and the impounding of cattle straying on the 
roads. Cai-tways are required to bo twenty foot Avide; hoi'so- 


» C. 11, 74,4. 

y * The jurisdiction of the court of 
quarter sessions over the ^ailding and 
repair of county bridges has been rc> 
gulatcd by the statutes 14 Geo. II. c. 
.'33, s. 1; 43 Geo. III. c. 59; .52 Goo. Ilf. 
c. 110; 54 Geo. HI. c. 90; 55 Geo. III. 
c. 143; 5 & (} Will. 1V. c. .50, ss. 21, 22; 
and 4 & 5 Vict. c. 49. As to bridges in 
boroughs, see 13 & 14 Viet. c. 64.* 

■ This office, Mr. Dalton (Just. cap. 
*50) says, exactly answers that of the 
curatores viaruin of the Romans; but it 
should seem that theirs was an office of 
rather more dignity and authority than 
ours; not only from comparing the 


method of making and omciuiing the 
Roman ways with those of country pa¬ 
rishes, hut also because one Thermus, 
who \\as the curator of Uic riaminiati 
way, was candidate for the consulship 
with Julius Caesar. (Cic. ad Attic. 1.1, 
ep. 1.) 

* ‘ Amended and extended as to rail¬ 
way companies %nd railway crossings 
by 2 & 3 Vict. c. 45; 5 & 6 Vict. c. 55, 
s. 9; and 8 & 9 Vict. c. 20, s. 47; as to 
getting soil and materials from private 
lands, by 4 & 5 Vict. c. 51; and os to 
sale of parish lands by 8 & 9 Vict. 
c. 71.’ 

See also 11 & 12 Vict. c. 123, s 6. 
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ways eight feet; and footways three feet Various regulations 
are to be observed by persons driving along the roads^ and 
penalties are imposed for their infraction, and also on sur¬ 
veyors guilty of negligence or breach of duty. Provision is 
likewise made for stopping up and diverting highways where 
unnecessary or inconvenient, as well as for compelling their 
repair. To provide for the expense of the maintenance of the 
highways, the surveyors are empowered to levy a mte in the 
same manner and«on the same persons and property as in the 
case of rates for the relief of the poor.’As for turnpikes, [ 359 ] 
which are now pretty generally introduced in aid of such 
rates, and the law relating to them, these depend principiilly 
on the particular powers granted in the several road Acts, 
and upon some general provisions, which arc (Extended to all 
turnpike roads in the kingdom, by statute *3 Goo. IV. c. 126,’ 
amended by many subsequent Acis,*^ 

‘Owing, however, to the general introduction of railways, 
the tolls taken on tumpilto roads liave been so reduced in 
amount, tliat the justices are now authorised to apply a por¬ 
tion of the highway rates to the turnpike roads, on proof that 
the funds of any turnpike trust are deficient for tliat pmqioso.’® 

VI. I proceed, tlu;refore, lastly, to consider the overseers vr. ovprserrs 
and guanUans of the jioor; their origin, appointment, and duty. of tlie Pmir. 

Tlie poor of England, till the time of Henry VITT., subsisted 
entirely ujion private benevolence, and the charity of well- office, 
disposed Clunstians. For tliough it appears by the Minor, 
that by the common law the poor were to be “ sustained by 
‘i parsons, rectors of tlie cluirc^*, ^ .d the parishionei's, so tliat 
“ none of them die for default of sustenanceand though by 


* All street? being or becoming high- 
ways within any district to which the 
Public Health Act, 1848, is applied, 
are vested in and under the manage¬ 
ment and control of the Local Board 
of Health (11 & 12 Viet. c. 63; and 15 
& 16 Viet. c. 42, s. 13). Moreover, va¬ 
rious local Acts, incorporating **The 
Towns’ Improvement Clauses Act, 
1847 ” (10 & 11 Viet. c. 34), give power 
over highways to the commissioners 
named in the Acts.’ 

** ‘ 4 Geo. IV. cc. 16, 35, & 95; 5 Geo, 
IV.e. 69; 7 Geo. IV. c, 64; 7&8Geo. 


iy.ee. 24 A 30; 9 Geo. IV. c. 77; 1& 

2 Will. IV. c. 25; 4& 5 Will. IV. c. 81; 
5 & 6 Will, IV. c. 18; 2 & 3 Viet. c. 46; 

3 & 4 Viet. c. 39; 4 & 5 Viet. cc. 33,51; 
12 k 13 Viet. c. 46; 14 & 15 Viet. c. 38. 
As to turnpike roods in South Wales, 
7 & 8 Viet, c. 91, amended by 8 & 9 
Viet. c. 61; 10 & U Viet. c. 72; and 
14 & 15 Viet. c. 16, 8. 1; 17 & 18 Viet, 
c. 7. Turnpike Acts ore generally only 
passed for a certain term of years; but 
an annual Act is now usually passed for 
^eir continuation. (19 & 20 Viet. c. 49.)’ 

M7 & 18 Viet. c. 52, 

2 A 2 
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the statute 12 Eick IL c. 7, and 19 Hen. VIL c. 12, tlie poor, 
are directiid to abide in the cities or towns wherein they were 
bom, or such wherein they had dwelt for tliree years (wliieh 
seems to be the first mdiments of parish* settlements), yet till 
the statute 27 Hen. VIIL c. 25, I find no compulsory method 
chalked out for tliis purpose; but the poor seem to have been 
left to such relief as the humanity of their neighbouis would 
aflbiHi them. The monasteries were, in particjular, their prin¬ 
cipal resomce; and among other bad effects which attended 
the monastic institutions, it Wiis not perhaps one of the least 
(thougli frequently esteemed quite otherwise) that they sup- 
port(;d and fed a veiy numerous and very idle jwor, whose 
sustenance depended upon what w as daily distributed in alms 
[ tSfiO ] at the gates of the religious houses. Hut, upon the totid dis¬ 
solution of these, tlie inconvenience of thus ciK'ouraging the 
poor in liabits of indolence and beggary w^as quickly fi^It 
throughout the kingdom; and abundance of statutes were 
made in the reign of King Henry the Eighth and liis children, 
for providing for tlie poor and impotent, which, the preambles 
to some of them recite, had of late years greatly increased. 
Tliese poor w'ore principally of two sorts: sick and impotent, 
and therefore unable to work; idle and sturdy, and therefore 
able, but not willing to exercise any honest employment. To 
provide in some measure for both of these, in and about tho 
metropolis, Edward the Sixth foimded three royal hospifciLs: 
(Jlirist’s and St. Thomas’s, for the ndief of the’impohmt 
through infancy or sickness; and Bridewell, for the punish¬ 
ment and employment of the vigorous and idle. But the^o 
were far from being sufficient for the care of the poor througl^g 
out the kingdom at large; and therefore, after many other 
fruitless experiments, by statute 43 Eliz, c. 2, overseers of the 
poor were appointed iu every jiarish. 

iTie mode of By the statuto lost mentioned, these overseers were to bo 

appointment. nQuiinated yearly in Easter week, or witliin one month after, 

by two justices dwelling near the parish; * but now by tho 
statute 54 Geo, III. c. 91, the ap[X)intments are to bo made 
within fourteen days after tho 25th day of March in ea<!h 
year.' The overseers must be substantial householders, and so 
expressed to be in the appointment of the justices.^ 

' '2 liOnAiaym. 13'J4. 
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Tlieir office and duty, according to the same s&tute, are Thoir office and 
principally these: first, to raise competent sums for the neces- 
sary relief of the poor, impotent, old, blind, and such other 
being poor and not able to work; and secondly, to provide 
work for such os are able, and cannot otherwise get employ¬ 
ment. For these joint pnr|)oses they are empowered to make 
and levy rates upon the several inhabitants of the parish, by [ 361 ] 
the same Act of Parliament; wliich has been farther explained 
and enforced by Several subsequent statutea 

The two great objects of tliis statute seem to have been, 

1. To reli(jve the impotent poor, and them only. 2. To find 
employment for sucli as are able to work; and this principally 
by j»roviding stocks of raw materials to be worked up at their 
sepamte liomes, instead of accumulating all the poor in one 
common Avorkhouse.* 

Its only defect was confining the management of the poor 
to small parochial districts, which are frc({uently incaj)able of 
fumisliing proi)er work, or providing an able director. How¬ 
ever, th(3 laborious jxx)r were then at liberty to seek employ¬ 
ment AAherover it was to be had; none being obliged to reside 
in tlio places of their settlement but sucli as were imable or 
unwilling to Avork, and those places of settlement being only 
such Avhere tlujy weri^ dom, or had made their a5ode, originally 
for three years, and afterwards (in the case of vagabonds) for 
one year only. 

After tlu! llostoration a very different plan was adopted, [ 362 ] 
Avliich rendered the employment of the j>oor more difficult, 
by authoring the subdivision of j)aiishos; greatly increased 
#ieir number, by confining them all to their respective dis- 


V * Sir William Blackstonc condemns 
the workhouse system of his day as* a 
practice which put the sobor and dili¬ 
gent upon a level (in point of their 
earnings) wKh tliosc who were disso- 
lute and idle, depressed tlic laudalde 
emulation of domestic industry and 
neatness, and destroyed all endearing 
family connexions, the only felicity of 
the indigeut. If none were relieved, 
< continues the learned commentator,* 
but those who arc incapable to get their 
livings, and that in proportion to their 
incapacity; if no children were re¬ 
moved from their parents but such as 


ore brought up in rags and idleness; 
and if every poor man and his family 
were regularly furnished with -mplay- 
ment, and sllowed the whole profits of 
their la&our, a spirit of busy cheerful¬ 
ness would soon diffuse itself through 
every cottage; work would become 
cosy and liabitual, when absolutely ne¬ 
cessary for daily subsistence; and the 
peasant would go through his task with¬ 
out a murmur, if assured that he and 
his children (when incapable of work 
through infancy, age, or infirmity), 
^pDuld then, and then only, bo entitled 
to support from his opulent neighbours. 
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tricts; gave birth to the intricacy of our poor laws, by multi¬ 
plying and rendering more easy the methods of gaining 
settlements; and, in consequence, created an infinity of ex¬ 
pensive laAvsiiits between contending neighbourhoods concern¬ 
ing those settlements and removals. 

By the statute 13 & 14 Car. II. c. 12, a legal settlement 
was declared to be gained by birth ; or by inhxiitanci/y apprenr 
ticesMpj or service for forty days; wMiin^which period all 
intniders were made removable from any parish by two jus¬ 
tices of the j)eace, unless they settled in a tenement of the 
annual value of lOZ. The frauds natartdly consequent upon 
tliis pTOvision, wliieh gave a settlement by so short a residence, 
produced the statute 1 Jac. IT. c. 17, which directed notice in 
M'riting to be deliverc'd to the parish officers, before a settle¬ 
ment could be gained by such residence. Subsequent provi¬ 
sions allowed other circumstances of notoriety to be cqumilent 
to such notice given; and those circumstances were from time 
to time altered, enlarged, or restrained, whenever the exjxri- 
t‘iu‘o of new inconveniences, arising daily from now regula¬ 
tions, sugg(,‘sted the necessity of a romody. And the doctiino 
of certificates u tis inventf^d, by way of countorj)oisc, to restrain 
a man and liis family from ac'quuing a new settlement by any 
length of residence whatever, unless in two particular oxcepfrjd 
Cixses; Avhich made parishes very cautious of giving such 
(Hutificati's, and of course confined the poor at home, wliere 
frequently no adequate employment could be had. 

‘By the statute 22 Geo. III. c. 83(commonly known as 
Grilhert's Act) parishes were enabled to })rovide jworhouses 
the reception of paupei*s, ov(^r wliom a governor was to be 
appointed by the justices, and regulations were made for theii' 
being duly visited. A guardian was to l>c appointed for each 
parish adopting the Act, and power was given to visitors and 
guardians to contract with persons to provide the poor in tlie 
jxwrhottses \ritli diet and clothing, commonly farming 

tJte poor. The statute also ja'ovidcd for children baling put out 
to service, or Ixmnd out as parisli aj>prentices, by the guardians, 
with the ap])robation of the*visitor; and the guardians were 
rerpiired to find employment for i>aor jhthoiih able and willing 

^ Explained and amended by 35 c. 74; 43 Geo. IIT. c. 110; .50 Geo. III. 

III. c. 35; 41 Geo. Ilf. 0 . 9; 42 Geo. TIT. c. 50 ; 1^2 Geo. IV. c. 5G. 
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to work, but who could not get emplo)rment; while idle per¬ 
sons might be sent to the house of correction. The adoption 
of tliis Act, however, was not compulsory on parishes, and, 
consequently, it has never been in universal operation.’ 

‘ By tlie statute 35 Geo. III. c. 101,* repealing so much of 
the statute 13 & 14 Car. II. c. 12, as enabled justices to 
remove persons likely to become cliargeablo, no person (except 
felons, rogu(3s, and vagabonds)^ was to bo removable until 
ho bet^amo actiUiUy chargeable; and jx}wer was given to 
suspend the removal of sick persons. The same statute 
dt^cliircd that no pcjrson should thereafter gain a settlement by 
delivery and publuiution of a written notice, nor by paying 
taxes for a tenement of less tlain lOZ. yearly value. The sta¬ 
tute 59 Geo. III. c. 12 (commonly called Sturffes Boume'e 

Act) emjx)wered paiLshes to eshiblisli select v(\stries for the 
<M)ii(?erus of the |K)or; to build or enhirge >yorkliouses where 
none, or an insuilicient one existed befom l^u'isluis were 
also enabled to provide land for the em])lo)auent of tlie j)oor, 
not ox(*<HMling tw^enty ficres,** Own(u*s, instead of the occnpici's 
of ccalaiu houses, were nmdts rateable. Pow(U' was given to 
remove chargeable poor boni in Scotland, Inland, and in tlie 
Isle of Man, Jei*sey, and Guernsey, although they have not 
committed any act of vagi'aiicy. Another statute of tlui same 
scission, 59 Gch). III. c. 50, enactol that no settlmiient sliould 
b(i ac’qiiired by n'uting any tenement except a house or laud 
in the paiish, of the annual value of lOZ., hired and rented for 
a year; but this Act was soon afh'rwards reixiah'd by the 
statute G Geo, IV. e. 57, wliidi, as aiueuded by the statute 
1 Will. IV. c. 18, rc-enaets, with various restiletions to pre¬ 
vent the numerous frauds on parislies whidi had been effected 
in tlui meantime, the provision of the statute of George the 
Tliird, as to this inode of scittleinent.’ 

‘ Under tliis complicated system of p)or Laws, the amount 
annually exjicnded in the relief of the jx)or became sudi a 
serious Inmltm vu the n'st of th(! community, that it was 
fomid noci'ssjuy to nwiso the w'holo inachiueiy, and even the 
princijdes of tlie pnsvioius legislation.’ 

‘This was effected in 1834 by the statute 4 & 5 WilL IV. 

* Amendodby 49 Geo. III. c. 124. ^ Extended to fifty acres by 1 & 2 

J As to the removability of rogues IV. c. 42. See also 1 & 2 Will, 

nnd vagabonds, son S (leo. IV. c. 83. IV. c. S9; tind 2 Will. IV. c. 42. 
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The Poor iJiw c. 76. A board of three commissioners, styled *‘Tlie Poor 
Commiasioaera. Commissioners for England and Wales,” was established 

for a period of five years; and the administration of relief to 
the poor tlu'oughoiit the kingdom, according to tlie existing 
laws, was made subject to their direction and control. They 
were empowered to make and issue general rules, orders, and 
regulations (subject to disidlowance by the king in council) for 
the management of the poor, the government of workhouses, 
the mhintenanco, education, and apprenticing of tlie cliildreii 
of poor persons, and the guidance and control of all guardians, 
vestries, and parish officers, so far as related to the manage¬ 
ment or relief of tlie poor; and also for the keeping, examin¬ 
ing, auditing, and allowing of at!Coimts, and the malting and 
entering into contracts in all matters relating to such manage¬ 
ment or relief, or to any exjxnditure for the relief of the jKior. 
uuiuua. The commissioners wore also empowered to imite several adja¬ 
cent parish(}a into one union, for the administration of the 
poor laws; each parish being, however, sejmrately chargeable 
with the expense of its own poor, the share of expenses in- 
cuiTed for the common benefit of all the pmishes being ascer¬ 
tained by means of triennial averages. On tlie formation of 
such a union, the goveniment of the workhouses and the 
of the administration of relief Avas vested in a board of gusudians, 
elected by the ratepayers, with some other ex officio guardians, 
the commissioners biting empowered to make niles, orders, and 
regulations to be observed in any then existing, or any fiitm-e 
workhi)use, and to presc^ribe the nature and amount of the 
relief to bo given to, and the labour to be oxaettid from, the 
persons relieved, and the jireservation tlieroin of good order. 
These bye-laws the justices are to see enforced, pursuant to 
statute 30 Gijo. III. c. 49, Besid(.‘S assistant-commissionei’s, 
whose appointment is aiithonsed by the statute, local paid 
oflficHirs are apiioiiitcd for superintending or assisting in tlie 
administration of the ri?licf and employment of the poor, 
and auditing the accounts; 'masters of workhouses and 
paid parish officers being under the (‘onta)l of the boanl 
of guardians. The duties of overseers, although still onerous 
with regard to the collection and distribution of money, 
and the keeping of the accounts, were, on the other hand, 
relieved by the transfer of some of their former duties 
itciiovingOfiKere. to the relioving-offlcci's of tJlo union, and they were d('- 
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prived of their former power of giving relief or allowances 
to paupers.’ 

\ * With respect to the mode of relieving poor persons, great onwoorKeUcf. 

alterations were effected by restraining outdoor relief. The 
practice which had obtained, and was productive of much evil, 
of giving outdoor relief to persons who were wholly or 
partially employed, was remedied by making tlie entire ^mi¬ 
nistration of out-door relief subject to such rules, orders, and 
regulations, as Ufa commissioners should fix for the giftanco 
of the guanlians; except under special circumstances and in 
cases of emergency, which were to bo fortliwith reported to 
tho commissioners. Any two justices, however, were em¬ 
powered to order out-door relief to aged and infirm persons 
wholly unable to work, or in other cases of nec(?ssity.’ 

‘ Under tliis statute, it may be added, relief to the wife is 
deemed relief to the husband, and relief to the diild relief to 
the parent; and husbands are made liable to maintain chil¬ 
dren of their wives bom before marriage. All relief given to 
a man or his fomily may bo considered as a loan; to recover 
whi(ih, the justi(*.es are empowered to attach the wages of a 
husband or father in the hands of masters or employers. Tho 
justices are fiii*ther required to enforce compliance with tho 
rules of tho commissioners relating to the apprenticeship of 
l)oor children; and the ratepayers aro authorised to raise 
money on security of the rates, for tlie purposes of emigration.’ 

‘ With respect to the settlement of the poor, it was enacted, seinpmcnt.how 
that no settlement should be thereafter acquired, by hiring 
and Rer\nce, or by residence under the siime, or by serving an 
ofllce, or by apprenticesliip in the sea service; and that no 
settlement should l)e acquired or completed by occiq^ying a 
tenement, unless tho occupier should have been assessed to and 
paid thii poor-rate; and that s(?ttleraent gained by virtue 
of any jiossession of any estate or inh^rost in any parish should 
bo retained for any longer tiiao tlum the jjei’son at^quiring it 
should inhabit within ten miles tlicreof. It was also enacted, 
that thenceforth jxu'sons should not be removed until after 
twenty-one days’ notice of chargeability, and the course of pro" 
cceding on appeals against orders of removals was reformed,’ 

‘ Subsequent statutes provid(»d for the more equitable assess¬ 
ment of proi>orty and tlie collection of the poor-mtesfor tho 

* 6 & 7 Will. IV. c. 96; 2 & 3 Vict.c. 84. 
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purchase of proj)erty, and the advance of loans in relation 
to workhouses and other matters “ connected with the poor; 
for compelling putative fatliers to maintain their illegitimate 
children on the application of the mother to justices in pt)tty 
sessions, subject to tlio right of appealand for the abolition 
of coiniudsory apprenticeships, and the regulation of the 
respective duties of poor apprentices and their masters.® Other 
statutes prescribed the qualifications of guardians, and tlie 
inode^f voting of the mtepayers in pai#cliial elections f the 
costs of relief to, and the management and care of, pauper 
lunatics the mode of election, and the duties when elected, 
of auditors ;*■ and the method in whicli schools were to bo 
providcnl and i*egulated.® The removal of peraoiis bom out of 
but becoming cluirgeablo in England, was provided for by 
other enactments,^ ^vhich make pu’sons immovable from any 
parish or place where thtjy liavo resided for five years ” (jiru- 
visions of vciy great importance, both as regards the jXK)r 
th(;mselves, their employers, and tlu^ interest of the commu¬ 
nity at largo), and also prcvisut tlui cniel hanlslup of tha 
immediat(i removal of jwx)!' widows on the death of their 
husbands,’'' 

‘In the mean time the Poor Law Board, as constituted 
under the stfxtuto 4 & 5 AVill. IV. c. 70, was cojitiiined from 
time to time doxvn to the year 1847."' It being then found 
advisable to reconstruct the boaixl exercising the supreme 
(‘oiitrol, this was effected by the statute 10 & 11 Viet c, 100, 
whicli gave jx)wer to Her Majesty to appoint cominissionei's, to 
hit styled “ Comraissionei-s for AdmiiiLsteriiig tlu; Law s for Ito- 
lief of the Poor in England;” the Lord Pnisideiit of the 
Council, the liOrd Privy Seal, the Ihincipal Secxctaiy of Statii 
for the Home Department, and the Chancellor of the Ex¬ 
chequer, being commissioners officio, but the commissioner 


- 5 & 6 Will. IV. c. 69; 6 & 7 Will. 
IV. c. 107; 7 Will. IV. and 1 Viet. c. 
.')U; 1 & 2 Viet. c. 2.'i; Tv & 6 Viet. c. 18. 

“ 7 & 8 Viet. c. 101; 8 & 9 A'ict. 
c. 10. 

® 7 & 8 Viet. c. 101. 
p 7 & 8 Viet. c. 101; 11 & 12 Viet, 
c, 82. 

T 7 & 8 Viet. c. 101; 8 & 9 Viet. c. 
126; 9 & 10 Viet. c. 84; 10 & U Viet, 
r. 43. 


' 7 St 8 Viet. c. 101. 

• 6 & 7 Will. IV. c. 70; 7 Sc 8 Viet, 
c, 101; 11 & 12 Viet. c. 82. See also 
18 & 19 Viet. c. 39. 

‘ 8 St 9 Viet. c. 117; 8 & 9 Viet. c. 
83; 10 Sc 11 Viet. c. 33. 

“ 9 St 10 Viet. c. 66; 11 fe 12 Viet, 
c. Ill; 12 & 13 Viet. c. 103, b. 4. 

» 9 St 10 Viet. c. 6G. 

* 3 Sc 4 Viet. c. 42; 5 Viet. c. 10; 5 
& 6 Viet. c. 57. 
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first appointed by the Crown being styled “ the President 
and to these new commissioners all the powers and duties of 
the former commissioners were transferred. Power wm given 
to the commissioners to appoint inspectors, and otner pro¬ 
visions were made for insuring the due visitation of work- 
houses/ 

^ This statute, although, like its predecessor, only passed for The Poor liow 
five years, has been subsequently continued,* and is now in 
fidl force, the (^cftnmissioners acting under the designation of 
Poor Law Board.* ^ 

‘ Several Acts have been subsequently passed, however, on 
various bninches of the Poor Laws. The procedure in respect 
of orders of removal, and appeals from such orders, has been 
remodelled, and the necessary forms placed out of tlie reach of 
many teclmical and vexatious objec^tions which formerly dis- 
gi’ac()d this brancJi of the law; * the payment of parish debts, 
and the audit of their ar(*ounts, have been providcjd for,® as 
well as the inode of regulating Ihd aj^ortioning between 
parishes and unions the charges for relief,** The maintenance 
of tlui poor in houses other tluin workhouses has been regulated 
and controlled;*' the law as to the burial of poor persons 
amended; ^ and various riigidations made with resjiect to the 
education of the poor, including i)ower to guardians to grant 
ndief to enable c(irt^iin jx)or persons to provide education for 
tiudr childi’ou.^ Those and a liost of other provisions, although 
of undoubted benefit to society, luxve left the law relating to 
the relief of the |X)or in such a state of complexity, as to 
reuchn- their S]^)eedy consolidation a work ratlier of necessity 
than of more couvem’onco,’ 

The ‘ cixistiiig * laiy of settlements may bo, ‘ however,' re- TJa^v of Hultlc- 
duced to the following general heads; or, a sctthjmont in a 
parish may be acquinxl, 1. Py lirth; for, wherever a child is 
tii’st knox\Ti to bo, that is always immifam the place of sc^ttle- 
ment, until some cdlier can be shown.* Tliis w'as also generally 
tlio jJaco of settlement of a bastard child; for a bastani, having 


* 16 & 16 Viet. c. 59; 17 & 18 Viet, 
c. 41. 

y 12 & 13 Viet. c. 103, B. 21. 

‘ 11 & 12 Viet. c. 31; ami see the 12 
& 13 Viet. c. 4.5. 

** II & 12 Viet. c. 97. 

*’ 11 & 12 Vlct. c, 110; 12 & 13 Viet. 


c. lOP; 13 & 14 Viet. c. 101; 14 & 15 
Viet. c. 105. 

« 12 & 13 Viet. c. 13. 

'> 18 & 19 Viet. c. 79. 

• 18 & 19 Viet. c. 34. 

' Carth. 433; Comb. 364; Salk. 48.*); 
1 Lord Uaym. 567. 
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[ 363 ] in the eye of the law no father, could not be referred to 1m 
. settlement, as other children might ;* * but now every illegiti- 
♦ mate cMd, hom after the 14th August 1^34, follows the set- 
tlemeur of the mother; until it attains the age of sixteen, 
or it acquires a settlement in its o\m right/ ^ Although the 
place of birth be primd facie the settlement ‘ of legitimate 
children,’ yet it is not conclusively so; for there are, 2. Settle¬ 
ments by parentage^ being the settlement of one’s father or 
mother: all legitimate children being reaHy settled in the 
parish where their parents are settled, until they get a new 
settlement for themselves.* A new settlement may be ac¬ 
quired several ways; as, 3. Ky marriage. For a woman, 
marrying a man that is settled in another parisli, changes her 
own settlement; the law not permitting the separation of hus¬ 
band and wife.^ Hut if the man has no settlement, hors is 
susp(3nded during liis life, if he remains in England, and is 
able to maintiiiii her; but in his absence or after his death, 
she may be removed to HBr old settlement^ ‘ So also dming 
his inability she may be removed with his constmt, but not 
Avithout.* These two sp(?cies of.siittlements, namely, by birth 
and by marriage, are termed derivative settlements.’ The 
other methods of acquiring settlements in any parish are all 
reducible, * under the statute 13 & 14 Car. IL c. 12, s. 1,’ to 
tliis one, of forty day^ residence therein, ‘ while irremovable. 
Tliese methods of acqiiiring a settlement ai'O noAv coupled with a 
number of n^quirements imposed by subsequent stiitutos.’ 4. 
Senting for a year a hmement of the yearly value of ten pounds, 
and residing forty days in the parisli, gained a s('ttlement ‘ by 
force of the statute of Charles IL upon the principle of having 
[ 364 ] substance enough to gain credit for su(*h a house. Now, how¬ 
ever, tlic tenement must consist of a separate and distinct build¬ 
ing, or of land actually oc<*upied, and rent actually Jjitid for the 
year; and in addition, tlui occupier must bo assesseWo and pay 
the poor-rate in rcsjrect of the hmeinent.’™ 5. Bomg (charged to 
and paying the public taxes and levies of the parish (excepting 
those for scavengers, highways," and the duticjs on houses and 


* Salk. 427. 

» 4&5Will. IV. c. 76, 8.71. 

* Salk. 528 ; 2 Lord Rajm. 1473. 

J Stra. 544. 

^ Foley, 2i9, 251, 252*, Burr, Sett. 
< :i7o. 


* It. V. EHhamy 5 East, 113; R. w. 
Carleton, Burr. S. C. 813. 

” 59 Geo. 111. c. no; 6 Geo, TV, c, .57 : 
1 & 2 Will. IV. c. 18; 4 & 5 Will. IV. 
c. 76, s. 66. 

Stat. 0 Geo, I, c. 7, § 6. 
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windows; ® ‘ coupled with forty days’ residence, gained a setr 
tlement under the statute 3 W. & M. c. 11, s. G; but now such 
a settlement must be accompanied by all the reqi^mcntsl 
necessary to gain a settlement by i*en^g a tenemeiSPexcept 
tliat the occupation of such tenement, to gain a settlement by 
payment of toes, need not be for a yyhole year, a partial 
occupation being sufficient’ ^ 6. Being bound an apprentice^ 
gives the servant and apprentice a settlement without notice,** 
in that place wlierein he serves the last forty days. Tliis is 
meant to encourage application to trades, and going out to 
reputable service. ‘ No settlement, however, can now be ac- 
quirtMl l)y being apprentical in the sea service, or to a house¬ 
holder exercising tlie trade of the seas, as a fisherman or 
oth(!rwise.’ ^ Lastly, the having an estate of one’s own, and 
residing tliercon forty days, however small the value may be, 
in case it be acquired by act of law or of a third person, as 
by descent, gift, dc^visc, &c., is a sufficient settlement; but if 
a man acquire it by his own act, as by purcliase (in its popular 
sense, in consideration of money j)tiid), then unless the consi- 
d(iration advanced band fide be 30i it is no settleracnt for any 
longer time than the person shall inhabit thereon.* He is in 
no case removable from his own property; but he shall not, by 
any trifling or fraudulent purcliase of his own, acquire a per¬ 
manent and lasting settlement. ‘There is this peculiarity 
about settlements by estate, that no person retains any settle¬ 
ment, gained by virtue of any possession of any estate or 
interest in any parish, for any longer or fmiher time than ho 
inliabits within ten miles thereof; in case he ceases to inhabit 
witlun such distance, and thereafter becomes cliargeable, he is 
liable to be removed to the parish wherein previously to such 
inhabitancy he was legally settled, or in case he has subse¬ 
quently to such inhabitancy gained a legal settlement in some 
other palish, tlien he is removable to such otlier parish.’ 

‘ Such are the several modes in whi('h a settlement can now 
bo aciquired. Settlements acquired, however, under statutes 
subsequently repealed or altered, remain in force for the pur- 

« Stat. 21 Geo. ll.c. 10; 18 Geo. III. " Stot 3 & 4 Will. & M. c. 11; 8 & 9 
c, 26. Will. 111. c. 10; 31 Geo. H. c. 11. 

p See the statutes 35 Geo, III. c. 101, ' Stat, 4 & 5 Will. IV. c. 76, s. 67. 

s. 4, and 6 Goo. IV. c. .57, fl. 2; and R. * Salk. 624. 

V. Stoke Damarely 6 A. & E. 308. ' Stat. 9 Geo. I. c. 7. 
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pose of deteimining the places to which parties are removable 
who have not acquired any subsequent settlement* 

Removal of All pg^ns uot SO Bcttlcd, ^on becoming chargeable/ may 
be remWfed to tlieir own parishes on complaint of the overseers, 
by two justices of the peace, ‘ on the expiration of twenty-one 
days after notice of chargeability, and a copy of the order of 
removal, and a statement of the grounds of removal, have 
been sent to the overseers of the opj)Osite parish (if within 
such period a copy of the depositions diall be applied for, in 
wliich case the pauper is not removable until after a further 
period of fourteen days), unless the opposite parish appeals to 
the sessions, in which case the pauper cannot be removed until 
after tlie determination of the appeal.’ ^ 

'This right of removal is fuitlier subject-to the important 
recent provision already noticed, namely, that no i)oi‘Son sliall 
be removed, nor shall any warrant be granted for the removal 
of any-person from any parish in which such person shall liavo 
resided for five years next before the application for the war¬ 
rant ; ^ and whenever any person has a v ife or cliildren having 
uo other settlement tlmn liis or her own, such wife and cliildren 
are removable wlionovor he or she is romovablo, and are not 
removable when he or she is not removable.'^ So no woman 
residing in any parish with her husband at the time of bis 
death, is removable for twelve calendar months next after his 
death, if she so long continues a widow.’ \ 

Tliesc are the general heads of the laws relating to the poor, 
which by the resolutions of the courts of justice thereon within 
» a centiuy past, are branclied into a great variety, ^ a subject 

of which it is impossible in tluise elementary Commentaries to 
[ 365 ] treat at greater length, altliough it is unquestionably one of 
* the most important and extensive branches of our statute law.’ 


“ Stat. 4 & 5 Will. IV. c. 76, s. 79; 
11 & 12 Viet. c. 31. 

* See the slat. 9 & 10 Viet. c. 66, s.l, 
and the proviso as to the deduction of 


certain periods from tho compulation 
of the five years. 

» 9 8t 10 Viet, c. 66, B. 1. 

* 9 & 10 Viet. c. 66, s. 2, 



[ 367 ] 


CHAPTEE X. 

OF THE PEOPLE, WHETHER ALIENS, DENIZENS, OB NATIVES. 

Having in the eight preceding chapters, treated of persons as [ 366 ] 
tliey stand in the public relations of magintrateSj I now pro* 
ootid to (consider such persons as fall under the denominat<>i 
of the people. And herein all the inferior and subordinate 
magistrates, treated of in tlie hist chapter, are inoluded. 

Tlie first and most obvious division of the peo 2 )le is into Naturai-ijom 
aliens and natural-bom subjects. Natural-bom subjects arCi 
such as are bom ANithin the dominions of the CroAni of Eng-f 
land; that is, Avithin the legiance, or, as it is generally (’.ailed, 
the aUegianco of the king: and aliens, such as are bom out 
! of it. Allegiance is the tie or ligamm^ wliich binds the TUeir aiirgiance. 
‘ sub]ect to the sovereign, in return for that jirotoction Avhich 
I the soveriugn aftbrds the subjfict. The thing itself, or substan¬ 
tial jmrt of it, is founded in n^nsou and the nature of govern¬ 
ment; tins name and the form are derived to us from om* 

Gotjiic ancestors. Un(fer tlie feudal system, every oAAmer of 
lands held them in subjection to some superior or lord, from 
Avhoni or whose ancest<trs the tenant or vassal had received 
tlujiii; and tlw^re was a mutual tnist or confidence subsisting 
betAveen the lord and vassal, that the lord should protect the 
viissal in the enjoyment of the territory he had granted him, 
and, on the other hand, that the vassal should be faithful to 
the lord, and defend liim against all liis enemies. Tliis obli¬ 
gation on the part of the vassal‘was called \\\% fidelitaB or 
fealty; and an oath of fealty Avas required, by the feudal laAV, 
to be taken by all tenants to their landlord, Avhich is couched 
in almost the sjimo terms as our amuent oatli of allegiance;" [ 367 ] 
excHijit that in the usual oath of fealty there AA^as frequently a 
saving or exccjjtion of the faith due to a superior lord by 


• 2 Feud. 5, 6, 7. 
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The oath of 
allegiance. 


[ 368 ] 


name, imder whom the landlord liimself was perhaps only'a 
tenant or vassal But when the acknowledgment was made to 
the absblute superior himself, who was vtissal to no man, it 
was no^onger called the oath of fealty, ‘but the oath of alle¬ 
giance; and therein the tenant swoi-o to bear faith to his 
sovereign lord, in opposition to all men, without any saving or 
ex(!option; contra omnes howines fidelitatera Land 

held by this exalted species of fealty was called feudum ligium^ 
a liege fee; the vassals Jumirm ligii, or liege men; and the 
sovereign their dmninua ligius, or liege lord. And when sove¬ 
reign princes did homage to each other for lands hold imder 
their respective sovereignties, a distimrion was always made 
between mtiph homage, which was only an acknowledgimsnt 
o^teniu*e;® and liege homage, which, included the fealty 
before mentioned, and tlio services consequent upon it. Tlius 
when our Edward III., in 1329, did homage to niilip VI, of 
France, for his ducal dominions on that continent, it was 
warmly disputed of what species the homage was to be, whe¬ 
ther liege or simple liomage,'^ But witli us, in England, it 
becoming a scttleil principle of tenure, that all lands in tlio 
kingdom are holden of the king as the sovereign and lord 
I>aramount, no oath but that of fealty could ever be taken to 
inferior lords, and the oath of allegiance was necessarily con¬ 
fined to the jxjrson of the king alone. By an easy analogy, 
the term of allegiance was soon brought to signify all other 
engagements which are due from subjects to their prince, as 
well as those duties which were simply and merely territdrial. 
And the oath of allegiance, as administered for upwanls of six 
himdred years,® contained a promise to be true and faithful 
“ to the king and his heirs, and truth and faith to beai' of life 
“ and limb and terrene honour, and not to know or hear of 
“ any ill or damage in^ onded him, witliout defending him there- 
“ from.*' Upon wliich Sir Matthew Hale makes tliis re¬ 
mark : tliat it was short and plain, not entangled witli long or 
intricate clauses or declarations, and yet is comprehensive of 
the whole duty from the subject to liis sovereign. But, at tlio 
Revolution, the terms of this oath being thought jxjrhaps to 
favour too much the notion of non-resistance, the present 


• Mirror, c. 3, § 35; Fleto, 3, 16; 
Britton, c. 29; 7 Kep. Calvin'ti case, 6. 
' 1 Hal. P. C. 63. 


2 Feud. 99. 

« 7 Rep. Calvin*a case, 7. 

« Mod. Un. Hist zxiil. 420. 
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form was introduced by the Convention Parlmment; which is 
moro general and indeterminate than the former; thg subject 
only promising “ that he AviU be faithful and bear alle¬ 
giance to the king,” wthout mentioning his heirs,” or spe¬ 
cifying in the least wherein that allegiance consists.* The 
oath of supremacy is principally calculated as a renunciation 
of the pope’s pretended authority and the oath of abjura-. 
tion, iutr^uced in the reign of King William,* vciy amply 
supplied the loo^b and general texture of the, oath of alle¬ 
giance; ‘and although consistently (uiidmled by subscipiont 
statutes,J it still recognizes tlu? right of the sovereign,’ engaging 
to support him to the utmost of the juror’s power, ‘ against 
the descendants of the Pretender, and against all other oae- 
mies.’ This oath must bo taken by all pemons in any office, 
trust, or employment; and may be tendered by tno justices 
of the peace to any person whom they shall suspect of disiif- 
foedion.'* And the oath of allegiance may be* hmdored* to all 
persons above tlui age of twelve yoim, whether natives, deni¬ 
zens, or aliens, either in the comirleet of the manor, or in the 
^ slun’iff’s tourii, which is the court-loet of the comity-. ‘ The 
moi’e tolerant sjarit of recent legislation has, liow(;v<»r, j)ro- 
vided piiiticuhir forms of tiu! oaths of allegian(‘(% suprcsmacy, 
and abjuration for Homan Catholics, so as to admit of their 
taking them,*" and has also gi'tvifly relieved her Majesty’s 
subjects gcmcrally from the penalties and disalnlities consc*- 
qne^t on the neglect or refusvd to tid\e thesii oaths." IVers 
and Mcmh(U's of Parliament arc, howov(*.r, still liable to a 
heavy jK^crnniaiy pensilty if they vote in Parliament, without 
taking the oath of abjuration.’ ® • 

Put, besides these express engagements, the law also holds 
that there is an implied, Original, and virtual ullogianco, owing 
from every subject to his sovereign, antecedently to any ex¬ 
press promise; and although the subject never swore any faith 
or allegiance in form. For as the king, by tlie veiy dt^scent 
of the Crown, is fully invested with all the rights, and bound 
to all tlie duties of sovereignty, before coronation; so the 

* Stat. 1 W. & M. 8t. 1, c. 8. • '2 Tnst. 121; 1 Hal. P. C. 64. 

** stat. 1 W. & M. Bt. 1, c. 8. “ 10 Geo. IV. c. 7. See also 6 & 7 

* Stat. 13 Will. III. c. 6. Viet. c. 28. 

J 1 Ann. St. 1, c. 22; 6 Ann. c. 7; “ 7 & 8 Viet. c. 102; 9 & 10 Viet 

I Geo. I. Bt. 2, e. 13; 6 Geo. 111. c. 53. c. 59. 

^ I Oco. I. c. 13; 6 Geo. 111. c. 53. « 1.5 & 10 Viet. c. 43. 
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subject is bound to his prince by an intrinsic allegiance, before 
tbe supejinduction of those outward bonds of oath, homage, 
and fealty; which wore only instituted to^ remind the subject 
of this previous duty, and for the better securing its jxir- 
forraance.^ The formal profession, therefore, or oath of sub¬ 
jection, is notliing more than a declaration in words of what 
was before implied in law. Which occasions Sir Edward Coke 
very justly to obseive,** that all subjects are equally bounden 
“ to their allegiance, as if they liad taken the oath; because 
“ it is written by the finger of the law in their hearts, and the 
“ taking of the corporal oath is but an outward declaration of 
“ the same.” The sanction of an oath, it is true, in case of 
violation of duty, makes the guilt still more accumulated, by 
superadding peijury to trenson: but it does not inen^ase tlu^ 
civil obligation to loyalty; it only strengthens the social tie 
by uniting it Avith that of reliffion. 

Allegiance, both expressed and implied, is however distin¬ 
guished by the law into two sorts or species, the one natural, 
the other local; the former being also peq^itual, the latter 
temporary. Natimal aUegianco.is such as is due from all men , 
i born within the sovereign’s dominions iinniediatoly upon their 
* birth.' For, immediately upon their birth, they are under 
the protection of the Crown: at a time too, when (during their 
infancy) they are incapable of protecting themselves. Natural 
allegiance is therefore a debt of gratitude; which cannot be 
forfeited, cancelled, or altered by any change of time, pjp<!(3, 
or circumstance, nor by anything but the um'ted concurrence 
of the legislature.® An Englishman who removes to Franco, 
or to China, owes the same allegiance to the King of England 
there as at home, and twenty years hence as well jis now. For 
it is a principle of uriversal law,^ that the natimil-boru sub¬ 
ject of one prince cannot by any act of his own, no, not by 
swearing allegiance to another, put off or discharge liis na¬ 
tural allegiance to the. former; for this natural allegiance was 
intrmsic and primitive, and antecedent to the other; and 
[ 370 ] cannot be divested wjthout the concurrent act of tlmt prince 
to whom it was first due. Indeed, the natural-bom subject 
of one prince, to whom he owes allegiance, may be entangled 

• 2P.Wmfl. 124. 

' 1 Hal. P. C. 68. Case of ICnea$ 
M*Donaidf Foster, G. L. 184. 
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p 1 Hal. P. C. 61. 

2 Inst. 121. 

' 7 Rep. 7. 
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by subjecting himself absolutely to another: but it is his own 
act that brings him into tliose straits and difficulties, ^of owing 
service to two masters; and it is unreasonable that, by sueli 
voluntary act of lus own, he should be able at pleasure to 
unloose those bands by w'hich he is connected to his natural 
prince. 

Local allegiance is such as is duo from aa alien, or stranger locoi niu-gumcc. 
■ bom, for so long time as he continues witliin the king’s domi- 
1 nion and protec^n; “ and it ceases tlie instant such stranger 
transfers himself from this kingdom to another. Natural 
allegiance is therefore perpetual, and local temporary only: 
and tliat for this reason, evidently foimded upon the nature 
of government; that allegiance is a 'debt due from the sub- 
j(;ct, wpon an implied ('ontract witli the prince, tliat so long 
as the one affords protection, so long the other will demean 
himsedf faithfully. As therefore tJie jirinco is always mider a 
constant tie to protect his natural-bom subj(‘cts at all times 
and in all countries, for this reason their allegiance duo to 
him is equally universal and pennanent But, on the other 
liand, as the prince affords his protection to an alien only 
during his residence in this realm, the allegiance of an alien 
is confined (in point of thno) to the diuation of such his re- 
sifhmi^o, and (in point of locality) to the dominions of the 
British empire. From which considerations Sir Matthew 
ITale'' deduces this coaseqncncc, that, though there be an 
usurper of the Crown, yet it is treason for any subject, while 
the usurper is in full possession of the sovereignty, to pra(;tise 
anything against his crown and dignity; wherefore, although 
the true prince regain the sovereignty, yet such attempts 
agmiist the usurjier (unless in defence or aid of the rightfiil 
king) have been afterwards pimislied with death; because of 
the breach of that temporary allegiance which was due to Jiim 
as king de facto. And upon this footing, after Edward IV. 
recovered the crown, which had been long detained from his [ 371 ] 
house by the line of Lancaster, treasons committed against 
Henry VI. were capitally punished, though Henry had been 
decided an usurper by Parliament 

This oath of allegiance, or rather the allegiance itself, is held to whom aiie- 
to be applicable not only to the political capacity of the sove- 




■ 7 Rep. 6. 


’ 1 Hal. P. C. 60. 
2 B 2 
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reign, or rcgiil office, but to his natural person and blood- 
royal : aud for the misapplication of their allegiance, viz,, to 
the regal capjuaty or Crown, exclusive of the person of the 
king, were tlic Sptmscrs banislied in the feign of Edward IL'^ 
And from hence arose that principle of personal attacJiment 
and affc(^tionatc loyixlty which, induced our forefathers (and 
if occasion required, would doubtless induce their sons) to 
Iiiizard all that was dear to tliem, life, fortune, and family, in 
defence and support of their liege lord and sbvereign. 

This allegiance then, both express and implied, is the duty of 
all the king’s subjects, under the distinctions here laid down, 
of local and temi)orary, or nnivei'sal and perpetual. Tlu?ir 
riglits are also distinguisliable by the same criterions of time 
anil locality; natural-bom snbjcicts having a groat variety of 
rights, M'luch they acquire by bcjing bom within tlie king’s 
ligoance, and can neviT forfeit by any distance of place or 
but only by tluar own misbehaviour: the explanation of 
wlii(*h rights is tlie primupal subject of the two first books of 
these Commentaries. The Siime is jiLso in some degree the 
case of aliens; though their rights ju’e much more cLrcimi- 
scribed, behig acqiiii'iid only by.riiKiikmce here, and lost wheii- 
(iver they remove. I shall, however, here endeavour to chalk 
out some of the princi]>al lines whereby they are distinguished 
from natives, descending to fartlicr pailk^ulai’S when they 
come in comso, 

Disiihilitics anil An alien hovn may jnu'chaso lands or otluT estates; but not 
rights... aiuUN. provisions of the statute about to be noticed) 

for his OAvn use: for the crown is thc^reupon entitled to them.^ 
If an alien could ncquii'c a permanent proj^eily in hinds, he 
must owe an allegiance;, equally j^erniauent with that propc^rty, 
to the King of England; which would prohahly be inconsist- 
( 372 ] ent with that whieJi he owes to his ow'ii natural liege lord: 

besides that thereby the nation miglit in time he subj(;ct to 
Ibreign influcniic, and feel many other inconveniencea Where¬ 
fore by the civil Jaw sucli contracts were also made void: ^ 
but the prin(!c had no such advantage of (prieiture thereby as 
with us in England. Among other reasons which raig^it be 
given for our constitution, it seems to be intended by way of 
pimisliment for the alien’s presumption, in attempting to 

- 1 Hal. P. C. 67. • Co. Lift.’2. > Cod. 1. II. tit. SS. 
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acquire any landed property: for the vendor is not affected 
by it, he having resigned his right, and received an equivalent 
in exchange. Yet an alien may, at common law, acquire a f 
propc^rty in goods, money, and other personal estate, or may - 
liire a liouso for his habitation: “ for personal estate is of a 
transitory and moveable nature; and, besides, this indulgence 
to strangers is necessary for the advancement of trade. ^ And 
now, by the statute 7 & 8 Viet. c. G6, s. 4,’ every alien, iKung 
tlie subject of a friendly state, is empowered to take and hold 
every specaes of })orsonal projKirty, except (!hatt(ils real, as 
fully and effectuaPy ijs if he were a natural-born subject. And 
oveiy alien residing in tliis Itingdom may (by any mode of 
acquisition) take and hold any lands, liouses, or other teiie-, 
meats for the pur|X)se of residence, or of occupation by liim- 
st;lf, or lus servants, for the purpose of any business, traile, or 
manufaf'ture, for any tenu of years not exceeding twenty-oms 
as fully and effectually, except the right to vote at elections 
for Memhom of Parliaimmt, Jis if he wore a natmul-hom sub¬ 
ject.* Aliens also may trade as freely as other jK;opl(i;“ and 
an alien may biing an atdion concerning personal projMirty, 
and may make a ^11, and clisix)se of liLs iK^rsonal estate.*' 
When I mention these common law rights of an alien, I 
must bo understood of alien friends only, or such whose 
conutfics are in peace with Ola's; for alien enemies liavo 
no rights, no privileges, unless by the S|Xicial favour ‘ of the 
Ci*o\vii, or express legislative enactment,’ during the time 
of war. 

When I say tliat an alien is ono wlio is bom out of tlio sove¬ 
reign’s dominions, or allegiance, this also must 1)0 understood 
with some restrictions. The common* law indeed stood abso¬ 
lutely so, witli only a very few exceptions; so tliat a jiarticular 
Act of Piu'liament became necessary after the Restoration,® 

“ for tlie naturalization of children of his majesty’s English 


• 7 Rep 17. 

* * Aliens were formerly subject to 
certain higher duties at the custom¬ 
house, 08 to which see poi^t^ p. 308. 
There were also some statutes of 
Henry VlII., prohibiting alien artifi¬ 
cers to work for themselves in this 
kingdom ; but it is generally held that 


they were virtually repealed by the 
statute 5 Eliz. c. 7. 

** Lutw. 34. Formerly in France tho 
king, at the death of an alien, was en¬ 
titled to all ho was worth by the JroU 
(jCaubaine OTjwt aUtiiuttuSf unless he had 
a peculiar exemption. 

« Stot. 29 Car. II. c. 6. 
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“ subjectSi bom in foreign countries during the late troubles.” 
And this maxim of the law proceeded upon a general prin¬ 
ciple, that every man owes natural allegiance where he is 
bom, and cannot owe two such allegiances, dr serve two mas¬ 
ters, at once. Yet tlie children of ambassadors bom abroad 
were always held to be natural subjects; for as the father, 
though in a foreign country, owes not even a local allegiance 
to the prince to whom he is sent; so, with regard to the son 
also, he was held (by a kind of to be bom under 

the King of England’s allegiance, represented by his father, 
the ambassador. To encourage also foreign.commerce, it Avas 
enacted by statute 25 Edw. Ill st. 2, that all cliildren bom 
abroad, provide<l hoth their parents were at the time of the 
birth in allegiance to the king, and the mother had passed the 
st‘as by her husbands consent, might inherit as if bom in 
Enghind; and accordingly it has been so adjudged in behalf 
of merchants.® But by several more modem statutes^ these 
restrictions were still furtlicr taken off; so that all children, 
bom out of the king’s ligeance, Avhose fathers (or grandfathers 
by the father’s side) were natiu*al-bom subjects, are now 
deemed to be natural-bom subjects thelfiselves, to all intents 
and puri^oses; unless their said ancestors were attainted, or 
banished beyond sea, fun high treiison; or were at th() birth of 
such cliildren in the service of a prince at enmity AvittfGreat 
Britain. * And now, by the before-mentioned statute 7 & 8 
Viet c. 66, persons bom abroad of a mother, being a natural- 
born subject of the United Kingdom, arc rendered capable of 
taking any real or personal estate by devise, piucliase, or suc¬ 
cession.’ 

TJie children of aliens, bom here in England, are, generally 
speaking, natural-bom* subjotds, and entitled to all the ]>rivi- 
leges of such. In whicli tlio constitution of France differs 
from ours; for there, hy their Jus albinattis, if a child be bom 
of foreign parents, it is an alien.® 

A denizen is an alien bom, but Avho has obtained ex dona- 
twm legis letters-patent to make him an English subject: a 

^ 7 Rep. 18. ( Jenk. Cent. 3, cites ^reontre/ronpoM, 

* Cro. Car. 601; Mar. 91; Jenk. 312; ‘but the child may, within one 
Cent. 3. year after attaining twenty-one, elect 

' 7 Ann. c. 5; 4 Geo. II. c. 21, and France for his country.* Code Civil, 
13 Geo. 111. c. 21. 1, i, tit. 1, s. 9. 
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high and incomnimiicable branch of the royal prerogative.** [ 374 ] 

A denizen is in a kind of a middle state, between an alien and 
natural-born subject, and partakes of both of them. He may 
take lands by purchase or devise, which an alien ‘ may not do 
except under the statute before mentioned;’ but he cannot 
tiike by inheritance: * for his parent, through whom he must 
claim, being an alien, had no inheritable blood, and therefore 
c8uld convey none to the son. And, upon a like defect of 
hereditary blood? the issue of a denizen, bom before deniza¬ 
tion, cannot inherit R him; but his issue bom after may.-* 

And no denizen can be of the privy council, or either house of 
parliament, or have any office of trust, civil or military, oa bo 
capable of any grant of lands, &c,, from the Crown.^ 

^ Until recently,’ naturalization could be performed but by NntiiraUzcd 
Act of Parliament: by Avhic^h an alien was put in exactly the 
same state as if he had been bom in the king’s ligeance; 
exijept only that he ^as incnpable, as well as' a denizen, of 
being a member of the privy council or parliament, and of • 
holding offices, grants, <fec.; ^ * nor could any ’ bill for natu¬ 
ralization be received in either house of parliament without 
such disabling clause in it; nor without a clause disabling 
tlie person from obtiiining any immunity in trade thereby, in 
any foreign country; unless he should have resided in Britain 
for seven ytiars next ixfter the r*oramenc(5inent of the session in 
which luj was naturalized," Neither could any person be jia- 
turalized or restored hi blood, unless he had rec(?ived the 
Sacrament of the Lord’s Supper witliiu one month before the 
bringing in of the bill; and imless he also took the oaths of 
ulh^giaiico and suprcjmacy in the presence of the parliament,® 
provisions whicli were usually dispensed with by special A(^ts 
of Parliament, previous to bills of naturalization of any foreign 
^n-iuces or princesses.*^ ^ 

Thi'sc arc the principal distinctions between aliens, deiii- 
Z(‘ns, and natives: distiiustions which it has been frequently 
endoavvMircd since tlie commenconient of the last century to 

** 7 Rep. CtihiUCt case, 25. “ Stat, 14 Geo, III. c. 84. 

* Co. Litt. 8 a. " Stat. 7 Jac. I. c. 2. 

I Co. Litt. 8; Vaugh. 285. p Stat. 4 Ann. c. 1; 7 Geo. II. c. 3; 

^ Stat. 12 Will. III. c. 2. iMiCO. II. c. 24; 4 Geo. III. c. 4. See 

' Stat. 12 Will. III. c. 2. also the statutes 56 Geo. Ill, cc. 12, 13; 

"* StW. 1 Geo. I. St. 2, c. 4. and 3 & 4 Vict cc, I & 2, 
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[ 375 ] lay almost totally aside, by one general Natimilization Act for 
all foreign Protestants. An attempt which was once carried 
into execution by the statute 7 Ann. c. 5 ; but this, after three 
years’ experionco of it, was repealed byjhe statute lOgjAnn. 
c, 5, cx(Hipt one clause, which was just now mentioned, for 
ntCtimalizing the chilthen of English parents bom abroad. 
‘The legislature has recently, however, rendered many of 
these distinctions obsolete, by repealing tlie statutes requiiiilg 
a siKJciaJ Act for naturalization, and riving a more simple 
mode of attaining the same object By the before-mentioned 
statute, the 7 & 8 Viet. c. 66, aliens resident in this country, 
on presenting a memorial to her Majesty’s secretary of state 
for tlie Home Department, and proving the tnith of the alle¬ 
gations of the memorial, and taking an oath of allegiance 
and fidelity, may, if the secretary of state think fit to grant 
it, obtain a certificate granting to the memorialist all the 
rights and capa(ntios of a natural-bom pritish subject, except 
. the capacity of being a member of the privy council or-a 
member of either house of parliament, and any other rights 
and capacities (if any) especially excepted by such certificate.’ 

‘ By Ibrmer and still existing statutes,’ every foreign 8(;aman, 
who in time of wsir serves t>vo years on board an English ship * 
by virtue of the king’s proclamation, is ipso facto naturalized, 
under the like restrictions as in statute 12 Will. HI. c. 2; 
an,d all foreign Protestants and Jews, upon their residing 
seven years in any of the American colonies, without being 
absent above two montlis at a time, and all foreign Protestants 
S(»rving two years in a militiiry capacity there, or being three 
yoai’s employed in the whale fishery, without al'terwartls ab¬ 
senting themselves from the king’s dominions for more than 
ono year, and none of them falling withui the incapacities 
declared by statute 4 Teo. IL c. 21, shall be (upon taking Hie 
oatlia of allegiance and abjuration, or, in some Ciisos, an affir¬ 
mation to the same eflect) naturalized to all intents and pur¬ 
poses, as if they had been bom in this kingdom; except as to 
sitting in parliament, or in tlie privy council, and holding 
offices or grants of lands, &c., from the Crown, within the. 
kingdoms of Great Britain or Ireland.' They therefom arc 


'» Stat. 13 Geo. II. c. 3. c. 44; 22 Cco. IT. c. 45; 2 Geo. HI. c. 

» Stat. 13 Geo. II. c. 7; 20 Geo. II. 25; 13 Geo. HI. c. 25. 
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axlmissible to all other privileges which Protestants or Jews 
bom in this kingdom are entitled to. Wliat those privileges 
are, with respect to Jews® in particular, was the subject of 
very debates about the time of the famous Jew Bill; ‘ 
wliitih enabled all Jews to prefer bills of naturalization in 
parliament, without receiving the sacrament, as onlained by 
statute 7 Jac. L The Act lived only a few ^months, and Avas 
then repealed; ^ ‘ and altliougli a declaration is now substi¬ 
tuted in all cases where the sacrament was require^ to be 
taken/ and a special*form of declaration has been subse¬ 
quently provided for Jews elected to municipal offices,’^ they 
are still prevented from sitting in parliament, or holding higlx 
olBces, by reason of tlie form of the oath requiring that it 
shall be made on the true faith of a Christian,^ 

• A pretty accurate account of the “ Stat. 27 Geo. IT. c. 1, 

Jews till their banishment in 8 Edw. I. * 9 Geo, IV. c. 17. 

may be found in Prynne’s Donutrrcr^ • 8 & 9 Viet, c, 52. • 

and in Molloy, l)*i JureMaritimo, b. 3, "6 Geo. III. c, .53 ; 9 (Jeo, IV, c. 17; 

c. 6. Salovumt v. MtUery 8 Ex. 778. 

^ Stat. 26 Geo. II. c. 26. 
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CHAPl’EE XL 

OF THE CLERGY. 

r 

m ’ • 

The i)eople, whether aliens, denizens, or natural-bom subjects, 
are divisible into two kinds; the clergy and the laity: the 
clergy, comprehending all persons in holy orders and in ecele- 
sia8ti(?al offices, will bo the subject of the following chapter. 

Tliis venerable body of men, being separate and set apart 
from the rest of the people, in onler to attend the more 
closely to the services of Almighty God, have thereupon large 
jumleges allowed them by our municipjil laws: and had for¬ 
merly mu(;h greater, wliich were abridged at tlie time of the 
Iteformation on account of the ill-use which the popish clergy 
had endeavoured to make of them. For, the laws having 
exein})ted them from ahnost ■ every personal duty, they ^at¬ 
tempted a total exemption from every secular 1®, But it is 
observed by Sir Edward Cokc,^ that, as the overflowing of 
watera doth many times make the river to lose its i)roper 
chamiel, so in times past ecclesiastical persons, seeking to 
(.‘xtend their liberties beyond their tnie^bounds, either lost or 
enjoyed not those wliich of right belonged to them. The 
pei'sonal exemptions do indeed for the most jiart continue. 
A <;lergyman caimot be compelled to serve on a jury,** nor to 
appear at a court-lect or view of frank-pledge f wliich almost 
eveiy other person is obliged to do f but if a layman is sum¬ 
moned on a jury, an ^ before the trial takes orders, he sliall 
[ 377 ] notwithstanding appear and be sworn.® Neither can he bo 
cliosen to any temporal office; as bailiff, reeve, constable, or 
the like, in rt^gard of liis own continual attendance on th<5 
sacred functiorn^ During his attendance on Divine service he 
is privileged from arrest in civil suits,® * and the infraction of 

■ 2 Inst. 4. ' '4 Leon. 190. 

*’ 6 Geo. IV. c. 50, s. I. ' Finch, L, 89, 

■= 52 lien. Ill. c. 10. < Stat. 50 Kdw. 111. c. 5; 1 llic. II. 

** F. N. B. 160; 2 Inrt. 4. c. LV 
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this privilege is an indictable misdemeanor.’*' In cases also 
of felony, a clerk in orders formerly had the benefit of liis 
clergy, without being branded in the hand; and might like¬ 
wise have it more than once: in both of which particulars he 
was distinguished fi-om a layman,* ‘ as long as the benefit of 
clergy existed.’^ But as they have their privileges, so also 
they have their disabilities, on account of their spiritual avoca¬ 
tions. Clergymen are incapable of sitting in the House of 
Commons, *or of •being councillors or aldermen in bojpughs.**^ 
By statute 21 Hen. VIII. c. 13, they were not (in general) 
allowed to take any lands or tenements to farm, upon pain of 
10Z.^r month, and total avoidance of the lease; nor upon 
like pain to keep any tanliouse or brewhouse; nor to engage 
in any manner of trade, nor sell any merchandise, under for¬ 
feiture of the treble value. Which proliibition was consonant 
to the canon law. *And although that statute ha^ been 
repealed,* yet new provisions prohibit trading by spiritual 
persons, with certain exceptions. TIius no spiritual person is 
permitted to faim more than eighty acres, without the consent 
of the ordinary; nor to bo a partner in any trade or dealing 
for profit, unless it be carried on by tlie other partners. In 
such cascis of partnersliip no spii’itual person can be a director 
or managing partner, but he may carry on the business of a 
seJioolmaster, or bo a director or partner in any benefit or 
insurance society. Ho may buy or sell to the extent incidental 
to his occupation of laud, but cannot do so in person or at a 
public market.’” 

h\ the frame and constitution of ecclesiastical polity there 
are divers ranks and dcgi’ces; which I shall consider in tlmir 
respective order, merely as they are taken notice of by the 
secular laAvs of England, Avitliout intermeddUng witli tho 
canons and constitutions by wlucli the clergy have bound 
themselves. And under each division I shall consider, 1. TJie 
method of their aj)pointmcnt; 2. Their rights and duties; 
and, 3. Tlie manner wherein tlieir character or office may 
cease.*' 

*• y Geo. IV. c 31, s. 23. * 57 Geo. III. c. 09.^ 

* 2 Inst. 037 ; stat. 4 lien. VII. c. 13, “ 1 & 2 Viet. c. 10, & c. 106, and 4 & 

and 1 Edw. VI. c. 12. 5 Viet. c. 14. 

I As to benefit of clergy, sec “ The jwwcrs of the Ecclesiastical 

vol. iv. ch. 28. Commissioners have been already iio> 

‘ 5 & 6 Will. IV. c. 76, 8. 28. ticed, awfe, p 276, 
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I. An archbishop or bishop is elected by the chapter of his 
cathedral church, by virtue of a license from the Crown. 
Election was, in very early times, the usual mode of elevation 
to the episcopal chair tliroughout aU Christendom; and this 
was promiscuously performed by tlie laity as well as the 
clergytill at length it becoming tumultuous, the emperors 
and other sovereigns of the re8i)ectivo kingdoms of Europe 
took tlio apj)oiiitment in some degree into their own hands, 
by rostjviug to themselves the right of confirming those 
elections, and of granting investiture of the tcmporalitit^s, 
which now began almost universally to be annexed to this 
spiritual dignity; without which confirmation and investitui‘e 
the elected bishop coxild neither be consecrated nor rocreive 
any secular juofits. Tliis riglit was acknowledged in the 
Emperor Charlemagne, a,d. 773, by Pope Hadrian L, and 
the ('duncil of Latoran,** and universidly exercised by other 
Christian primies: but the i^licy of the 00111 ! of Rome at the 
Siime time In^gan by degrees to exclude the laity from any 
share in these elections, and to confine them wliolly to the 
oh^rgy, which at length was comjdetely effected; tlie mer(5 
form of election appearing to the people to be a tiling of 
little consequence, wliile the crown was in possession of an 
absolute negative, which was almost equivalent to a direct 
right of nomination. Hence the right of appointing tx) 
bishoprics is said to have iKnin in the crown of. England(as 
Avell as other kingdoms in Europe), even in the Saxon times: 
because the rights of confirmation and investiture were in 
effect (though not in form) a right of complete donation.'^ But 
when, by length of time, the custom of making elections 
by the clergy only was fully established, the popes began to 
ex<*cpt to the usual method of granting tlu?se investitures, 
which was per annul m et haculumy by the prince’s delivering 
to the prelate a ring, and pastoral staff or (‘rosier: pretending 
that this w'as an encroachment on the cliurch’s authority, and 
an attempt by these symbols to confer a spiritual jurisdic'tion: 


^ Per clerumM pftpulum. Palm. 25; 
2 Roll. Rep. 10^ Matt. Far. a.d. 1095. 
p Decret. 1,dist. 63, c. 22. 

'1 Palm. 28. 

^ Nulla electio pralatorum (sunt 
verba Ingulpbi) erai mere libera et ca- 


nonica; sed omnes digniiatee^ tarn epU^ 
coporum quam abbatum^ per annulum rt 
baculum regia curia pro »ud complacentia 
con/erebat.** Penes clericos et ntontichm 
fult electiOf sed electum a rege jxutula^ ant. 
(SelUen, Jan. Aug. !• 1, § 39.) 
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and pope Gregory VII., towards the close of the eleventh 
century, published a bull of excommunication against all 
princes who should dare to confer investitures, and aU prelates 
who should venture to receive them.® This was a bold step 
towards effecting the plan tlien adopted by the Eoman sec, of [ 379 ] 
rendering the clergy entirely independent of the civil autho¬ 
rity : and long and eager were the contests occasioned by tliis 
l)apal claim. But at length, when the Emperor Hcnrf V. 
agreed to remove till suspicion of encroachment on the spiritual 
character, by conferring investitures for the future per seep- 
trum and not per annulum et baculum; and when the kings of 
England and France consented also to alter the fonn in their 
Jvingdonis, and receive oiJy homage from the bishojjs for tlieir 
tomiwralitios, instead of investing them by the ring and 
crosier; the coiut of Rome found it prudent to suspend for a 
while its other })r(jtensions.‘ 

Tliis concession was obtained from King Homy the Fimt in 
England, by means of that obstinate and arrogant prelate, 
archbishop Anselmbut King John (about a century after¬ 
wards), in order to obtain the protection of the jjope against 
liis discontented barons, w'iis. also prevailed n])oii to give up, 
by a charter, to all tlu' monasteries and cathedrals in tins 
Ivingdom, tlu) free right of electing tli(»ii' prelates, whether 
abbots or bishops: reserving only to the Crown the custody of 
the temi»oralitios during the vacaucy; the form of gianting 
a li(!cnco to elect (w^hich is the original of onr d'elire), 
on r(dhsal whereof the electors might procecid without it; and 
the right of appn)bation afterwards, wliicli was not to bo 
(kniicd without n. reasonable and lawful cause.'' Tliis grant 
w'jiH ('xpressly recognized and confirmed in King John’s 
Charta, and was again cstablislied by statute 25 Edw. III. 
st. 6, B. 3. 

But by statute 25 He*n. VIII. c. 20,^^ tlio ancient right of 
nomination was, in effiK't, restored to the Crown: it being 
enactiHl tliat, at cveiy future avoidance of a bishopric, tlie 
king may scud the dean and cliajiter bis usual licence to pro- 


• Dccrct. 2, cans. 16, qu. 7, c. 12, 13. 
*■ Mod. [Tn. Hist, xxv.%3; xxix. llo. 
“ M. Paris, a.i>. 1107. 

M. Paris, a.d. 1214; 1 Kym. Fuud. 
US. 


" * Repealed by 1 Edw. VI. c. 2, but 
revived by 1 & 2 P. & M. c. 8, and I 
Eliz. c. 1. Sec as to donative bishop¬ 
rics, 12 Ucp. 7, and llarg. Co. Lit. 
134 a. n. D.* 
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T’tiwcrs ainl 
duties of arch- 
bitthups. 


cced to election; wliich is always to be accompanied with a 
letter missive from the king, containing the name of the 
person whom he would have them elect: and, if the dean and 
chapter delay their election above twelve days, the nomina¬ 
tion shall devolve to the king, who may by letters patent 
appoint such person as lie pleases, Tliis election or nomina¬ 
tion, if it ho of a bishop, must be signified by the king’s 
Icttfers patent to the archbishoj) of the province: if it be of 
an archbishop, to the other archbishop aiwl two bishops, or 
to four bishops; requiring them to confirm, invest, and conse¬ 
crate the person so elected; which they are bound to perform 
iminediatdy, without any application to the see of Romo. 
After which the bishop elect shall sue to the king for his 
tenqioralitics, shall make oath -to tlie king and none otlKu*, 
and shall take restitution of his secular possessions out of the 
king’s hiinds only. And if such dean and chai)t(?r do not 
ehict in the manner by this Act apiKiinted, or if such arch¬ 
bishop or bishojj do refuse to confii’m, invest, Jind consecrate 
such bLshop elect, they shall incur all the penalties of a 
prcemunire,*- 

An archbishop is the chief- of the clergy in a whole pro¬ 
vince; and lias the inspection of the bishops of that proviiKuj, 
as well as of the inferior clergy, and may deprive tlunn on 
notorious cause,^ The archbisliop has also his own diocesc', 
wherein he exercises episcopal jm*isdictiou; as in liis province 
lie exercises arcliiepiscopal. As archbishop he, upon receipt 
of the sovereign’s writ, calls the bisliops and clergy of lus 
province to meet in convocation; but without this writ ho 
cannot assemble them.““ To liiin all apjtesds are made from 
inferior jurisdictions witliin his province; and as an appeal 
lies from the bishops in j)erHon to him in person, so it also 
lies from the consistr ry courts of each diocese to lus archiepis- 
coj)al court.* • During the vacancy of any see in liis province, 
he is guardian of the spiritualiticis thereof, as the Crown is of 
the tem|X)ralities; and he executes aU ecclesiastical jnris- 
diertion therein. If an arcliiepiscopal see be vacant, the dean 
and chapter are the spiritual guardians, ever since the oflScc^ 


* The Queen v. The Archbistu^ of ^ Lord Roym. 541. 

Canterbury^ 11 Q. B. 483. The case of ‘4 Inst. 322, 323. 

Dr. Hampden^ by Richard Jebb, Esq.; *■ See also the provisions of the 

London, 1849. Church Discipline Act, poet, p. 384. 
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of prior of Catfterbuiy was abolished at the Reformation.** 

The archbishop is entitled to present by lapse to all tlid ecclo- [ 381 ] 
siastical livings in the disposal of liLs diocesan bishops, if not 
^llcd witliin six montlis. And the arclibishop has a cRstoinary 
prerogative, when a bishop is consecrated by liim, to name a 
clerk or chaplain of liis o^vn to be provided for by such 
suffragan bi^iop; in lieu of wliicli it is usual for the bishop 
to make over by deed to the archbishpp, his executors and 
assigns, tlie next •j^resentation of such dignity or benefice in 
the bishop’s disposal within tliat see as the archbishop liiiiiself 
shall choose; which is therefore called liis optionf' wluch 
oj)tioiLs are only binding on the bishop liimself vA\o gi-aiit-s 
them, and not on his successors. The prerogative itstdf seems 
to he derived from tlie legating power formerly annexed by 
the popes to the metropolihiii of Canterbury.'^ And we inay 
add, that the papal claim itself (like’most-others of that 
encroa(*liing sc(^) was probably set up in imitation of the im¬ 
perial prerogative called primee or primarice proves ; wliereby 
the emperor exercised a right of miming to the fii-st preb(»ud 
that became vacant after liis accession in (ivory church of the 
empire.® A right that was also exorcised by the crcmii of 
England in the reign of Edward 1. and which probably gave 
rise to the royal corodies which were mentioned in a former 
chapter. It is lilcewise the privilege, by custom, of the arch¬ 
bishop of Canterbury, to crown the kings and quoims of tliis 
kingdom. And he has also by the statute 25 Hen. VIII. 
c. 21, the power of gi'anting dLspensations in any casi^ not 
contrary to the Holy Scriptures and the law of God, where 
the pope used formerly to grant them; wliich is tlie founda¬ 
tion of his granting sficcial lit!en(?('-s to many at any phwo or 
time,® to hold tAvo livings,** and the like: and on tins also is 
fimnded the right he exercises of conferring degrees, in preju- 
ditie of the two universities.* 


» 2 Roll. Abr. 223. 

* Cowel's iiiterpr. tit. Option. 

^ Sherlock of Options, 1. 

• Biifresno, V. 806; Mod. Un. Hist, 
xxix. 5. 

' liexj Sec, salutenif Scrihatis episc(^o 
Karl, quod—Bobvrto de leard penshnem 
siiam, quant ad preces regia pncdicto lio^ 
litrto conceMtf, de eatero aolvat; et de 


proximo eccksia vacatura de collatione 
proidicti epiacopiy qnam ipse Bobertus ac- 
ctptaveril, respiciat. (Brev. 11 Kdw. I, 
3 Pryn. 1264.) 
s 4 Geo. IV. c. 76, s. 20. 

*• 1 & 2 Viet. c. 106, 8. 6. 

' See the bishop of Chester’s case. 
Oxon. 1721. ‘ These are generally 

called Lambeth degrees.’ 
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The power and authority of a bishoj), besides the adminis¬ 
tration of certain holy ordinances peculiar to that sacred order, 
consist principally in inspecting tiie manners of the people 
and clergy, and punishing them in ortler to reformation, by* 
ecclesiastical censmes, ‘ and as regards his clergy, by suspen¬ 
sion and .deposition/ To this purpose he has several courts 
under him, and may visit at phiasm-e every part of his diocese, 
nia chancellor is appqinted to hold his coTirts for him, and to 
aissist him in matters of cticlesiastictJ law; who, as well as all 
other ecclesiasticnil officers, if lay or married, must be a doctor 
of the civil law, so created in some university.' * But, as 
shall be pointed out in the third volume of these Comraen- 
tiiruss, the powers of the ecclesiastical comts are now practi¬ 
cally confined to matriiuoniffi and testamentary causes; and 
eeclcsiosticay censures in order to reformation ave of rare oc- 
eiUTtaicc. Tlie mode in wliicli the bislioj) is to proceed against 
clerical offenders is now rcguhitcd entirely by the Church 
Discipline Act, 3 & 4 Viet, c. 86. Where any clerk in holy 
orders is charged with any offence against the laws ecclesias¬ 
tical, or concerning whom there exists scandal or evd report 
as having offended against those laws, the bishop of the 
diocese is bound, on the application of any j)arty, or, it* ho 
thinks fit, he is authorised of his own mere motion, to issue a 
commission (of wlu(!h notice must be given to the uc(!used) to 
five pci*sons, of whom one must bo the bishop’s vicar-geiioral, 
or an archdeacon, or nu*al dean Avitlnn tho diocese, directing 
them to make inquii’y as to the grounds of the charge or 
report. Tho duty of these commissioners is then to hold a 
public, or on the special application of the accused person, a 
private inquiiy, by examining ^vitnesses, iis well on Iw'half of 
the accused as of tho party who has instituted the pniceetlings, 
WHieii this inquiry has been made, the commissioners publicly 
ileclare the o])iuion of the majority, Avhother there be or he 
not sufficient primd-facie ground for adoi)ting further pro¬ 
ceedings, and transmit their report to the bishop, who, with 
the consent of the accused, may, Avithout fmllier proceedings, 
pronounce such sentence as he thinks fit, not exceeding, how¬ 
ever, the sentence wlmrh might be pronounced in duo course 
of law. Otherwise, on the report, of the commissionc^rs that 


J Stat. 37 Hen. VITf. c. 17. 
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there is sufficient priind-facie ground for instituting pro¬ 
ceedings, and the bisliop or party complaining tliinks^t to 
piDooed, arti(*les are drawn up, and a coi)y served on the ac¬ 
cused, who, after the expiration of fourteen days, is to be 
called on toianswer them before the bishop, who may, pending 
tJie charge,^ inliibit the accused from performing the servu*cs 
of the church. IS the accused then admits the tnith of tlie 
arti<des, the bishop, or his coilimissary officially ai)poiuted, 
may pass sentence. If ho does not appear, or if appc'aring ho 
does not make unqualified admission of the truth of tlie 
articles, the bishop proceeds to hear and determine the cause, 
with the asfcdstaiico of tlixee assessors nominated by liim, and 
pronoimces sentence according to the (ecclesiastical law. The 
bishop is empowered, however, if he tliinks fit, either in tine 
linst iustanco, or after tlio report of the comrifl^sioners and 
b(*forc the filing of the articles, to wend the (.fise by betters of 
reequost to the couit; of appeal of the proviucce, to ho there 
heard and (Wtenuined according to the law and pra(*tice of 
such court; «nd in all cascis where the bishop is tin; patron of 
any lu’efennent lield by the accased, the arclibishop of th(5 
province acts in his stead.^ An apjxeal lies to the archbishop 
from the judgment pronounced by the bishop or in the court 
of appeal of the province, or to the quc(»ii in council ^ wlnm 
the cause has been Imard and detcnniiicd in the fh'st instance 
in the court of tho archbishop. No criminal suit or pro- 
(*eoding against a clerk in holy orders for any offimeo agahist 
th^aws eeclesmstical, can be instituted in any ecclesiastical 
comi; othenvise than as thus }X)intcd out, civil rights not 
being however interfered with, nor does the Act affe(!t any 
authority over their clerj^, which the archhishojxs or bishops 
may exercise Avithout process.’”* It is also the business of a 
bishop to institute, and to direct induction to all ecclesiastical 
livings in bis diocese, ‘to execute writs of sequestration of 
tho profits issued by the superior courts,” and to regulate 
the stipends of curates.’ 

Archbishopric'S and bishoprics may become void by death, How arch- 

bltthoprlcH aud 

bishoprics be- 

^ The archdeacon of Taunton's case * This appeal Is heard and deter- '^^***’ 
is a recent instance of the powers thus mined hy the Judicial Committee of 
exercised by the archbishop instead of the Privy Ck)uncil: p. 225. 

by tlie bishop, Sec er parte Denison, “ Dean York's case, 2 Q. B. 1. 

4 E. & B. 292. “ See pont^ vol. iii. p. 4.56. 

VOL. T. 2 .V • 
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deprivation for any very gi-oss and notorious crime, and also 
by resignation. All resignations must bo made to some 
superior.® Tlicrefore a bishop must resign to liis metropolitan; 
but the archbishop can resign to none but tho king himself.** 


II. DoAn and 
chapter. 


Their appoint 
jnent. 


[ 383 ] 


II. A dean and chapter are the council of tho bishop, to 
assist him with their advice in affairs of religion, and also in 
tho tempomf concerns of liis see.^ When the rest of the 
clergy were settled in the several paiishes of each diocese (as 
has formerly boon mentioned), these were reserved for the 
cclcbintion of divine sciwice in the bishop’s own cathedral; 
and the cliief of them, who presided over tho rest, obtained 
tlie name of decanm or dean, being probably at firet appointed 
to superintend ten canons or prebendaries. 

All aficient deans were elected by tho chapter, by &ongc 
d*6lire from the Crown, and letters missive of recommenda¬ 
tion, in the same manner as bishops, ^ but are no^v appointed 
dii’ectly by the sovereign by letters patent.’* In those 
chapters that were founded by Henry VlII. out of the s])oils 
of the diss(dved monasteries, the deanciy has always been 
donative, and the instiillation merely by the royal letters 
patent.** The chapter, consisting of (Vinons or prebendaries, 
are sometimes appointed by the Crown, sometimes by the 
bishop, and sometimes elected by each other. 


Tlio dean and chapter are, as was before observed, tho 
nominal electors of a bishop. Tlie bishop is their oi'd#ary 
and immediate superior; and has, generally speaking, tho 
power of \asiting tliem, and correcting then* excesses and 
enormities. Tliey had also a cho(‘k on the bishop at common 


Giba. Cod. 822. 

p Anciently, in the coac of tho inca¬ 
pacity of a bishop from infirmity or 
absence, his duties were cofnmittc<l to 
a ** suffragan bishop (1 Burn, Ecclca. 
L. 240). But by 6 & 7 Viet. c. 62, in 
the event of any archbishop or bishop 
being incapable by reason of mental 
infirmity, or being found lunatic, and 
therefore incapable of duly performing 
his functions, one of the other bishops 
may be appointed to perform such func¬ 
tions, and another spiritual person to 
assist in the administration of the tem¬ 


poralities of the* province or see. In 
the case of the bishoprics of London 
and Durham, the operation of this Act 
has been anticipated by a special Act, 
in pursuance of which the late bishops 
of those secs have rcsignc«i on being 
secured pensions for life. (19 & 20 
Viet, c, 115.) 

1 3 Eep. 75; Co. Jatt. 103, 300. 

" 3 & 4 Viet. c. 113, g. 24. This sto- 
tuto prescribes the qualifications for 
the office, and provides for the appoint¬ 
ment of minor and honorary canons.’ 

* Gibs. Cod. 173. 
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law: for till the statute 32 Hen. VIIL c. 28, his grant or 
lease would not have bound liis successors unless confirmed by 
the dean and chapter.* 

Doanerios and protends may become void, like a bishop-u«w^anwio9 
ric, by death*, by deprivation, or by resignation to cither the become void. 
Crown or the bishop." Also 1 may here mention once for all, 
tliat if a dean, prebendary, or other spiritual person, be made 
a bishop, all the preferments of whicl^,^e was before ixjssesscd 
are void; and t\x<f Crown may present to them in right of the 
prerogative royal. But they are not void by tlie election, but 
only by the consecration.'' * 

III. An archdeacon has an ecclesiastical jurisdiction, im-in. ArciHioacons. 
mediately subordinate to the bishop, tliroughout the whole of 

his diocese, or in some particular part of it fie is usually 
apiiointod by the bishop himself; and has a kind of episcopal 
authority, originally derived from the bishop, but now inde¬ 
pendent and distinct fi’om his.'^ Ho therefore visits the 
clergy; and has his separate court for punishment of offenders 
by spiritual censures, and for hearing all other causes of 
ecclesiastical 

IV. The nu'al deans are very ancient officers of the church,* i . Rurui dcims 
but almost grown out of use; though their deaneries still sub¬ 
sist as an c(5clcsiastical division of the diocese, or archdeaconry. 

They seem to have teen deputies of the bishop, planted all 
round his diocese, the better to inspect tlie conduct of the 
parocliial clergy, to inquire into and report dilapidations, and [ 3S1 ] 
to examine the candidates for confirmation, and armed, in 
minuter matters, with an inferior degree of judicial and coer¬ 
cive authority/ 

V. Tlio next, and indeed the most numerous, order of men, v- Parsons aud 

' f * vicars 

in the system of ecclesiastical polity, are the parsons and 
vicars of churches: in treating of whom I shall fii’st mark out 
the distinction between them; shall next observe*the method 


^ Go. Lit. 103; vol. ii. p. 314. 

’• Plowd. 498. 

' Bro. Abr. tit Presentaiiony 3, 61; 
Gro. Eliz. 542, 790; 2 Roll. Abr. 352; 
4 Mod. 200; Salk. 137. 


* 1 Bum, Eccl. Law, 68, 69; and 
see now the statute 6 & 7 Will, IV. 
c. 77, s. 19.' 

■ Konnott, Par. Antiq. 633, 
y Gibs. Cod. 972, 1550. 

2 c 2 
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PiBtInclion be¬ 
tween tLem. 


[ 385 ] 


by which one may become a parson or vicar; shall tlien 
briefly touch upon their rights and duties; and shall, lastly, 
show how one may cease to be either. 

A parson, persona ecckme, is one ‘that has full possession 
of all tlie rights of a parochial church. He is called parson, 
persona, Ixscausc by his person the churcli, which is an invisi¬ 
ble body, is nspresented: and he is in himscK a body corpo¬ 
rate, in order to protec#and defend the rights of tlie clmrch 
(which he personates) by a perpetual succession.* lie is 
sometimes cnlled^the rector or governor of the church: but 
the appellation of parson (liowever it may be depreciated by 
faniiliju’, clownish, and indiscriminate use) is the most legal, 
most beneficial, and most honourable title tliat a parish juicjst 
c^an enjoy; because such a one (8ir Edward Oolcc observes), 
and ho only, is said vkern seu personam ecclesice gerere, A 
parson hits, durij^g his lifij, the freehold in himself of the par¬ 
sonage-house, tlio glebe, the tithes, and other flues. 

But these are sometimes appropriated; that is to say, the 
benefice is perpetually annexed to some spiritual corjwration, 
either sole or aggregate, being the pati'on of the living; wiiich 
the law esteems equally cai)ablo of j)roviding for the servic'o 
of the church, as any single private clergyman. This contriv¬ 
ance seen^ to have spiking from the policy of the monastic 
orders, who have never been dgfleient in subtile inventions 
fcjr tlie increase of their own po\vcr and emoluments. At the 
fii'st establishment of parochial clcjgy, the tithes of the parish 
were distributed in a fourfold division; one for the use of the 
bishop, another for maintaining the fabrici of the church, a 
third for the poor, and the fourth to provide for the incum- 
Ijent. Wlien the sees of the bishops became, otherwise amply 
endowed, they were jjroliibited fi'om demanding thfh usual 
share of tliesc titiies, and the division was into tlueo parts 
only. And henc(j it was inferred by the monasteries, that a 
small part was su/Bcient for the officiating priest; and that 
the remainder might well be applied to the use of their own 
fraternities (the endowment of wliich was construed to be a 
work of the most exalted piety), subject to the burden of 
repairing the (hurch, and providing for its constant supply. 
And therefore they beggecl and bought, for masses and obits, 


Co. Litt. .m 
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and sometimes even for money, all the advowsons within their 
reach, and then appropriated the benefices to the use of their 
own corporation. But, in order to complete such appropria¬ 
tion effectually, the king’s liccmce, and consent of the bishop, 
must first be obtained: because both the king and the bisliop 
may some time or other hixve an interest, by lapse, in the pre¬ 
sentation to the benefice; wliich can never happen if-it be 
appropriated to t^e use of a corpoi^tion, xvhiclx never dies: 
and also becau 80 *the law reposes a confidence in tliem, that 
they will not consent to anytliing that shall be to the prejudice 
of the churcli. The consent of the patron also is necessarily 
implied: because (as was before observed) the appropriation 
(!an bo originally made to noms, but to such spiritual corpora¬ 
tion, os is also the patron of the (ilimch; the whole being 
ind*M3(] nothing else, but an allowaiuic for the patrons to retain 
tlie titlios and ghibe in ^ their own hands, without presenting 
any (dcirk, they themselves undertaking to provide for tho 
service of the church.'^ Wlien the appropriation is thus 
made, tlio appropriators and their successors are perpetual 
pai>;ons of the church; and must sue and bo sued, in all 
matters concerning tlie rights of the church, by the name of 
pai*sons.^ 

This appropriation may be severed, and the church become 
disappropriate, two ways: as fli’st, if the patron or appropriator 
prc'sents a clerk, who is instituted and inducted to the parson¬ 
age : for the incumbent so instituted and inducted is to all 
iiit(mts and purposes complete i>ai*son: and the appropriation, 
being onc (3 severed, can never be reiuiited again, unless by a ^ 3^(5 
repetition of the same solemnities.*^ And, when the clerk so 
presented is distinct from the vicai’, the rectory thus x ested in 
liiiu becomes wliat is called a ninecare; because he has no 
vm'ii of souls, having a vicar under Jiim to whom that euro is 
committed.*^ Also, if the coi*jX)ration which luis tho appro¬ 
priation is dissolv< 3 d, tlie parsonage becomes disappropriate at 
common law ; because the perpetuity of person is gone, wliicli 
is nccessmy to^n])port tlie appropriation. 

In tliis manner, and subjcLt to those conditions, may appro¬ 
priations be made at this day: and thus were most, if not all, 


** Sinecures might also bo created 
by other means. *2 Buru, £ccl. Law, 
im. 


* Plowd. 40«-500. 

Mob. 307. 

•• Co. Lilt. H). 
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of the appropriiitions at present existing originally made: 
being annexed to bishoprics, prebends, religious houses, nay, 
even to nunneries and certain military orders, all of which 
were sj)iritual corporations. At the dissolution of monasteries 
by statutes 27 Hen, VIII. c. 28, and 31 Heq, VIII. c. 13, the 
appropriations of the several parsonages, wliich belonged to 
those respective religious houses (amounting to more tlian 
one-third of all tho pjirishes in England),®^ would have been 
by the rules of the common law disapproj.fl.iated, had not a 
clause in those statutes intervened, to give them to the king 
in as ample a manner as the abbots, (fee., formerly held the 
same, at the time of theh dissolution. This, tliough perhaps 
scarcely defensible, was not without example; for tho same 
Avas done in fonner reigns, when the alien priories (that is, 
such as were filled by foreigners only) ^yove dissolved and 
given to the Crown.*^ And from these two roots have sprung 
all the lay appropriations or secular parsonages which we uoav 
see in tho kingdom; they having been afterwiu'ds granted out 
from time to time by the Crown. 


vicars. 


[ 387 ] 


These appropriating corj)oratioiis, or religious houses, were 
Avont to depute one of their oaaii body to perform divine ser¬ 
vice, and administer tho sacraments, in those parislu^s of Avliicli 
the society Avas thus the parson. Tins officiating minister was 
in reality no more than a curate, deputy, or vicegerent of tlio 
approi)riator, and, therefore, called vicarius or viear. His 
stipend was at the dLscTotioii of the appropriator, avIio aaus 
liOAvever Ix^imd of common right to find somebody, qui ilU 
de tempm'alibiis episcopo de spiritiialibus, debcat resjwndejui.^ 
But this was done in so scandaluiLS a manner, and tho parislu\s 
suffered so much by the neglect of the apiu'opriators, tl»at tho 
legislature was forced intei’poso: and, aecoi'diugly, »t is 
enacted by statute 15 Ei<;. II, c. 6, that in all appropriations 
of clmrches, tlio efiextesan bishop sliall ordain (in pr()[)oi'tion to 
the A’iduc of the church) a competent sum to be distril)uted 
among the poor i)ai*ishionei‘s annually; and ^at tho vicarage 
sliall bo mffieimtly endowed • It seems tlie parishes were 
frerpiently sufferers, not only by tho Avaiit of divine s(jrvieo, 
but also by Avithholdiiig tlioscj alms for whicli, among other 


* Sold. Review of Tith. c. 0; Spclm. 
Apology, .‘15. 


' 2 TtisL .A84. 

“ Sold. TUh. c. n, 1. 
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purposes, the payment of tithes was originally imposed: and 
therefore in tliis Act a pension is directed to be distributed 
among the poor parochians, as^ell as a sufficient stipend to 
the vicar. But he, being liable to be removed at the pleasure 
of the appropriator, was not likely to insist too rigidly on tlie 
legal sufficiency of the stipend: and, therefore, by statute 
4 Hen. IV. c. 12, it is ordained, that the vicar shall bo a 
secular pei’son, not a member of any religious house; that 
ho shall be vicai perjoetual, not removable at tho caprice of 
the monastery; and that he shall be canonically instituted* 
and inducted, and be sufficiently endowed, at tho discretion 
of the ordinary, for those three express pur[)oses, to do 
divine service, to iiifonn the people, and to keep hospitality.*' 

Tho endowments in consequence of these statutes have 
usually been by a ix)ii:ion of the glebe or land belonging to 
the parsonage, and a particular sliai’e of the tithes whicli the 
appropriatoi-s found it most troublesome to collect, and wliich 
are therefore generally called privy or snndl tithes; tho groattir, 
or ])rcflia], tithes being still reserved to their own use. But 
one and the same rule was not obsc^rved in the endowment of 
all vi('ai‘ag('s. Ilenco some are more lil)era]ly, and some 
more scantily, endowed: and hence, the titfcs of many 
things, as wood in pariicular, wore formerly in some parislies 
rectorial, and in some vicarial rights,' 

'riio distinction, therefore, of a parson and vicar is this: the [ 388 ] 
parson has for the most part the whole right to all the 
ecclesiastical dues in his parish; but a vicar has geneiully an 
aj»propriator over liim, entitled to the best pari of his profits, 
to whoju lie is in oftect perpetual ciirat(5, with a stanfh’iig 
salaiy. Though in some places tho vicarage has been 
considerably angnioiitcd by a large share of tlie great tithes; 
whicli augiiKuitalions were greatly assisted by the statute 


Fnnrt this Act wo may date the 
urigiii ul’ till' prei^vnt vicarages; for bc- 
furc this time the vicar was nothing 
more than a tein(>ornry curate; and 
wlien tiic church was appropriated to a 
monastery, ho was generally one of 
tlicir own body, that is, one of the rc- 
yuUir clergy; for the monks who lived 
HtcHwlnm rrtfultts of their respective 
houses or societies were denominated 


regular clergy, in contradistinction to 
the parochial clergy, who performed 
their ministry in the worhl, hi eenthy 
and who trom thcncc were called 
clergy.—[C hristian.] 

‘ ‘ The nature of the original endow* 
mentis now of little moment, the tithes 
of nearly the whole kingdom liaving 
been commuted into rent*charge8.’ See 
vol. ii. p. IM). 
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29 Car. II. f*. 8, enacted in favo^ir of poor vicars and curates, 
wliich rendered such tomj)orary augmentations (wlien made 
by the appropriators) jierpetu# 

% 

Appointment of Tlie method of becoming a parson or vicar is much the 
paraouorviuir. tlioro are foiir requisites necessary: lioly 

ordern; presentation; institution; and induction. Tlie method 
of conferring the lioly orders of deacon and priast, according 
to the liturgy and canons,^ is foreign to the purpose of tliese ‘ 

• Commentaries; any farther than as they are necessary 
requisites to make a complete parson or vicar. By common 
law, a deacon, of any age, might be instituted and inducted 
to a pai*sonage or vicarage: but it was ordained by statute 
13 Eliz. c. 12, that no person under twenty-three years of 
age, and in deacon’s ord(3i-s, should bo presented. to any 
l>enefice with ciue; and if lie were not ordained priest within 
one year after his induction, lie should be ipso facto deprived: 
and by statute 13 &; 14 Car. II. c. 4, no person is eajiable 

Huiy Olden*. to be iuhiiittod to any benefice, uid(\ss he has been first 
ordained a priest; and then he is, in tlie language of the 
law, a clerk in orders. ‘ The canons of 1()03, and the rubrics 
in the prefee to the form of ordination, wliicJi respectively 
]»resoribe that no peuson shall he admitted a deacon before 
twenty-three, or a priest before twenty-four years of age, arc 

• enforced by the statute 44 Geo. III. c. 43, s. 1, wliich makes 
the admission of persons as priests or deacons Avitliin tlio 
above ages Respectively, void in law,*^ and declares any person 
so admitted iiicajiable of liohling any benefi(*c or other ecclo- 
siitstical dignity whatcivcT.’ And if a pei*son obtains orders, or 
a licence to preach, by money or corrupt practices (wliidi 
seems to be the true, tl»ongh not the coiijiuon, notion of 
simony), the person gi'' 'ng such ordiu-s forfeits ‘ 40Z. and tlie 
person receiving 10/., and is incujiuble of any ecclesiastical 
[ireferment for seven years aftenvarcK"* 


J See 2 Bum, Ecol. Law, 103. 

^ The right of granting a faculty to 
be admitted to deacon^s orders sooner 
(an example of which occurred in the 
case of Cicorge Whitfield), is limited to 
the archbisiiops of Canterbury and 
Armagh (44 Geo. III. c. 43). For 
]>ricst’H orders there can be no dispcn> 


sation (Gibs. H6); for by 13 Eliz. c. 
12, ^^nonc shall bo admitted minister^ 
being under the age of four-aml*twcnty 
years and minintor here means one 
capable of all ministration, wliich is a 
priest only. (Hog. Ec. LaWyOrr/iMaObit.) 

> Stut. .31 Kliz. c. 6. 

>'■ Sec vnl. ii. p. 272. 
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Any clerk may bo presented" to a parsont^e or vicarage; PreBcntatlon. 
that is, the patron, to whom the advowson of the church 
belongs, may offer liis clerk to the bishop of the diocese to bo [ 389 ] 
instituted. Of advowsoas, or the right of presentation, 
being a 8|jeoies of private property, we sliall find a more 
convenient place to treat in the second part of these 
Commentaries. But when a clerk is presented, the bishop 

C ay refuse liim upon many accoimts. As, 1. If the patron 
excjommuuicated, and remains in contempt forty days.® 

Or, 2, If the clerk be unfit which unfitness is of several 
kinds. First, with regard to his person; as, if he be a 
bastard,an outlaw, an excommunicate, an alien, under ago, 
or the like.' Next, witli regard to liis faitli or morals; as for 
any partuailar heresy, or vice that is malum in a#: but if the 
bishop alleges only in generals, as that he is schkmatkm 
inveteratm, or objects a fault that is malum prohibitum 
merely, as haunting taverns, jdaying at unlawful games, or 
tlie like; it is not good caaso of refusal.** Or, lastly, the 
clei'k may be unfit to discharge the pastoral offi(tc for Avaiit of 
leai'ning. In any of which cases the bishop may refuse* the 
clerk. Ill case the refusal is for heresy, scliism, inability of 
learning, or other matter of ecclesiastical cognizance, there 
the bishop must give notice to tlio patron of sucli his (*ause of 
refusal, who, being usually a layman, is not supposed to have 
knowledge of it; else ho (vuuiot present by lapse: but if tho 
cause be tomp)ral, there he is not bound to give notice.* 

If an action at law Im'. brought by tho patron against the 
bishop for refusing his clerk, tho bishop must assign tlie cause. 

If the cause bo of a temi)oral nature, and the fact admitted 
(as, for instauco, outlawry), the judges of tlie courts must 
determine its validity, or whether it be sufficient cause of 
refusal: but if the fiict be denied, it must bo determined 
by a jury. If the cause be of a spintual nature (as lieresy 
pailicularly alleged), the fact, if denied, sliall also be de- 


" A layman may also be jircscntcJ ; 
but he niuHt take priest's onlcrs before 
his admission. (1 Uurn, 10.S.) 

" 2 Uoll. Abr. d55. 

V Glun. 1. 13,0.20. 

1 Though this be classed in the books 
among tlie causes id' refusal, yet such is 
the liberality of the present times, tliat 


no one need apprehend that bis pre¬ 
sentment would be impeded by the in* 
contiucncc of his parents, or by any 
demerit but his own.—[C uiustian.] 

' 2 HoH. Abr. 3r>6 ; 2 Inst. C32; stat. 
3Kic. ir. c. 3; 7Kic. II.c. 12. 

“ :) Kep. 58. 

< 2 Just. 032. 
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IiibtlLutiuii. 




termined Ly a jury; and if the fact be admitted or found, 
the court tijxjn consultation and advice of learned divines 
shall decide its sufficiency." If tlie cause bo want of learning, 
the bishop need not ai)ecify in what ix)ints the clerk is 
deficient, but only allege that ho is deficient:'' for the 
statute 9 Edw. II. st. 1, c. 13, is express, tliat the exami¬ 
nation of the fitness of a person presented to a benefice 
belongs to the ecclesiastical judge. But because it would be 
nugatory in this case to demand the reason of refusal froi^ 
the ordinary, if the patron were bound to abide by his 
detenuination, who has already pronounced liis clerk unfit; 
therefore if tlie bishop returns the clerk to be minus mfficiem 
in Uteraturd, the court shall *vrite to the nietro^Hjlitan to 
re-cxainiuc ]pm, and certify his qualifications; winch certi¬ 
ficate of the archbisliop is final. 

If the bLsliop has no objections, but admits the patron’s 
presentation, the clerk so admitted is next to be instituted by 
him; which is a land of■ investiture of the sphitual part of 
the benefice: for by institution the care of the souls of Iho 
parish is committed to tlie charge of the clerk. AAnien a vicar 
is instituted, he (besides the usual forms) ‘formerly took,’ if 
requued by the bishop, an oath of per})etual residonco; lor 
the maxim of law is, vicarius non habvt vicarium: and, as tlie 
non-residence of the appropriatoi‘s was the cause of tlie j)er- 
}ietual estabhshment of Aucaragi's, tlie law judges it very ir.i- 
projier for them to defeat the (*nd of tla^ir constitution, and by 
absenc e to create tlic very mischief which tliey wcu’C appointed 
to remedy: especially as, if any profits arc to arisen from 
putting in a curate, and living at a distance from tlui parish, 
the ai>propriator, who is the real parson, has undoubtedly the 
elder title to them. ‘ The oath of per}ietual residence c«in no 
longer lie required, but other jirovisions ]iav(i been made for 
obtaining the same result.’* Wlieu the ordinary is also the 
patron, and confers tlie living, the jirescuitation and institution 
are one and the same act, and are called a collation to a 
iTcnefice. By institution or collation the cliurch is full, so 
that there can be no fr(ish presentation till another vacHn<*y, ‘ 
at least in the case of a common jiatron: but th(j church is 


2 Inst. 6^2. 2 Inst. 032. 

.■) Kq). r>K; Ia v. 313. ’ 1 2 Viet. e. mO, 8 . 01, and s. r)4. 
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not full Against the Crown till induction: nay, even if a clerk 
is instituted upon the Crown’s presentation, the Crown may 
revoke it before induction, and present another clerk.^ Upon 
institution, also, the clerk may enter on the parsonage-house 
and glebe, and take the tithes; but he cannot grant or let 
them, or bring an action for tliem, till induction. 

Induction is performed by a mandate from the bishop to inducuon, 
the archdeacon, who usually issues out a precept to other [ 391 ] 
clergymen to ^)erform it for him. It is done by giving the 
ckrk corporal possession of the church, as by holding the 
of the door, tolKng a bell, or the like: and is a form 
required by law, with intent to give all the parishioners due 
notice, and sufficient certainty of their now minister, to whom 
thc'ir tithes are to be paid. This, tliereforo, is the investiture 
of the tem]K)ral part of tho benefice, as institution is of the 
spiritual. And w^en a clerk is thus presented, instituted, 
and indu(;tod into a rectory, he is then, and not before, in full 
and coTiiplcte possession, an^is called in law persona mper- 
sonata, oi* jiai’son imparsoiioe,” 

Tho rights of a pai'son or vicar, in liis tithes and ecclesias- Rights and 

^ 1 duties of parson 

these and vicar. 

Coinmcntiiries: and as to lus duties, they are principally of 
octdesiastical cognizance; those only excepted winch are laid 
upon ]um by statute. And those are indeed so numerous, 
tliat it is impracticable to recite them here with a tolerable 
comdstuiess or accuracy. Some of them avo may remark as 
they arLso in tlie progi-ess of our inquiries, but for tlie rest I 
must refer myself to such authoi's as have compiled treatises 
(‘Xprossly upon tliis subject.'^ I shall only just mention the 
article of residence, upon tho sup^wsition of Avhich the law 
styles eviM'v parochial minister an incumbent. By statute 
21 Homy VIII. c. 13, persons Avilfully absenting themselves 
from their Ix'nefices for oia^ montli together, or two montJis 
in the year, incurred a penalty of 5/. to tho khig, and 51, 
to any i»(n’son that sued for tho same: ex(*cpt chaplaius 
to tlio king or otliei-s therein mentioned,*' during theii- at- 

7 Co. Tiitt. 3 (4. ca/ and the earlior editions of tho 

* Co. liitt. 300. Clergyman*8 Lau\ published under ihe 

* Those arc very numerous; hut nnmc of Dr. Watson, but oompiled by 
there arc few which cun be roliod on Mr. Clace, a barrister. 

with certainly, .\nion;'these arc Bishop ** Stat. S.'S lien. VIII. c. 16; 33 Hen, 

(Ubsun's Cor/rr, Dr. Bum's Ecefesiasfi- VIII. c. ‘iS. 


tical dues, fall more properly under the second hook of 
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tendance in the household of such as retained thehi: and 
also except® all heads of houses, magistrates, and professors 
in tlie universities, and all students under forty years of ago 
residing there bondjide for study. ‘ Tliis statute was partially 
repealed by the lict 57 Geo, III. c. 99. Otlier provisions aud 
penalties were imposed, and both were afterwards wliolly 
rei)ealod by the statute 1 & 2 Viet. c. 106, amending and 
consolidating the laws relating to plmalities and residence. 
That statute enacts that if any spiritual pcisdli holding any 
benefice fails to Iceep residence on his benefii^e as directed by 
the act, except with licence or dispensation as allowed therefii, 
he sliall, wlion such absolute exceeds tliroo montlis and 
does not exceed six months, forfeit oue-thu*d part of tlas 
annual value of tlie heiicfice so neglected; and wlieu such 
absence exceeds six mouths tnid does not exceed eiglit mouths, 
oiie-lialf part of siicli animal value; and^]i(3n such absence 
exceeds eight mouths, two-thirds of such annual value; and 
when such ahseiu^e shall have llten for the Avhole year, three- 
fomth parts of the annual value, Kosideiujo, moreover, may 
\}0 cufor<*ed by monitioii and sequestration of the living.’ 
Legal residtmee is not only in the parish, but also in flic 
})ai-sonage-honse, if tliere b(!OUc; for it has been resolved,*^ 
that the statute of Ht^nry VIII. intended residence, not only 
for seiTing tb*^ cure, and for hospitality; but also for inaiu- 
tainiiig the house, that the successor also jnight keep hospi¬ 
tality tluTo; aud il‘ there were no parsonage-house, it was 
h(?ld that the incumlKUit was bound to liire one, in tlie 
sjime or some neighbouring parish, to answer tlie purjMises 
of residmice. For tlie more cffectnul ])romotiou of wliii'h 
iiiiportaiit duty among the ]3arochiul ch^rgy, provisions are 
made by the statute " 1 & 2 Vic.t. c. 106 (in lieu of Connor 
provisions for the same object) ’ for raising money ujion (!C(*Io- 
siastieal benefices, to bo ]Miid off by aunually-decroasing instal¬ 
ments, and to Ix) (expended in rebuilding or ri'pamng the 
houses belonging to such benefices. 

We have seen that there is but one way wlicn:by one may 
become a parson or vicar: there arci many ways by whieh 
one may cease to lie so. 1. Ily death. 2. By cession, in 
taking another Ixmefice. For hystatuti^ 21 Hen. VIII. c. lli, 


' SUt. lien. VlJI. c. 


»l Kcp. Jl. 
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if any one having a benefice of 8i. per annum^ or upwards, 
according to tlie valuation in the king’s liooks,® accepted any 
other, the first was adjudged void, unless he obtained a dispen¬ 
sation, wliich no one was entitled to liave but the chaplains of 
tlie king, and others therein mentioned, the brctliren and sons 
of lonis and knights, and doctors and bachelors of divinity 
and law, admitted by the universitm, of.tliis realm; ‘and 
now, by the above-mentioned statute 1 & 2 Viet. c. 106, as 
amended by the* statute 13 & 14 Viet. c. 98, two benefices 
c*4mnot in general be held by the same person, unless they bo 
within tliroe miles of eatrh other, and the animal value of one 
does not exceed 100?.; nor, if the pojndution of one such 
benefice cx(‘eeds tlu-ee thousand, and of the other five Inuidred 
pei*sons according to the lafist census. Exceptions exist in 
favour of persons holding certain cathedral preferments; but 
in all ('ases a licence or dispensation must be obtained to liold 
any two benefices together, and the acceptance of prefeiment 
(*ontrary to the statute va(*utes the former })referment.’^ And 
a vacancy thus made, for want of a disjiensjition, is called 
(‘ossion. 3. By consecration; for, as was mentioued before, 
when a clerk is promoted to a bishopric, all his other prefer¬ 
ments are void tlie instant that lie is consecrated. There 
‘was fonucrly’ a method, by the favour of the Crown, of 
holding such living in commendam. Commenda, or eccleeia 
commendata, is a living commended by the Grown to the cjire 
of a clerk, to hold till a proper pastor is providc<l for it. This 
might be tem})orary for one, two, or three years, or pei’pctual: 
being a kind of dispensation to avoid tlici vacancy of the living, 
and is called a cornmenda retinere, ^Fliere was also a comnwida 
redpere^ which is, to take a benefice de wawo, in the bishop’s 
own gift, or tlie gift of some other jiatnm consenting to 
the same; and this was the same to liim as institution and 
induction are to another tderk ‘ but now, by the statute 
(} & 7 Will. IV. c. 77, s. 18, no etjclesiastical dignity, •ffice, 
or benefice can b«^ held in eommendam by any bishop.’ 4. By 
resignation. But this is of no avail, till accepted by tlio 
ordinary; into whoso hands the resignation must be made.*' 
f). By deprivation, either, first, by sentence doolaratory in the 


* Cro. Car. 4r>6. * Ho1>. 144. 

* See also 4 & r» Viet. o. 39; 1.3 & 14 Viet. c. 94. ** Cm, Jac. 197. 
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ecclesiastical coxirt, ‘ or under the provisions of the Churcli 
Discipline Act/* for fit and' sufficient causes allowed by the 
common law; such os attainder of treason or felony/ or cx)n- 
•viction of other infamous crime in tlie king’s courts; for 
lieresy, infidelity,gross immorality, and the like; or, 
secondly, in puimance of divers penal statutes, wliich decdare 
the benefice void for some nonfeasance or neglect, or else some 
malfeasance or crime; as, for simony,* ‘ farming or ti'ading 
after two previous convictions for those off(?nces,’*“ for main¬ 
taining any doctrine in derogation of the royal supremacy, or 
of the Thirty-Nine Articles, or of the Book of Common 
Prayerfor neglecting after institution to read the Liturgy 
and articles in the church, or make the de(*larations against 
fopery, or take the abjuration oath;® for using any other fonn 
of prayer than the Liturgy of tlie Church of England f * for 
allowing the benefice to remain under sequestration for iion- 
residenco for a year, or for incumng two such sequestrations 
in the space of two yeai’S or for absenting himself sixty 
days in one year from a benefice belonging to a popish patron, 
to wliich the clerk was jiresentcd by either of the univei'sities;*' 
in all which and similar cases'* the benefice is ipso facto void, 
ivitliout any formal sentence of deprivation; * but in most of 
them, six months’ notice must be given to the patron before 
the right of presentation lapses/ ‘ 

* Besides parsons and vicars^ properly so called, there are 
numerous ministers of the church who have many of the rights, 
and are subject to most of the disabilities, of the beneficu'd 
clergy. These are the incumbents of districts formed from 
time to time imdor the authority and by virtue of tlie powers 
coufen'od on the Chmch Building Commissioners. By the 
statute 58 Geo. III. e. 45, amended by various subseipient 
Acts,^ commissioners ^vere apixiinted for building new 


J Dyer, 108 ; Jenk. 210. 

** Fitz. Abr, t. Trials 54, 

^ ‘Stat. .31 £liz. c. 6 ; 12 Ann, c. 12; 
see also 7 & 8 Geo. IV. c. 25, and 9 Geo. 
IV. c. 94.' 

“ I & 2 Viet. c. 106, B. 31, 

" Stat. 1 Eliz. e. 1, 2; 13 Eliz. c. 12. 
° Stat. 13 Eliz. c. 12; 13 & 14 Car. 11. 
c. 4; 1 Geo. I. 8t. 2, c. 13. 

»» Stat. I Eliz. C.2. 


' Stat. 1 W. & M. c. 26. 

• 6 Ucp. 29,30. 

^ 44 Geo. III. C. 43. 

■ 59 Geo. III. c. 134; 3 Geo. IV. c. 
72; 5 Geo. IV. cc. 36, 103; 9 Geo. IV, 
C.42; 10 Goo. IV. c.50; 1 & 2 Will. IV. 
c. 38; 2 & 3 Will. IV. c. 61; 3 & 4 Viet, 
c. 60; 4 & 5«Vict. o. 38; 6 8c 7 Viet. c. 
37 ; 7 & 8 Viet. c. 94; 8 & 9 Viet. c. 70; 
9 & 10 Viet. c. 88 ; 13 8c 14 Viet. c. 94; 
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churches in populous districts, and for dividing existing 
parishes, and assigning new ecclesiastical districts and deter-' 
mining their endowment and patronage, the recommendations 
of the commissioners being notified and carried into effect by 
orders in council.^ In this way,' not only have new districts 
been carved out of existing paiishes, and themselves con¬ 
sidered as original parishes but churches and chapels have 
in some cases been constituted tlio parish church, and 
the original pari^li church has become a district church or 
chapel of case.’* ^ 

‘ As holy orders, presentation, institution, and induction are 
essential for the purpose of becoming a parson or vicar, so are 
tlicy equally so for these district incumbencies; and therefore 
much that has been said on these subjects applies to then# 

It may be observed, that the Church Building Commission, 
althougli by tlie original Act limited to ten years, was from 
tii}ie to tinte extended but the powers of the commissioners 
have been recently transfeiTcd to the Ecclesiastical Com- 
missioners.’^ Besides the alteration of existing parishes and 
the fonnatiou of new districts by their gencnil powers, iiu- 
incroiLs alterations have been effected froin time to time in 
particuliir instances by Acts of Parliament of a Jocal and 
personal natiu'e/ 

VI. A curate is the lowest degree in the church; teing in vi. cumioi. 
the same state that a vicar was formerly, an officiating teiu- 
jiorary minister, instead of the proper incimibent. Though 
thorn arc what are called perpetual curacies, whei’e all the 
tithes are ap}>ropriatod, and no ncarage endowed (l)eing for 
some particular reafions*^ exempted from ilie statute of 
IFen. IV.), but instead tliereot^ such peqxjtual curate is 
a})}X)inted by the appropriutor. With regard to the other 
species of curut(is, they are the ohjccts of some particailar 
statuU^s, which ordain, that such as serve a ehnrch its 

vacancy shall b<^ paid such stipend as the ordinaiy tliinks [ 394 ] 

14 k 15 Viet. c. 42 (s. 24); 14 & 13 Viet. » See the stat. 1 & 2 Viet. c. 107; 2 
c, 97i 17 & 18 Viet. c. 32; 18 & 19 Viet. &3 Viet. c. 49; 8 & 9 Viet. c. 70; 9& 

c. 127. (See also the statutes n^tioned 10 Viet. c. 68; 11 8c 12 Viet. c. 37. 

in the five following notes.) i' 7 & 8 Geo. IV. c. 72; 7 Will. TV. 

* See the stat. 7 & 8 Viet. c. 56, ss. and 1 Viet. c. 75; 11 & 12 Viet. o. 71; 

5, 6. 17 86 18 Viet. c. 14. 

• 1 86 2 Will. IV. c, 38; 11 8612 Viet • 19 86 20 Viet. c. 55: sec oirfM). 276. 

c. 37. *1 Bum, Eccl. Law, 427. 
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reasonable, out of the profits of the vacancy; or, if that be 
•not sufficient, by tlie successor witliin fomteen days after lie 
takes possession.*’ ‘ Wlien a non-resident incumbent neglects 
to appoint a curate, or where the duty is inadequately per¬ 
formed, and also in certain hirge licneflces liaving a consider¬ 
able jxipulation, or more than one churcli attached to it, wliere 
the inenuubent, after being so required, makes default in 
providing a curate or additional curate, as the case -may 
1)6, tlie bishop may make the requisite appointifteiit, and fix 
the 8tij>end of tl^ curate mx'oiding to a fixed scale, propor¬ 
tioned to the value and population of the beiujfice. Tliis 
stipend cannot be less than 80Z. per annum, except in 
special cases; and non-resident incumbents tliemsolves aj)- 
^ointing ciu'ates are obliged to adhere to the same scale." 
Tlie bishop lias also power to adjust the (daims of curates 
for their stipends.’** 

Tims much of the clergy, properly so called.® There are 
also certain inferior 0 (*clesiastical olficei*sof whom the common 
law takes notice; and that, princijinlly, to jissist the (^cch^sias- 
tical jurisdiction, where it is deficient in powers: on which 
officers I shall make u few cursory remarks, 

VII. Wmrchwm'dens are the guardians or keepers of the 
church, and representatives of tlie body of the parisli,*^ ^They 
are sometimes appointed by the minister, sometimes by the 
parish, sometimes by both together, as custom directs.* They 
arc taken, in favour of the church, to be for some piiiqioses a 
kind of corporation at the common law that is, they arc 
enabled by that name to have a projierty in goixls and 
chattels, and to bring actions for them, for tho use and profit 
of the parish. Yet they may not waste the clmnJi goods, but 
may be removed bj the parish, and then called to account by 
action at the common law; but there is no luetliod of calling 
them to.account, but by firnt nsnoving them; for none can 


^ Stat. 28 Hen. YIII. c. 11. See also 
IhiAina v. Seat/utnj U W. & M> 777- 

<= 1 & 2 Viet c. 106. 

1 & 2 Viet c. 106; and see Daniel 
V. Morton^ 16 Q. B. 198. 

* * As to the duties of certain lecturers 
and preacherSf see the stat. 7 & 8 Viet 
c. 59.* 

' In Sweden they have simitar ofR- 


cers, whom they call hiorckiotturiuntlee, 
(Stiernhook, 1. 3, c. 7.) 

> * As to their appointment in certain 
churc^B and chapels and now parishes, 
SCO 5^Gco. 111. c. 134, s. 23; 1 & 2 
Will. IV. c. 38, 88. 16, 25; 6 & 7 Viet 
c. 37 ; 8 & 9 Viet c. 70, ss. 0,7, fc 8. 

^ Hogers’ Eccl. Law, tit. Church- 
wardens. 
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legally do it, but those who are put in their place. As to the 
church, clmrchyard, &c., they have no sort of interest therein; 

any damage is done thereto, the parson only or vicar 
shml have tlie action. ‘As to lands, however, given for the 
benefit of the parish, the statute 59 Geo. III. c. 12, empowers 
tlie cliurchwardens and overseers to hold such lands in the 
nature of a body corporate, and to hold also aU other build¬ 
ings, lands, and hereditaments belonging to the parish,* Their 
office also i|||^ repair the church, and make rates and levies 
for that purpose; but these are recoverable only in the 
ecclesiastical court, ‘ except where the amount due from any 
person does not exceed lOZ., and the validity of the rate is not 
disputed, for to that amount (or in the case of quakers to 50Z.) 
justices of the peace have jurisdkttion to order payment.’* They 
are also joined witli the overseers in the care and maintenan(»o 
of the poor.^ They are empowered to keep all persons orderly [ 395 ] 
while in church, to which end it has been ludd that a clnircli- 
warden may justify the pulling off a man’s hat, without being 
gjiilty of either an assault or trespass ;** ‘ and formerly ’ tliey 
were to levy* a shilling forfeiture on all such as did not repair 
to church on Sundays and hohdays. There are also a mul¬ 
titude of other petty parochial powers committed to their 
charge by divers Acts of Parliament’" 

VIII. Parish clerks and sextons are also regarded by the viii. v&ruh 
common law, as persons who have freeholds in their offices 
and therefore though they may be punislied, yet they cannot 
be deprived by ecclesiastical censures.® The parish clerk was 
formerly very frequently in holy orders, and some are so to tliis 
day.P Ho is gononilly appointed by the incumbent, but by 
custom may be chosen by the inliabitants; and if such custom 
appears, the Court of Queen’s Bench will grant a mandamus to 
the archdeacon to swear him in, for the establishment of the 
custom turns it into a temporal or civil right.^ 


* See vol, iii. p. 9.V 

^ Except in new parishes under the 
Church Extension Act, 6 & 7 Viet, c, 
.37, B. 17, 

^ Hall V. Slanner, 1 Lev, 196. 

* Stat. 1 Eliz. c. 2, repealed by the 
9 8e 10 Viet. c. 59. 

“ See Lambard, of Churchwardens, 
at the end of his Hirtnarcha ; and Dr. 
VOL. I. 


Bum, tit. Churchy ChurchwardenMy Vitti” 
tatioru, *A declaration was, by the 
stat. .5 & 6 Will. IV. c. 62^ s. 9, substi¬ 
tuted for their oaths of office.* 

" Stephenson v. Hainey 2 El. & Bl. 744. 
*> 2 Roll. Abr. 234. 

9 As to parish clerks in orders, see 
7 8c 8 Viet. c. 59. 

•* Cro. Car, 589. 
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CIIAPTEE XIL 

OP THE CIVIL STATE. .. ^ 

The lay |»iirt of TTor Majesty’s siibioois, or siicli of the ix>o])lo 
as arc not comprolieudod nudor the donoininatioii of <*ieri^y, 
luay be dividi^d into three distinct states, the civil, the mili¬ 
tary, and the Jiiaritiine. 

I’luit ])art of Iho nation \vlii(.*li falls under our first and most 
eomprohensivo division, the <*ivil states inclndos all order’s of 
men, fnmi the lushest no]»l(aiian to the nieaiuist peasaiit, that 
are ii<>t inchuhnl under either our foniier division of cler^, 
or imder one of the two latter, the miliiaiy and maritime 
states: and it may soiuetiines iueludo individuals of the other 
three orders: since a nohloman, a knight, a geutloman, or a 
peasant, may become (utliei’ a divine, a soldier, or a seaman. 

The civil state consists of the nobihty and the commonalty. 
Of the nobility, the peerage of Gri'at Ihitain, or lords tem- 
}>oral, as forming (together with the bishoj)s) one of the 
supreme branches of the legislature, I liave before sufiiciiaitly 
si)oken: we are hero to eonsid(3r them according to their 
several degrees, or titles of honour. 

All degrees of nobility and honour are derived from the 
sovereign as Jlieii’ fountain: and he may instituti! what now 
titles he pleases. Hence it is that all degrees of ji(»hilily are 
not of equal antit^hty. Those now in use are dukes, mar¬ 
quesses, Giirls, viscounts, and barons.*' 

» 

1. A duke, though lie bo with us, in resjioct of liis title of 
nobility, inferior in jHiint of antiquity to many othcra, yet Jh 
sujierior to all of tliem in rank; his l)t»ing the first title of 
dignity after the royal family.^ Among the Saxons tlie Latin 


* For the origin of these titles on the quetit introduction into this island, see 
continent of Europe, and their subsc- Mr. Scldcn's Titles of Honour, 

^ Cojndcn, Urifaii. tit. Ordines, 
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name of dukes, duces^ is very frequent, and signified, as among 
the Romans, the commanders or leaders of their armies, whom 
in tlieir own language they called heretoga and in the 
laws of Henry I. (as translated by Lambtird) avc find tliem 
called heretochii But after tlie Norman Conquest, wluch 
changed the military polity of tlie nation, the kings them¬ 
selves continuing for many generations dukes of Normandy, 
they would not liononr any subjects w ith tlio title of duke, 
till the time of JSdward III.; who, claiiuing to be king of 
France, and thereby losing the duciil in the royal dignity, in 
tlic eleventh year of liis reign creatiMl his son, IkUvard the 
Bhujk Pn'nce, Huke of Cornwall; and many, of the royal 
family es])ecially, wovo afterwards raisi;d to the lilco honour. 
However, in the nn'gn of Queen Elizabeth, a.d. 1572,the 
whole ord<3r bo(!ame utterly extinct; but it was revived about 
fifty years aftcrwanls by her succ(!S.sor, who whis rc‘markably 
])rodigal of honours, in the person of Gewge Villitjrs Duke of 
BucJdngham, 

2, A marquess^ mareldo, is tin) next degree of nobihty. His Marquess, 
offi(^e formerly Avas (for dignity and duty Avere never stsparated 

by our ainftstors) to guard the frontiers and limits of the 
kingdom: which were called the marches, from the Teutom’c 
word vmreJie, a limit: such as, iji pailicular, wvm the marches 
of Wales and S(H)tlaud, while each continued to be an enemy^s 
country. The persons who had command there, were called 
lords marchers, or marquesses; whose authority w^aa abolished 
by stiitnte 27 Hen. VIIL c. 27: though the title had long 
before been made a mere ensign of lionoiu*; Robert. Vore, earl 
of Oxford, being created Marquess of Dublin by Richard II. 
in the eighth year of his ixdgn.® 

3, An earl is a title of nobility so ancient, that its origin eati ^ 
cannot clearly be traced out. Thus much seems tolerably C ] 
certain: that among the Saxons they arc cidlod ealdormen, 

quasi elder men, sigiufying the same as senior or senator 

among the Romans; and also schiremen^ because they bad 

each of them the civil government of a several division or 

« 

« This is apparently derived from the ancient appellation of dukes in tliat 
the some root as the German ^ertiog, country. (Sold. Tit. Hon. 2,1, 22.) 

** Camden. Britan, tit. Ordines. * 2 Inst. 5. 

2 d 2 
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Visroiint. 


Raroii. 

[ 399 ] 


sliire. On the imiption of the Danes, they changed the name 
to which, according to Camden,^ signified the same in 
their language. In Jjatin they are called comites (a title first 
used in tlio empire) from being the king’s attendants: “a 
societate nomen sumpserunt^ reges mim tales sihi associanV^^ 
After the Norman Conquest they were for some time called 
counts or countees^ from the French; but they did not long 
retain that name themselves, though their shires are from 
thence called counties to this day. Tlie name of earh or 
comites is now become a mere title, they having nothing to do 
with the government of the county; which, as has been more 
tlian once observed, is now entirely devolved on the sheriff, 
the earl’s deputy, or vke-comes. In wits and commissions, 
and other form^ instruments, the king, when he mentions 
any peer of the degree of an earl, usually styles him, “tnisty 
and well-beloved cousin:'^ an appellation as ancient as the 
reign of Henry IV.: who being either by liis wife, his mother, 
or his sisters, actually related or allied to every earl then in 
the kingdom, artfully and constantly acknowledged that con¬ 
nexion in all his letters and other public acts: from whencci 
the usage has descended to liis successors, though the reason 
has long ago failed. • 

4. The name of vice-^omes or viscount was aftenvards made 
use of as an arbitrary title of honour, without any shadow of 
office pertaining to it, by Henry VI., when, in the eigliteenth 
year of liis reign, he created John Beaumont a peer, by tlie 
name of Viscount Beaumont, which was tlie first instance of 
the kind.*' 

5. A haronis is the most general and universal title of 
nobility; for orignially every one of tho peers of superior 
rank had also a barony annexed to his other titles.* But it 
has sometimes happened that,* when an ancient baron has 
been raised to a new degree of peerage, in tho course of a 
few generations the two titles have descended differently; 
one perhaps to the male descendants, the other to the heirs 
general; whereby the earldom or other superior title has 


^ Britan, tit Ordinet, 

B Bracton, 1. 1, c. 8; Flet. 1. 1, c. 5. 


2 Inst. 5. 

* 2 Inst. 5,6. 
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subsisted witliout a barony: and there are also modem 
instances, where earls and viscounts have been crated with¬ 
out annexing a barony to their other honours: so that now 
tho rule does not hold universally that aU pQers are barons. 

The origin and antiquity of baronies have occasioned great 
inquiries among our English antiquaries. The most probable 
opinion seems to be, that they were the same with our present 
lords of manors, to which the name of court baron (which is 
the lord’s court,* and incident to every manor) gives some 
countenance. It may be collected fi*om King John’s Magna 
Charta that originally all lords of manors, or barOns, that held 
of the king in capite, had seats in the great council or parha- 
inent: till alx>ut the reign of that j)rince tlie conflux of them 
became so largo and troublesome, that the king was obliged 
to divide tliem, and summon only the greater barons in 
person; leaving the small onas to be summoned by the 
sheriff, and (jxs it is said) to sit by representation in anotlier 
lioiLsc; wliich gave rise to the separation of the two houses of 
parliament.' lly degrees the title came to be confined to the 
greater barons, or lords of parliament only; and tliere were 
no other barons among the peerage but such as were sum¬ 
moned by writ, in respect of tho tenure of their lands or 
baronies, till llichard II. first made it a mere title of honour, 
by coiifeiTing it on divers persons by liis Jptters patent.*^ 

Having made tliis shoit inquiry into tho origin of our How nubuity u 
several degrees of nobility, I shall next consider the manner 
in wliich tliey may bo created. The right of peerage seems 
to have been origiimlly territorial; tliat is, annexed to lands, 
lionoiu-s, castles, inamu-s, and the like, the proprietors and 
possessors of whicli were (in right of those estates) allowed to 
be peers of the realm, and were summoned to parliament to [ 400 ] 
do suit and service to tlieir h’ov(*reign; and, wlieii the land was 
alienated, the dignity passed jvith it as appendant Tlius the 
bisluips still sit iu the House? of Lords in rigid of succession 
to C(a'tain ancient baronies annexed, or supiHised to be an¬ 
nexed, to their episcopal lands :* and thus, in 11 Hen. VI., 
the possession of the castle of Arundel was adjudged to confer 
an earldom ^ by tenure ’ on its possesstu'.’" But afterwards, 

1 (jilb. Hist, of Exch. c. ^ Gian. 1. 7, c. 1, 

1 Inst, a; Scld. Jan. Aiigl. 2, § 66. Sold. Tit. of lion. b. 2, c. 9, § 5. 
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when alienations grew to be frequent, the dignity of peerage 
was confined to the lineage of tho party ennobled, and instead 
of territorial, boearae personal Actual proof of a tenure by 
barony became, no longer necessary to constitute a lord of 
parliainent; but the record of the writ of summons to liim or 
liis ancestors was admitted as a sufficient evidence of the 
tenure. 

Peers are now created either by writ, on by patent: for 
those wlio claim by prescrijition must suppose either a writ or 
}nitent made- to their ancestors; though by length of time it 
is lost. The creation by writ, or the Queen’s letter, is a sum¬ 
mons to attend the Homse of Peers, by tlie stylo and title of 
that barony wliich tlio sovereign is pleased to confer: tliat by 
patent is a royal grant to a subject of any dignity and degree 
of pecragti. The tireation by writ is the more ancient way; 
but a man is not ennobled thereby, unless he actually takes 
his seat in the House of Lords: and some are of opinion tliat 
there must bo at least two wi^ts of summons, and a sitting in 
two distinct parliaments, to evidence a herotlitary barony 
and thorclbro tho most usual, because the surest, way is to 
grant the dignity by patent, wliich enures to a man and his 
lieirs m^cordiiig to tlie limitations thereof, though h© never 
himself niaktjs use of it." ‘ Although it is not unusual ’ to call 
up tile eldest sou ol*a [leor to the House of Lords by writ of 
summons, in the name of his latlu^r’s barony (because in that 
case there is no dangtir of his children’s losing tlie nobility in 
c*ase lie never takes his seat; for they will succeed to their 
grandfather), ‘an original creation by writ has been long 
obsolete.’ Creation by writ has, ‘however,’ one advantage 
over tliat by })atont: for a person created by writ holds the 
[ 401 ] dignity to him and oia heirs, without any words to that purport 
in tlie writ; hut in letteu's patent there must be words to 
direct the inheritance, else the* dignity enures only to tho 
grant(;e for life.*' For a man or woman may bo created noble 
for their own lives, and the dignity not d(iS(.*eiid to their heirs 
at all, or descend only to some particular heirs: as where a 
j>ccrag(i is limited to a man, and the heirs male of his body by 
Lli/ubeth his present lady, and not to such heirs by any 


* Wliiteluckc, of Pari. ch. 114. 


« Co. liitt. Hi. 


Co. Lilt. ‘1, IG. 
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former or future wife. ‘ But Itho grant of a peerage for life 
merely does not make tlie grantee a lord of parliament’** 


Lot us next take a view of a few of the principal incidents The incidents 
attending the nobility, exclusive of their capacity as members 
of parliament, and as hereditary comisellors of the Crown, 
both of which we have before considered. And first w'O must 
observe, that in cases ‘of treason and felony’ a nobleman 
shall be tried by hLs peers.' The great are always obnoxious 
to j)oj)ular envy: were they to be judged by tlie people, they 
might be in dfinger from tho prejudice of their judges; and 
would moreover be deprived of the privilege of the meanest 
subjects, that of being tried by tlieir equals, which is secured 
to all tlio Toiilm by Magna Charta, c. 29. It is said, that this 
does not extend to bishops: who, though they are lords of 
jiarliamont, and sit there by viiiue of their -baronies which 
they hold jure eccleeice^ yet ai*o not ennobled in blood, and 
consequently not peers with the nobility.** As to peeresses, 
tliere wjis no precedent for their trial when accused of treason 
or felony, till after Eleanor lluidiess of Gloucester, wife to the • 

Ijord I’rotiictor, was ac(nis(^d of treason and found gtiilty of 
witciicraft, in an ecclesiastical syuotl, through tlie intrigues of 
Cardinal Besaufori. Tliis very (‘xtraordinaiy trial gave occa¬ 
sion to a special statute, 20 Hen. YI. c. 9, \vhi<*h declares^ the 
law to be, that ])(5eresses, either in tlj!^ own right or by 
marriage, shall be tried before the same judicature as other 
[)eei‘s of the realm. If a woman, noble in her own right, 
inarrios a commoner, she still remains nohhs and sliall bo 
tried by her j)e(»rs: hut if she l)(j only noble by marriage, then 
by a se(*ond marriage with a commoiuT, she loses her ihgnity; 
for as by marriagtj it is gaiiunl, by marriage it is also lost," 

Yet if a duchess dowager marries a baron, she continues a 
duchess still ; for all tho nobility are pares, and tlierefore it is [ 402 ] 


^ h mslvytlale Sees. 1855-f)6. 

^ ^ fii f^oiisequcncoordoubtfi raisoiion 
the occasiun of the triul of Lord Cardi¬ 
gan, whether, hy thestat. 7 & 8Gco. IV. 
c. |)Cors were deprived of the benefit 
of clergy, these doubts were removed by 
the slat. 4 & 5 V'^ict. c. 22; and it was 
thereby enactctl that every lord of par¬ 
liament or peer of this realm, having 
place and voice in parUament, against 


whom any indictment for felony may be 
found, shall plead thereto, and shall 
upon conviction be liable to the samepu* 
nishraeut ns any other of her Slajesty’a 
subjects, any law or usage to the con* 
trary in anywise not>^ithstaiiding.* 

* .*1 Inst 30, 31. 

* Moor 7GU ; 2 Inst. 50; 6 Rep. 52. 
Staundf. P. C. 152. 

" Dyer, 70; C-o. Lilt. 16, 
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[ 403 ] 


no degradation.^ A peer, or pflbress (either in her own right 
or by marriage) cannot be arrested in civil •cases and they 
have also many peculiar privileges annexed to their peerage 
in the course of judicial proceedings. A peer sitting in judg¬ 
ment gives not liis verdict upon oath, like an ordinary jury¬ 
man, but upon his honour:^ he answers also to bills in 
chancery u|)on his honour, and not upon his oath but, when 
lie is examined as a witness either in civil or criminal cases, 
ho must be swonifor the respect, wliich the law sliows to 
the honour of a peer, does not extend so far as to overturn a 
settled maxim, that m judieio rim creditur nm Juratis^ The 
honmu' of peers is however so higldy tendered by the law, 
that it is much more penal to spread false reports of them and 
certain other gi'eat officers of the realm, than of other men: 
scandal against them being called by tlie peculiar name of 
scandalum magnatum, and subjected to peculiar punishments 
by divers an(*ient statutes.** 

A peer cannot lose his nobility, but by death or attainder; 
though there was an initanco in the reign of Edward tho 
I'ourth of the degradation of George Nevile lJukc of Bedford, 
by Act of Parliament,® on account of hi.s poverty, which ren¬ 
dered him unable to support his dignity.** But tliis is a 
singular instance: which wrves at the same time, by having 
happened, to show^e power of parliament; ajid, by havuig 
happened but onc^to show how tender the parliament has 
been in exerting so liigh a power. It has been said indeed,® 
that if a baron wastes liis estate, so that ho is not able to 
support the degree, the kivg may degrade him; but it is ex¬ 
pressly held by later authorities,' that a peer cannot be de¬ 
graded but by Act of ParHamenL 

The commonalty, like tlie nobility, are divided into several 
degrees; and as the Ioims, though different in rank, yet all of 


' 2 Inst. 50. 

» Finch, L. 355; 1 Vent. 298. 

‘ 2 Inst. 49. 

1 P. Wms. 146. 

Salk. 512. 

Cro. Cor. 64. 

3 Eelw. I. c. 34; 2 Kic. 11. at. 1, c. 
12 Hie. 11. c. 11. 

' 4 Inst. 3.55. 

** The preamble tu the Act is remark¬ 
able: ** Forasmuch os oftentimea it is 


seen, that when any lord is called to 
** high estate, and hath not convenient 
** livelihood to support the aomo dig- 
** nity, it induceth great poverty and 
“ indigence, and cauaeth oftentimea 
great extortion, embracery,and main- 
tcnance to be had, to the great trouble 
** of alt such countries where such estate 
shall happen to be : therefore,’* kc, 

•* M(N>r. 678. 

' 12 Kcp. 107 ; 12 Mod. 56. 
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tlicm are peers in respect of tffeir nobility, so the commoners, 
though some are ^eatly superior to others, yet all are in law 
peers, in respect of their want of nobility.* 

The first name of dignity, next beneath a peer, was anciently vidamfs. 
tliat of vidames^ vice-domini, or valvasors:^ who are men¬ 
tioned by our ancient lawyers* as viri magnce dignitatis; and 
Sir Edward Coke^ speaks higlJy of them. Yet they are now 
quite out of use; and our legal antiquaries are not agreed 
upon even their origin or ancient office. 

Now, therefore, the first personal dignity, after the nobility, Kmgiite. 
is a Jmigid of the order of St George, or of the darter; first 
instituted by Edward III. a.d, ‘1348.’ ^ Next (but not till after 
certain official dignities, as privy councillors, the chancellors of 
the cxcliequer and duchy of liancaster, tlie cliief justice of the 
Queen’s Bench, the master of the rolls, and the other Engh'sli 
judges) followg a knight banneret ; who indeed by statutes 5 
Ric. II. st. 2, c. 4, and 14 Ric. IL c. 11, is ranked next after 
bjirons; and his precedence before the younger sons of vis¬ 
counts was confirmed to liim by order of King James I., in 
the tenth year of liis reign.^ But in order to entitle liimself 
to tills nink, he must havo^been created by the king in 
pei*son, in the field, imder the royal banners, in time of open 
war.”* Else he ranks after baronets; who are the next order; 
whicli title is a dignity of inheritance,^ created by letters 
patent, and usually desfiondible to the issue male. It was 
first instituted by King James I., a.d. IGll; in order to 
raise a competent sum for the reduction of the province of 
Ulster in Ireland; for which reason aU baronets liave tlie jirms 
of Ulster superadded to their family coat." Next follow 
knights of tlm Bath; an order instituted by King Henry IV. 
and revived by Iving George I, ‘in 1725.’ They are so [ 404 ] 
called ftom the (ceremony ‘ fonuerly but not now observed ’ 
of batliing tlio night before their creation.® The last of these 
inferior nobility #re knights bachelors; the most ancient 

t 2 Infit. 29. * SeM, 'ftt. of Hon. b. 2, c. 11, § 3. 

^ Camden. Britan, tit. Ordines, " 4 Inst. 6. 

^ Bracton, 1. 1, c. 8. ” * A hand gulea in a field 

i 2 Inst. 667. " ‘ For the constitution and statutes 

Sold. Tit. of lion. b. 2, c. 5^ § 14 ; of this order of knighthood, sec tho 
‘Sir II. Nicolas's Orders of Knight- London Cazettes of 25th May, 1847, 

Itood; Archavloffia, vol. xxk!. p. 1.* and IGth August, 1850.* • 



410 


THE CIVIL STATE. 


Coloneia, ecr- 
aud 


C ] 


though the lowest order of kftgUthood amongst us; for wo 
have an instance of King Alfred’s conferring this order on 
liis son Athelstan. The custom of the ancient Gormans was 
to give their young men a sliield and a lance in the groat 
council: tlus was equivident to the toga virilU of the Komans: 
before tliis they were not i>orniitted to bean arms, but were 
accounted as part of the father’s houseliold; after it, as part 
of the community.'* Ilence some derive the usage of kniglilr 
ing, wliicli lias prevailed all over the western world, since its 
reduction by colonies from those northern lieroes. Knights 
are called in Latin equites aurati: aurati from the gilt spurs 
they wore; and equites because they always served 5n horse¬ 
back : for it is observable,^ that almost all nations call their 
knights by some appellation derived fi-om a horse.® They 
are also called in our law militesy because they formed a part 
of the royal army, in virtue of tluiir foudi J tenures; one con¬ 
dition of which was, tliat (jveuy one who held knight’s fee 
immetliatoly under the Crown (whicli in Edward IL’s time* 
amounted to 20^. per annum) was obliged to bo knighted, 
and attend the king in liis w'ars, or pay a fine for his non- 
comjiliance. The exertion of tliis prerogative as an expedient 
to raise money in the reign of Charles L, gave groat oftence; 
though wiirranted by law, and the recent example of Queen 
Elizabeth; but it \\ i\^ by the statute 10 Car. I. c. 10, abolished; 
and this kind of knighthood has, since that tim(% fallen into 
gn.'at disregard. 

These, Sir Edward Coke says," are .all the names of dkfmty 
ill this kingdom, ostpiires and geiitleiiKai being only names of 
worship, lint hefore these last lla^ l.eralds rank all colonels, 
serjoants-at-huv, and doctoi’s in tLe throe leaniod professions. 


p W ill. Malmsb. lib. 2. 

*1 Tnc. do Morib. Germ. 13. 

Caml). Brit, ordinen; Co. Litt. 74. 

" it df)C9 not appear that the English 
word kniyht has any reference to a 
horse; for knight, or cniht in the Saxon, 
signifies pucr, servus, or Attendant. 
Sec Sold. Tit. of Hon. b. 2, c. h, § 33. 

- [ClIillSTIA.V.] 

* .Stat. demilit. 1 Edw, II. 

'* 2 Inst. C67. 

^ The rules of precedence in England 
• may be reduced to tlic following tahle, 


in which those marked * arc entitled 
to the rank here allotted thfm, by stat. 
31 lieu. VIII. c. 10; marked t, by stat, 
I W. & M, c. 22; marked ij, by letters 
patent, 9, 10, n 14 Jac. I., which see in 
Scld. Tit. of Hun, 11^. h, 46, and II. 11, 
3; marked by ancient usage anti 
establislicd custom; for which see 
(among others) Camdeii*8 Britan, tit. 
Ordinca. Millcs^s Catalogue of Honour, 
edit. 1610, and Clmmberlayiic's Present 
State of England, p. 3, ch. iii. 

[TaULK Of PULCKOLKCK. 
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Esquires and gentlemen ore confounded together by Sir 
Edward Coke, who observes, that every esquire is a gentle- 


TABLE OP PRECEDENCE. 


* 

* 

« 


•o 


i 

-2 

:3 


* The Prince ConsorlA), 

* The Sovereign's children ftnd grand- 

children. 

* -brethren. 

uncles. 

* -neplipwB. 

* Archbishop of Canterbury (2). 

* Lord Chancellor or Keeper, if a baron. 

* Archbishop of York. 

* Lord Treasurer, 

* Lord President of the Council, g 

* Lord Privy Seal, ^ 

* Lord Great Chamberlain. (But 

sec private stat. 1 Geo. 1. 
c. 3.) 

Lord High Constable. 

Lord Marshal. 

Lord Admiral. • 

Lord Steward of the Household. 

* LordCUamberlnii^ofthoilouse- 

hold. 

* Dukes. 

* Marquesses. 

Dukes" eldest sons. 

Karla. 

X Marciucsscs* eldest sons. 

X Dukes* younger sons. 

* Viscounts. 

X Knrls’ eldest sons. 

X Maniiiesscs* younger sons. 

* Scci clary of s?latc, if a bishop. 

* Bislu»p of London. 

»-Durliam. 

* -Winchester. 

* Bishops. 

* Sacrelary of State, if a baron. 

* JHions. 

f Speaker of the House of Commons. 

iV./L Married women and ^\idows arc entitled to the same rank among each 
other us their husbands would respectively have born# between themselves, 
except such rank is merely professional or oiticial; and unmarried women to the 
a» rank as their eldest biolhcrs would bear among men during the lives of 
thcTr fathers. 


i 


f Lords Commissioners of the Great 
Seal. 

I Viscounts* eldest sons. 

I Karls’ younger sons. 

* Barons^ eldest sons. 

Knights of the Garter. 

Privy Councillors. 

Chancellor of the Exchequer. 
Chancellor of the Duchy. 

Lord Chief Justice or the Queen’s 
Bench. 

Master of the ICoIls. 

Chief Justice of the Common Picas. 
Chief Baron of the Exchequer. 

Lords Justices of the Court of Appeal 
in Chancery (3). 

Vice-Chancellors (4). 

.Fudges and Boruiis’of the Coif. 
Knights Bannerets Royal. 

Viscounts* younger sons. 

Baron’s younger sons. 

Baronets. 

II Knights Bannerets. 

^ Knights of the Bath, 
t Serjcants-at-la\v (r)). 

X Knights Bncheloi's. 

II Baronets* eldest sons. 

II Ivnights’ eldest sons. 

|| Baronets* younger sons. 

Knight’s younger sons. 

Colonels. « 

Doctors. ^ 

Ksqtiircs. 

Gentlemen. 

Yeomen. 

Tradesmen. 

Vrtificci's. 


X ij 

J Lpb 


ourers. 


(1) *]4ondon (lazittc^ March, 1840. The 
rank there tuwlgned tu Prince Albert Is, how¬ 
ever, <inI.YrnJ«»yod by courUsy.* (Bod's Peer¬ 
age for Is.'iO, ]). 87.) 

( 2 ) ill'' b<\Ki that before the Conquest, by a 
coiislituiioii ul Pope (iregory,* the two arch¬ 
bishops <'qnal in dignity, and in ths 
nmnlter of bishops subject to ibelr authority, 
and that William tlio Conqueror thought it 
prudent to give precetU^nco and supsriurity to 
the arridddiop of Cuiitorbiiry; but 'Diomas 
archbbliop of Vuik was unnilMng to acknow- 
le<ige bis infciloriiy to l^aiifranc archbishop of 
Oanterbuiy, und upiRniletl to the pope, who 
rcferred the matter to the king ami barons; 
and in u council hold at VVindaur CiihIIo they 
decided in favour of the archbishop of (^uiU*r* 
Imry (tjiKlw. Cumut. de Pra^Hul. tiSS). Hut tiio 


archbfAbup of York long afterwards refVised to 
acqinohcc in Uius decision, tor Hi»>hop Godwin 
relati‘s a curious und ludiiTuus struggle which 
took place iu ihe reign of Jienry il., uIxin c one 
hundred years ulterwards, between 
a^cllhi^llop t»f York aial Kichurd archhi^ho]) oT 
Canlerbiny, for Iho chuir on the right band of 
the iNi{)u's legHte (Ibid. 7S). I’crliaps to this 
decioion, au^ their former equ.aHty, we may 
n'fcr the picsoul dUtuiciioii between them, 
viz., that the orclibisliup of Canterbury is 
primate of all I'.ngiand, und the archbishop of 
York is primate of England.—[CuuibiiAN.J 

(3) 14 k 16 Viet. c. 83, a. 3. 

(4) 5 V'ict. c. 6. 

(6) * Ml. Serjcunt Manning's Sennetu ad 
p.263. 8ir William ULtickslone places 
Seijeaiits immediately aftiT Culuiiels.’ 
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Trmlesmen, 
artiflcora, and 
labourcra. 


man, and a gentleman is defined to be one qui arma gerit^ 
who bears coat armour, the grant of which adds gentflity to a 
man’s family; in like manner as civil.nobility, «imong the 
Romans, was founded in the jm imaginum, or having the 
image of one ancestor at least, who had Ij^me some curule 
office. It is indeed a matter somcwliat unsettled, wliat con¬ 
stitutes the distinction, or who is a real esquire ; for it is not 
an estate, however large, that confers tliis rank upon its 
o\vner, Camden, who was himself a lierald, disthiguislies 
them the most accurately; and he reckons up four sorts of 
them:* 1. The eldest sons of kniglits, and their eldest sons 
in perpetual succession,^ 2. The eldest sons of younger sons 
of peers, and their eldest sons in like perpetual sucicession: 
lx)th which species of esquires Sir Henry Spelman entitles 
armigeri natalitii.^ 3. Esquires created by the king’s letters 
pat(?ut or other investitm-e, and their dldest sons. 4. Esquires 
by virtue of their offices: as justices of the peace, and othei*s 
wlio bear any office of trust under the Crown. To these may 
be added ‘ burristers-at-law,’* and tlic esquires of knights of the 
bath, eacli of whom constitutes, three at his instaUation: and 
all foreign ‘noblemen;’ fol' not only these, but tlie eldest 
sous of peers of Great Britain, though frequently titular lords, 
are only ^esquires in the law, and must bo so named in all 
^legal j)roceediugs.** As for gentlemen^ says Sir Thomas Smith,*■' 
they be made good cheap in this kingdom: for whosoev^er 
studietli the laws of the realm, who studicth in the rnmer- 
sities, who professeth the liberal sciences, and (to bo slrort) 
\vho can live idly, and without manual laboiu-, and will bear 
the jx)rt, charge,-and countenance of a gentleman, he shall bo 
called master, and shall be taken for a gentleman. A yeoman 
is he that hath free band of forty sliillings by the year; ^jo 
was anciently tliercby qualified to serve on juries, voh) for 
knights of tlio shire, and do any other act, wliere the law re¬ 
quires one that is probus et legalis homo,'^ 

• 

The rest of the commonalty are tradesmen^ artificers^ and 
labourers; who (as well as all otliers^ were required by the 
statute 1 Hen, V. c. 5, to be styled by tlie name and addition 


” 2 Inst. 6U8. 
> 2 lufit. G68. 
r 2 lust. G67. 
, ■ Gloss. 43. 


* Jiex V, Jirouf/h, Esq. 1 Wils. 244. 

** 3 Inst. 30; 2 Just. 6B7. 

' Commonw of Kngluiiil, b. 1, c. 20. 
2 Inst. Cr>8. 
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of their estate, degree, or mystery, and the place to which 
they bqjonged or where they had been conversant, in all origi¬ 
nal writs of actions personal, appeals, and indictments, upon 
wliich process of outlawry might be awarded; in order, as it 
should seem, to prevent any clandestine or mistaken outlawry, 
by reduci^ to a specific certainty the person who is tlie object 
of its process. ‘Now, however, no indictment, information,® 
writ or pleading, is vitiated by the omission of such addition.’ 

• 14 & 15 Viet. c. 100. 



L ] 


[ 108 ] 


Yeomen of the 
guard. 

[ 409 ] 

On the Saxon 
military force. 


CHAPTER XITI. 

OF THE MILITARY AND MARITIME STATES. 

1'he military state includes the whole of the soldiciy, or 
siK'h ])oi'soiis as arc peculiarly apjwintod .among the rest of the 
people for the safeguard and defence of the realm. 

In a laud of liberty it is extremely dangerous to make a 
distinct order of tlie profession of arms. In absolute moiiar- 
clu'es tliis is necessary for the safety of the pi’iuoe, and arises 
fi-ora llie main priuciidc of their constitution, wliich is that of 
governing hy fear; but in free states the profession of a soldier, 
taken singly and merely as a profession, is justly an object of 
jealousy. In these no man should take up arms, hut Avith a 
view to defeiid bis country and. its laws: he jmts not off the 
citizen when he outers the camp; but it is because he is a 
citizen, and Avould Avish to continue so, that he makes himself 
for a while a soldier. The laws, tlierofore, and constitutions of 
these kingdoms know no such state as tliat of a perpetual 
standing sohlicr, bred up to no otlior profession than that of 
Avar: and it was not till the reign of Ilemy VTT. that tlie 
kings of England hadsoninch as a guard about tbeir persons.* 

In the time of our Saxon ancestors, as appears from EdAvard 
the Confessor^s laAVS,^ the military force of this kingdom was 
in the hands of the dukes or herctochs, who were constituted 
through GA’-ery province and county in the kingdom: being 
taken out of the pnncij)al nobility, and sucli as were most 
remarkable for being sapimtes, fideUs, et animosi*' Tlicir 
duty Avas to Icixd atid regulate the English armies, Avith a A^cry 
unlimited |)ower; ‘Sprout eis visum fiierit, ad hmorem coronm 
et utilitatem regnV* And becmiso of this great power they 
were elefded hy tlie jicople in tlieir full assembly, or folkmote, 


* The yeomen of (he guard, csta* her was at first fifty, and seems never 

blished by lien. VII. in 14S.5, arc to be to have exceeded two hundred. (Ilal- 

considcred more os the king's domestic lam, Con. Hist. vol. ii. ch. ix.) 
servants than as soldiers. Their num- c. de fieretochii$. 
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in the sarao manner as sheriffs were elected: following still 
that old fundamental maxim of tlie Saxon constitution, that 
where any officer was intrusted with such |)owcr, as if abused 
might tend to the oppression of the people, tliat power was 
delegated to him by a vote of the people themselves.® So 
too, among the ancient Germans, the ancestors of our Saxon 
forefathers, they had their dukes m well as kings, with an 
independent power over the militaiy, as the kings had over 
tlie civil state. iTlio dukes were elective, llie kings licredi- 
tary: for so only can bo consistently understood that passage 
of Tacitus,*' “ reges ex ndbilitate, duces ex virtiite mmunt in 
constituting their kings, the family or blood-royal was re¬ 
garded, in choosing their dukes or leaders, warlike merit: 
just,as Ciesar relates of their ancestors in his time, that when¬ 
ever tlicy went to ^var, by way either of attack or defence, 
tlioy elected leaders to command tliem.® Tin’s Lirge share of 
2 )o\vor, thus (*onfen*ed by the poojJe, tliough udemkid to i)rc- 
sorve the liberty of the subjo(d, was 2 )orhai)s unreasonably 
(Ictrimcntal to ilie i)roiY)gativo of the crown; and accordingly 
wo find a v(ny ill use made of it by E(b*ic Duke of. Mercia, in 
the reign of J^ing Edmund Ironside, Avho, by his office of duko 
or licrotocli, was entitled to a large command in the king’s 
army, and by liis rcipeated ti'cacheries at hist transfeiTcd the 
crown to Canute the Dane. 

It seems nnivoi-siiUy agi’eod by all historians, that king 
Alfred lirst sellhjd a natioaal militia in tliLs kingdom, and by 
his ])rndent discipline made all tlio subjects of Ids dondnion 
soldiers; but we are nnfortimately left in the dmk as to the 
2 )articulars of this his so-celebratcd regulation; though, from 
what was last observed, tlie dukes seem to have been left in 
2)Ossession of too large and independent a jiower; which 
enabled Duke Harold, on the death of Edward the Confessor, 
though a stranger to the royal blood, to momit, for a short 
space, tlie tlu-one of this kingdom, in jn-ejudice of Edgar 
Athebng, the rightful heir. 


® “ T$ti vero viri eJiguntur per com¬ 
mune concilium, pro ammuni utilitute 
nj/nt, per jtrooincUts ct patriaa unJversas, 
etper s.'f^uioa comitafuii in plena folkmofe, 
ainit ct virevomites proviuciarum et comi- 
taiuKin eliffi tlcljent.** (LL. Edward 
the Confessor, 1 Thorpe, p. 4r>6. See 


also Bede, Ecclesiastical History, 1. 5, 
c. 10.) 

•* Do Morib. Germ. 7. 

* Quum helium civitas aut illatvm 
(/efendit aut infert, maf/httratus qui ei 
hello prassint ddiguniur'* (Dc Bell. 
Gall. 1. 6, c. 22.) 


[410] 
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On the mlUtary 
|wrt of the > 
feudal system. 


[414] 


On the statutes 
of armour. 


Upon the Norman Conquest the feudal law was introduced 
here in all its rigour, the whole of which is built on a military 
plan, I shall not now enter into the particulars of that con¬ 
stitution, which belongs more properly to the next part of our 
Commentaries; but sliaE only observe, that in consequence 
thereof all the lands in the kingdom were divided into wliat 
were called knight’s fees, in number above sixty thousand; 
and for every knight’s fee a knight or soldier, was bound 
to attend the king in his wars, for forty di'-ys in a year; in 
wliich space of time, before war was reduced to a science, the 
campaign was generally finished, and a kingdom either con¬ 
quered or victorious. By this means the king Irnd, without 
any expense, an army of sixty thousand men always ready at 
his command. And, accordingly, we find one, among the laws 
of William the Conqueror,^ which in the king’s name ('om- 
mands and firmly enjoins tlie personal attendance of all knights 
and others; “quod habeant et teneant se semper in armis et 
equis, ut decet et oportet: et quod semper mnt prompti et parati 
ad servitum suum integrum nobis explmdum et peragmdum^ 
<mm opus adfuerit, secundum qvod debent defeodis et tmementis 
mis de jure nobis facere” This personal service in process 
of time degenerated into pecuniary commutations or aids, 
and at last even the military tenures of tlie feudal system 
were abolished at the Kestoration, by statute 12 Car. II. c, 24. 

In the meantime, we are not to^imagine that the kingdom 
was left wholly without defence in case of domestic insurrec¬ 
tions, or the prospect of foreign invasions. Besides those who 
by their military tenures were bound to perform forty days’ 
service in the field, first the assize of arms, enacted* 27 
Hen. n. and afterwards the statute of Winchester,^' under 
Edward I. obliged every man, according to liis estate and 
degree, to provide a determinate quantity of such arms as 
were then in use, in order to keep the peace: and constables 
were appointed in all hundreds by the latter statute to see 
that such arms were provided. These weapons were changed 
by the statute 4 & 5 Ph, & M. c. 2, into others of more modem 
service; but both this and the former provisions were repealed 
in the reign of James I.' While these continued in force, it 


• Co. tut. 75, 76. 

« Hored. A.D. 1181. 


^ IS Edw. I. c. 6. 

* SUt. 1 Jac. I. c. 25; 21 Joe. I. c. 28. 
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was usual from time to time for our princes to issue commis¬ 
sions of array, and send into every county officers in whom 
they could confide to muster and array (or set in military 
order) the inhabitants of every district; and tlie form of the 
commission of array was settled in Parliament in the 5 
Hen. IV., so as to prevent the insertion therein of any new 
penal clauses.^ But it wjis also provided,*' that no man should 
be compelled to go out of the kingdom at any rate, nor out 
of liis sliire but iii crises of urgent necessity; nor should pro¬ 
vide soldiers unless by consent of Parliament. About the 
reign of King Henry VIII,, or bis children, lieutenants began [ 412 ] 
to l>e introduced,* as standing representatives of the Crown, to 
keep tlie counties in militaiy onler; for wo find tlunn men¬ 
tioned as known officers in the statute 4 & 5 Ph, & M. c, 3, 
though tliey had not then been long in use,, for Camden 
Hj)eaks of tliem"^ in the time of Queen Elizabeth, as extra¬ 
ordinary iiifigistrates constituted only in times of difficulty 
and danger; but the introduction of these commissions of 
lieutenancy, whi(*h contained in substance tlie same powers 
as the old commissions of array, caused the latter to fall into 
disuse. 

In this state things continued, till the repeal of the The mnsua undor 
statutes of armour in the reign of King James I,: after 
which, when King Charles 1. had, during lus northera expedi¬ 
tions, issued commissions pOf lieutenancy, and exerted some 
military jwwei’s, Avliich, having been long exercised, were 
thfl%ht to belong to the Crown, it became a question in the 
liong Parliament, how far the power of the militia did 
inherently reside in the king; being now unsupported by any 
statute, and founded only upon fmmemorial usage. This 
question, long agitated mth great heat and resentment on 
both sides, bc(*ame at length the immediate cause of the fatal 
rupture between the king and liis parliament: the two Houses 


i Ruahworth, part 3, pp. 662, G67; 
Bee 6 Uym. 374, &c. 

^ 8t«t 1 £dw. Ill. St. 2, cc. 5, 7 ; 25 
Edw. in. St. 5, e. 8 , * recited and con¬ 
firmed by the 4 Hen. IV, c. 13; see 
Hallam, Con. Hist. vol. ii. ch. ix.' 

* 15 Rym. 75. 

■» Brit. 103, edit. 1594. This great 
office was 6r8t created in the third year 
of Edward VL, in consequence of the 
VOL. I. 


many disturbances in several counties 
by the followers of the old religion 
against the new establishment. It seems 
in its first institution to have been oa 
much civil and judicial as military* 
The first commissions styled the lord- 
lieutenants the king’s justices as well 
as lieutenants, and they were to inquire 
of all treasons, &c. (Strype’s Eccles. 
Mem. 2,178.)—[Coleridge.] 

2 E 
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The abolition of 
military tenures. 


[413 J 


The present 
militia laws. 


not only denying tliis jireiogative of the Crown, the legality 
of which perhaps might be somewhat doubtful; bijt also 
seizing into their own hands the entire power of the militia, of 
the illegality of which step there could never be any doubt 
at all. 

Soon after the restoration of King Charles the Second, when 
the military tenures were abolished, it was tliought proper to 
ascertain the power of the militia, to recognize tlie sole right 
of the Crown to govern and command themj. and to put the 
whole into a more regular method of military subordination 
and tlie order in Avhich the militia now stands by law is 
principally built upon the statutes which were tlien enacted. 
It is true the two last of them are ajiparently repealed; but 
many of their provisions are re-enacted, with tlie addition of 
some new regulations, by tlie present militia laws; the general 
scheme of wliich is to discipline a certain number of the 
inliabitants of every county, * formerly ’ chosen hy ‘ ballot ’ for 
tliree, ‘ and subsequently for five * years; ^ tlie person so 
chosen or drawn being compelled to serve or procure a substi¬ 
tute. For the last quarter of a century the militia force, when¬ 
ever called out, has been sufBcieutly supplied ivith volunteers, 
without having recourse to the compulsory process of the 


ballot, the right to put in force which has been from time to 


time suspended by spetual Acts of Parliament® The militia 
regiments were formerly ’ officered by the lord-lieutenant, the 
deputy-lieutenants, and other principal landholders, imder a 
commission from the Crown, ‘a certain qualification in^al 
property being required for each rank. The projierty quali¬ 
fication of officers below the rank of captain was abolished by 
the statute 15 & 16 Viet a 50, and personal estate was at the 


same time made a sufficient qualification for dcputy-lieuftuiants, 
captains, and officers of liigher rank.’ The militia arc not 
(‘ompellable to march out of their counties, unless in case of 
invasion or actual rebellion within the realm (or any of its 
dominions or territories),** nor in any case compellable to 


march out of the kingdom. ‘ During the recent war with 
Bussia, however, an Act was passed to enable Her Majesty to 
accept the services of the militia out of the United King- 


* IS Car, IT. st. 1, c. 6; IS k 14 Car. & 20 Viet. c. r)2, and various inter- 

n. e. S ; 1.*) Car. IT. c. 4. tnciiiutc Acts.’ 

• * See the stat. lOGco. IV. c. 10; nitd r stat. 42 Geo. III. c. 00 . 
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doTu,”* They are to %& exercised at stated times: and their 
discipline in general is liberal and easy; but when drawn out 
into actual service, they are subject to the rigo^ of ‘ the 
Mutiny Act, noticed hereafter, and the articles of war framed 
under its autliority,’ as necessary to keep them in order.' 
TJiis is the constitutional secmity which om* laws have pro¬ 
vided for the public peace, and for protecting the realm 
against foreign or domestic violence.® 

When the nation was engaged in war, more veteran troops 
and more regular discipline were esteemed to be necessary 
than <'ould be expected from a mere militia. And thereforcf 
at such times more rigorous methods were put in use for tlie 
raising of aimies, and the due regulation and discipline of the 
soldieiy: which are to be looked upon only as temporary 
excrescences bred out of the distemper of the state, and not 
as any pn.i*t of the j^ermanent and perpetual laws of the king¬ 
dom. For martial law, wliich is built ujx)n no settled princi¬ 
ples, but is entirely arbitrary in its decisions, is, as Sii* Matthew 
Hale observes,‘ in truth and reality no law, but something 
indulged rather than allowed as a law. The necessity of 
order and discipline in an army is the only tlung wliich can 
give it countenanc>e; and therefore it ought not to be per¬ 
mitted in time of peace, when the king's couiis are open for 
all persons to receive justice according to the laws of the land. 
Wherefore Thomas Earl of Lancaster being condemned at 
Pontefraot, 15 Edw. II., by martial laAV, liis attainder was 
reversed 1 Edw. III., because it was done in time of peace." 
And it is laid down,'' that if a lieutenant, or other that hath 
(•ommission of martial autliority, doth in time of peace hang 
or otherwise execute any man by colour of martial law, this 
is murder: for it is against Mafftm Charta,'^ The Petition of 


4 16 & 19 Viet. c. 1. 

' * An annual Act is passed to defray 
tlie charge of the payment of the dfeh 
embodied militia, and to grant allow¬ 
ances to uIRccrs. See, for instance, 
19 & 20 Viet. c. 90.’ 

* ‘The following are the existing 
Acts relating to tlie militia, independ¬ 
ently of the periodical and other Acts 
referred to m the text:—1 Geo. I. st. 2, 
e. 14; 19 Geo. ITI. c. 44; 42 Geo. ITI. 
e. 90; 43 Geo. TIT. cc. 10, 19, 50,71,72, 
I(N); 44 Geo. 111. 0 . 56: 4(i Geo. 111. 


cc. 91,140; 47 Geo. III. sess. 2, c. 71; 
50 Geo. ITT. c. 92; 51 Geo. Hi. cc. 20, 
109, 118; 52 Geo. III. c. 15.5. a. 9; .53 
Geo. III. cc. 81, 91; .54 Geo. ITI. c. 11; 
55 Q/bo. til cc. 65, 168; 56 Geo. ITI. 
c. 64; 57 Geo. ITT. c 57; 7 Will. IV, 
and I Viet. c. 33 (s. 12); 2 & 3 Viet, 
c. 59; 17 & 18 Viet. c. 105; 18 & 19 
Viet. C. 57.’ 

‘ Hist. C. L. c. 2. 

" 2 Brad. Append. .59. 

* 3 Inst. 52. 

" Cap. 29. 


On the regiiUr 
troops. 


[ 414 


2 E 2 
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Origin ofmir 
standing army. 


[415] 


Right* moreover enacts, that no soldier shall he quartered on 
the subject without his own consent: and that no ceminis- 
sion shall issue to proceed mtliiii this land according to martial 
law. Ana whereas, after the Restoration, King Charles IT. 
kept up about five thousand regular troop, by lus own 
authority, for guards and garrisons; which liing James II. 
by degrees increased to' no less than tliiity thousand, aU 
paid from his own civil list; it was made one of the articles 
of the Bill of Rights,^ that the raising or keeping a standing 
army within the kingdom in time^of peace, unless it be with 
the consent of parliament, is against law. 

But, as the fasliion of keeping standing armies (which was 
first introduced by Charles VII. in France, A.D, 1445 *) lias 
long universally prevailed over Europe (though some of its 
pitentatcs, being unable themselves to maintain them, are 
obliged to have recomso to richer powers, and receive snli- 
sidiaiy pensions for that purpose), it iias also for many years 
past been annually judged necessary by our legislature for the 
safety of tlie kingdom, the defiaice of the possessions of the 
Crown of Great Britain, and the preservation of the balance 
of jx)Aver in Europe, to maintain even in time of peace a 
standing body of troops, under the command of tlie Crown; 
who are howciver ipso facto disbanded at the expiration of every 
year, unless continued by parhament. 

To prevent the executive power from being able to ojipress, 
says Baron ]\Iontesquieu,* it is requisite that the armies with 
wlu(4i it is intrusted should consist of the p(? 0 £)le, and Have 
the same spirit with the people; as was the case at Home till 
Mai'ius new-modelled the legions by enlisting the rabble of 
Italy, and laid the foundation of all the military tyranny that 
ensued. Nothing then, according to these principles, ought 
to be more guarded against in a free state, than making tlie 
military power, w'hen such a one is necessary to bo kept on 
foot, a body too distinct from the people. Ijike ours, it should 
wholly be composed of natural subjects; it ought only to be 
enlisted for a short and limited time; the soldiers also should 
live intermixed with the people; no separate camp, no bar¬ 
racks, no inland fortresses should be allowed. And perhaps it 


■ 3Car.i. c. 1 ; 8coalso31 Car. JJ.c 1. 
» Stat. 1 W. & M, Bt. 2, c. 2. 


■ Kobertson, Cha. V. i. 94. 
" Sp. L. II, (i. 
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might be still better, if, by dismissing a stated number, and 
enlistihg others at every renewal of their term, a circulation' 
could be kept up between the army and the people, and 
the citizen and the soklier be more intimately connected 
together. 

To keep this body of troops in order, an annual Act of Par- The annual 
liament likewse passes, “for punisliing mutiny and desertion, 

“ and for the better payment of the army and their quai’ters.”*' 

‘ Tliis statute commences with the important recital, that 
“ the raising or keeping a standing army within the United 
“ Kingdom of Great Britain and Ireland in time of peace, 

“ unless it be with the <*on8ent of parliament, is against law 
but that it is adjudged necessary by the soviTCign and parlia¬ 
ment, that a body of forces should 1)0 continued lor tlie safety 
of the kingdom, the dofonce of the possessions of the Crown, 
and the preservation of the balance of powesr in Einope. The 
statute ii(»xt limits tlie number of for(;es, and after further 
reciting that “ no man can be prejudged of life or limb, or 
“ subjected in time of jioace to any kind of pmiishment witliin 
“ this n'alin, by martial law, or in any other manner than by 
“ judgment of his jieers, and according to the known and 
“ cstablisliod laws of this realm; yet, nevertheless, it being 
“ rijquisite, for the retaining all the before-mentionijd forces 
“ in their duty, that an cxairt discipline he observed, and that 
“ soldiers who shall mutiny or stir up sedition, or shall desert 
“ H(u* Slajesty’s service, or be guilty of crimes and offences 
“ to the prejudice of good order and military discipline, bo 
“ bi*ought to more exemplary and speedy punishment than 
“ the usual forms of the law will allowit proceeds to confer 
power on the sovereign to make “articles of war for the better 
government of the fonrswith the limitation tliat no peivon 
shall by such ailicles of war bo subject to be transported as a 
felon, or to be sentenced to penal servitude, or to suffer any 
pnnislnmuit extending to life or limb, except for crimes wlu(*h 
arc exjjressly made punishable in this way, by the statute 
itself.’ 

‘ After enumerating thepci*sons subject to its provisions, the 

»• See, for instaiipp, 19 & 20 Viet. c. must both agree to draw the sword, or 
10. Thus, ‘* Tlie king retains tlie power else leave it in the scabbard, which is 
of the sword, but the parliament re- the best place for it.” (Whitelocke, 
tains that of the purse, so that they Mem.) 
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Courts martial, statute iheii pro(!eeds to authorize the erecting of courts 
martial, which are to bo constituted and held in the manner 
prescribed by the Act. The procedm^e on trials by these 
tribmials, the examination of witnesses on oath, and the 
preservation of the sentences of the court are carefully 
provided for.* 

* The jiunsdiction is to try and punish offences against tlie 
articles of war, and the provisions of the statute itself, by 

[ 416 ] which,’ among other tilings, it is enacted, that if any officer or 
soldier shall excite or join any mutiny, or, knowing of it, shall 
not give notice to the commanding officer; or sliall desert 
Her Ma-jcsty’s service, or sleep ujion liis post, or leave it before 
he is relieved, or hold correspondence with a rebel or enemy, 
or strike or use violence to liis sujHjrior officer, or sliall disobey 
his lawful commands: such offender shall suffer such puiiLsh- 
ment as a coiu’t martial sliall inflict, though it extend to dc^ath 
itself. 

‘ The statute provides for tlie trial by coml; martial of any 
paymaster or commissioned officer who embezzles, steals, or 
wilfully misapplies money, provisions, ammunition, or otlier 
stores, and for the punisJiment of any such offence by trans¬ 
portation, penal servitude, fine, or imprisonment; and it 
confers express powers on coiuis martial, either in addition to 
imprisonment or witliout it, to sentence any sohlierto corporal 
puuLshmont (not extending to life or limb), and not exceemng 
fifty lashes, for disgraceful conduct, niisbehaviom*, or neglect 
of duty; to order th() forfeiture of pay, and to mark deserters, 
for whose a]»]jrehonsiou and detainer, by summary proceedings 
before justices, full powers are given. Minute regulations are 
made by the statute as to the enlistment and attesting of 
recruits, and for the billeting of troops anti the supply of 
carriages, the enactments of the Petition of llight being 
suspended in that respect.’ 

* The object of the Jlutiny Act, therefore, is to create a 
court iuv€^t(;d with authority to try those who arc a pail of 
the army, in all their different descriptions of officers and 
soldiers, and tlie objed of tlie trial is limited to breaches of 
military duty. Even by that cxtcuisive powT;r granted by the 
legislatui’e to the Crown to make articles of \var, these artiides 
are to be for tlie lietter government of the forces, and can 
extmid no furtlier than thev are tlionjrlit nec<'s.sarv to tluj 
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regularity and discipline of the army. To these courts all 
“ perSbns who are or shall be commissioned or in pay, as an 
“ officer, or who are or shall be listed or in pay as a non-com- 
missioned officer or soldier” are amenable in respect of all 
matters specified in the articles of war; offences against which 
mn only be tried by courts martial, the courts of common law 
liaving no po^r to interfere to protect the soldier, so long as 
these tribunals do not exceed their jurisdiction.' 

However expedient the most strict regulations may be in 
time of actual war, yet in times of profomid peace a little 
r(3laxation of militaiy rigour would not, one should hope, be 
productive of mu('h inconvenience. And, upon this princijJe, 
tliough by oiu' standing laws"^ (still remaining in force, though 
not attended to) desertion in time of war is made a capital 
felony, and the offence is triable by a jury and before justices 
at the common law; yet, by our militia laws before mentioned, 
a much lighter punishment is inflicted for desertion in time of 
peace. So, by the Eoman law also, desertion in time of wai- 
wiis punislied witli death, but more mildly in time of tranqml- 
lity.** Hut our Mutiny Act makes no su(.*h distinction: for 
any of the faults alnwc mentioned are equally at all times 
punishable with death itself, if a comt martial shall tliiuk 
proper. Tliis discretionary power of the court martial is 
indeed to be guided by the directions of the Crown; wlikrh, 
with regard to military offences, has idmost an absolute legis¬ 
lative iwwer. “Her Majesty,” says the Act, “may make The power of 
“ articles of war for the better government of Her Majesty’s 
“ forces, which shall be judicially taken notice of by all 
“judges and in all courts whatsover,” A vast and most im¬ 
portant tnist! an unlimited power to create crimes, and annex 
to them any punishments, not extending to life or limb. These 
are indeed forbidden to 1x3 inflicted, except for crimes dcchired [ 417 J 
to be si) punisliable by this Act; which crimes we have just 
enumerated, and among which, wo may ohson’^e that any 
disob(3di(‘n(‘e to lawful commands is one. Perhaps in some 
future revision of this Act, which is in many rcspci^ts hastily 
])eniied, it may l)e tlmught worthy the wisdom of Parliament 
to asc(‘rtain the limits of milibuy subjection, and to ena(‘t 

*■ Sec the judgment of I.ord Lough- Stat, 18 Hen. VI. c. 19; 2 & 3 

borough in the case of Grant v. GovUy Cdw. VI. c. 2. 

2 lien. Bl. 69. ' 16, 28. 
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express articles of war for the government of the army, as is 
done for the government of the navy; especially as, by onr 
present constitution, the nobility and gentry of the kingdom, 
who serve their country as militia officers, are annually 
subjected to the same arbitrary rule during their time of 
exercise. 


On nitUtary taw. 


[418] 


One of the greatest advanti^es of our Engbsh law is, that 
not only the crimes themselves which it punishes, but also the 
penalties which it inflicts, are ascertained and notorious: 
notliing is left to arbitrary discretion; the sovereign by his 
judges dispenses what the law has previously ordained; but is 
not himself the legislator. How much therefore it is to be 
regretted that a sot of men, whoso bravery has so often pre¬ 
served the liberties of their country, should be reduced to a 
state of seiwitude in tlie midst of a nation of freemen! for Sir 
Edward Cokj Avill inform ns,* tliat it is one of tlie genuine 
marks of servitude to have the law, which is our rule of 
action, either concealed or precarious; ^^misera est servitus ubi 
jm est vagum aut incognitumr Nor is tliis state of servitude 
quite coiLsistout ^\ith tlie maxims of sound policy observed by 
other free nations. For tlie greater the general liberty, is 
which any state enjoys, the more cautious has it usually been 
in introducing slavery in any particular order or profession. 
These men, as Baron Montesquieu observes,^ seeing the liberty 
which others possess, and which tlioy themselves are excluded 
from, are apt (like eunuchs in the eastern seraglios) to live in 
a state of perpetual envy and hatred towards the rest of the 
community; and indulge a malignant pleasure in contributing 
to destroy those privileges to which they can never be ad¬ 
mitted Hence have many free states, by dcpaiiing from this 
rule, been endangered by the revolt of their slaves: while in 
absolute and despotic governments, where no real liberty 
exists, and consequently no invidious comparisons can be 
fonned, such incidents arc extremely rare. Two precautions 
are therefore advised to be observed in all prudent and free 
governments: 1, To prevent the introduction of slavery at 
all: orj|, 2. If it be already introduced, not to intnist those 
slaves with arms; who will then find themsedves an ovennatcli 
for the freemen. Much less ought the soldiery to be an cx- 


< 4 


if Si». h, 15, 12. 
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ception to the people in general, and the only state of servitude 
in the nation. 

‘The time of service in the army is now limited to ten* 
years in the infantry, and twelve years in the cavalry, the 
Queen in council having power to lessen such periods.*' But * 
os soldiers by the Mutiny Aot arc thus put in a worse condi¬ 
tion than any other subjects, so, by the humanity of our 
standing laws, th§y are in some cases put in a much better. 
By statute 43 Eliz. c. 3, a weekly allowance was granted, to bo 
raised in every county for the relief of soldiers sick, hurt, and 
maimed;* ‘and although this particular statute has been 
repealed, sucli soldiers are by various ac^ts now entitled to 
pensionsnor mast the royal ho8[)ital at Chelsea, for such as 
are worn out in their duty, be forgotten.^ ‘By the annual 
Mutiny Act, soldiers cannot be taken on any process or exe¬ 
cution, except for indictable offences, or for debts amoimting 
to 30t exclusive of costs; and * any soldiers in actual military 
service may make nuncupative wills, and dispose of their 
goods, wages, and other personal chattels, without those forms, 
solemnities, and exj^enses, wliich the law requires in other 
cases.** Our law does not indeed extend this privilege so far 
as tlie civil law; wliich can’ied it to an extreme that borders 
ujxm the ridi(;ulous. For ff a soldier, in the article of death, 
wrote anything in bloody lettei’s on liLs shield, or in the dust of 
the hdd w ith the sword, it was a very good military testament.* 

‘ Finally, to encourage habits of frugality, military savings’ 
banks liavo been recently established for the soldiers, and 
otlier facilities given for their education and amusement.’“ 


» 10 «t n Viet. c. 37; 12 & 13 Viet, 
c. 73; 18 & la Viet. c. 4. 

' * Before the stntute 5 & G W^ill. IV. 
c, 70, 9. 14, nboliahing all oxrluaive 
rights of trading in boroughs,’ olHccrs 
and soldiers, who liod been in the king’s 
service, were, by several statutes en¬ 
acted at the close of several wars, ot 
liberty to use any trode or occupation 
they were fit for, in nny town in the 
kingdom (exrcpt the two universities), 
notwithstanding any statute, custom, 
or charter to tlic controry. See 3 (Jeo. 
III. c. 8; 24 Geo. III. st. 2, c. 6; 42 
Geo. in. c. 69; anti 56 Geo. III. c. 67. 

J 47 Geo. lU. St. 2, e. 2.5; 55 Geo. III. 


cc. 125, 136; 7 Geo. IV. c, 16; 2 & 3 
'Will. 1V. c. 106; 5 & 6 Viet. c. 70; 6 & 
7 Viet. cc. 31, 95; 9 & 10 Viet. cc. 9, 
10; 10 & 11 Viet. cc. 4, 54, 11 & 12 
Viet. cc. 88, 103. 

^ Stat. 29 Car. II. c. 3; 5 & G W. & 
M. c. 21, § 6; .55 Geo. TIT. c. 104; 7 
Will. IV. and 1 Viet. c. 26. 

* Si mHUes quid in clypeo Uteris sun- 
ffvine suo rutilantiVns euinotaverint^ nvt 
in pulvere inscripnerint pfadi^^io ipso 
tempore quoy in prteliOf vit<s so^Km dcre- 
Unquvnty hvjusmodi volunttUeni stabUem 
esse eporiet. (Cod. 6, 21, 15.) 

■ 5 & 6 Viet. c. 71; 8 & 9 Viet. c. 27; 
12 & 13 Viet. c. 71. 
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‘ Beside&» tho militia and regular army, corps of yeomanry and 
volunteers were organized during the war witli France, and 
-several of the former are now annually mustered for a short 
period in vjirious counties of England for the purpose of exer¬ 
cise and drill.’" 

‘ Altliougli it is against the spirit of our constitution to ad¬ 
mit foreign trooj^s into tliis country,® an Act was passed at the 
commencement of tho present reign, to enable Her Majesty 
to grant the rank of general officers to foreif^ers then bearing 
tho Queen’s commission, and to permit tlie enlistment of 
foreigners, not exceeding the proportion of one in fifty, into 
the army; such last-mentioned foreigners, however, being in¬ 
capable of holding higher rank tluui that of a non-commissioned 
oHicer.*^ During the recent war >vith Eussia, moreover, foreign 
l(‘gions, consisting of German and Italian soldiers, were en¬ 
listed under an Act passed for tliat purpose, after considerable 
debate and opi)osition in parliament.’ And thus much for the 
military state, as acknowledged by the laws of England. 


[ 419 ] The nmritime state is nearly related to tho former. The 
enhc maritime roynl uavy of England has ever been its greatest defence and 
oniannnit; it is its ancient and natural strength; the floating 
bulwark of the island; an army, from which, however strong 
and powerful, no danger can ever be apprehended to liberty: 
and accordingly it has been assiduously cultivated, even from 
the earliest ages. To so much jierfection was our naval repu¬ 
tation arrived in the twelfth centiuy, that the code of maritime 
laws, wliich are called the Laws of Oleron, and are received bv 
all nations in Europe as the ground and substruction of all 
their marine constitutions, was confesstitUy compiled by 
our King Eicrlmrd I at tho Isle of Oleron, on the coast of 
Franco, then part of tlie possessions of tlio Cix)wu of England.■■ 
And yet, so vastly infen'or were our ancestors in tliia point to 
the present age, that even in the mantime reign of Queen 
Elizabcdh, Sir Edward Cokc“ thinks it matter of boast, that 
the royal navy of England then consisted of three-^nd-thirty 
ships. 


" 44Gcu. in. c. 54; 44 (Jco. 111. c. 94; 
4<i Geo. in. c. 125; 56 (ico. III. c. ;j'I; 
57 (ico. Ill, c. 44; 7 Geo. IV. c. 5S. 

" Sec mttf. p. 42(». 


p Stat. 7 Will. IV^ anil I Vict. c. 29. 
1 Stat. 18& lOVirt. n. 2. 

' 4 Inst. 141; Couttinics ilc In Mer. 2. 
• I lust. 50. 
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The flourishing condition of our marine ‘ has been from time 
to time*attributed’ to the provisions of the statutes called the 
Navigation Acts;‘ whereby, ‘it was said,’ the constant ii^hcNavigaUuu 
crease of English shipping and seamen was not only 
couragcd, but rendered unavoidably necessary. By the 
statute 5 Hie. II. c. 3, in order to augment the navy of Eng¬ 
land, then greatly diminished, it was ordained, that none of 
tho king’s liego people should ship any merchandize out of or 
into tho realm but only in ships of the king’s ligeance, on pain 
of forfeitures. In the next year, by statute G Eic. II. c. 8, 
this provision was enervated, by only obliging the merchants 
to give English sliips (if able and suflicient) the preference. 

But one of the most important statutes for the trade and com¬ 
merce of those kingdoms was that Navigation Art, the rudi¬ 
ments of which weni lii*st framed in 1G50,'^ with a narrow 
partial view: bedng intended to mortify our own sugar islands, 
which were disaffected to the parliament, and still held out 
for Charles II., by stop])ing the gainful triide wliich tliey then [ 420 J 
carried on witli the JJutch; and at tlm same time to clip tlie 
wings of those our opulent and aspiring neiglibours. This 
prohibited all slii])8 of foreign nations from trading witb any 
English j)lantations without license from the council of state. 

In tlie prohibition was extcud(xl also to the mothor- 

conntry: and no goods were suffered to ho imported into 
England, or any of its dependeuci(is, in any other than Englisli 
bottoms; or in tho sliips of that European nation of wlu(*li 
tltf) morchaiulizo imported was the gemuine growth or manu¬ 
facture. At tlie Restoration the former provisions were con- 
tinned by statute 12 Car. II. c. 18, with this very material 
addition, tliat the master and three-foui-tlis of the marinei-s 
slumld also he English subjects. 

‘ It would bo an idle and wearisome task to trace the various 
subsequent Navigation Acts, maintaining, down to a recent 
poricMh the 8am(5 leading feature of exclusive trading, hy 
which, as the titl(‘s of the Acts show, it was thought British 
slu])piiig and navigation whtc encouraged. The first great step 
aclii(.we(l in favour of free trade was effected by the statute 
12 & 13 Viet. c. 29, hy which the exclusive privileges of 


• ni. i'om. vol. i. p 4111. 
“ Scobcll, 132. 


* McmI. Un. Hist. xli. 289. 
" ScobcII, I7(i. 
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Tli(^ modes of 
supplying tbe 
iiavj’. 


[ 411 )* ] 


British ships were limited in effect to the coasting trade of the 
United Kingdom, the trade with the Isle of Man and tlie 
Channel Islands, and the coasting trade of the British colonics, 
■hat Act has, however, been almost entirely repealed by the 
statute 1(5 & 17 Viet c. 107, by which the 'entire trade is 
thrown open to vessels of all nations, with very satisfactory 
results ns regards commerce and private enterprise, and pro¬ 
bably with no ill effect on the manning of the royal navy. 
Various Acts exist for the maintenance of •discipline among 
the merchant seamen, and for maintaining their efficiency.*’ 

• While the Navigation and Mercantile Marine Acts of the 
present period can only operate indirectly in that respect,’ 
many laws have been made, ‘having for their immediate 
object ’ the supply of the royal navy with seamen; for their 
regulation when on board ; and to confer privileges and 
rewards on them during and after their service. 

1. First, for their supply. The power of impressing sea¬ 
faring mem for the sea service by the royal commission has 
been a matter of some dispute, and submitted to with great 
reluctance; though it has very clearly and learnedly been 
shown by Sir Michael Foster,^ that the practice of impressing 
and gi'anting powers to the admiralty for that pnq)ose is of 
very ancient date, and has been unifomily continued by a 
regular series of precedents to the present time: whence he 
concludes it to be part of the common law,® ‘ and its legality 
cannot now bo doubted.’* The difficulty arose from tlBs, 
that no statute expressly deedared tliis power to be in tlio 
Ci-own, though many of them very strongly implietl it. The 
statute 2 lih;. II, c. 4, speaks of mariners being arr<5st<Hl and 
retained for the kin^ ’s service, as of a thing well known and 
practised without dispute: and provides a remedy against 
their running away. By a later statute,** if any w'atennan, 
who uses the Kiv()r Thames, shall hide liimsolf during the 
execution of any commission of pressing for the king’s service, 
he is liable to heavy penalties. By another,*' no fishennan 


» 13 86 14 Viet. c. 93; 16 86 17 Vict. 
r. 131, 17 8e 18 Viet. c. 104; 18 8e 19 
Vict. c. 91. 

7 Rep. 154. 

” See also Columb. 243; BaiT. 334. 


• Rex V. Tvhhn^ Cowp. 512; Ex p. i^ar, 
5 T. U. 277 ; 5 86 6 M ill. IV. c. 24, ss. 
2 & 5. 

Stat. 2 8i 3 Ph. 8e M. c. 16. 

^ Stat. 5 £Iiz. c. 5. 
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shall be taken by the Queen’s commission to serve as a 
mariner; but the commission shall be first brought to two 
justices of the peace inhabiting near the sea-coast where tlie 
mariners are to be taken, to the intent that the justices may^- 
choose out and return such a number of able-bodied men, as 
in the commission are contained to serve Her Majesty. By 
others/ especial protections are allowed to seamen in parti¬ 
cular circumstances to prevent them from being impressed; 
*and lastly, by the statute 5 & 6 Will. IV, c. 24, it is ena(!ted 
tliat no j>erson shall be detained against his consent in the 
naval service for a longer period than five years; that after 
su(Ji service he shall be entitled to a c(irtifi(*ato and protection 
from impressment; and in the event of liis continuing to 
serve, he shall be entitled to a fresh bounty.’ Ferrymen are 
also said to be privileged from being impressed, at common 
law.® All whicli do most evidently imply a jwwer of imj)ressing 
to reside somewhere; and, if any^vhere, it must, from the 
spirit of our constitution, as well as from the frequent mention 
of the king’s commission, reside in the Cro^vn alone, ^ and ac- 
cortUngly has been so determined.’ ^ 

But, beside tliis method of impressing (wliich is only defen¬ 
sible from public ncctissity, to which aU private considerations 
must give way), there are other ^ys that tend to the increase 
of seamen, and manning the royal navy. ‘ Tlie voluntary en¬ 
listment of seamen is uoavso effectually encouraged by modem 
legislation,® that dining the rcccmt war with Kussia the 
Queen’s shi])s Avore effectmdly manned Avithout recomse to the 
odious system of impressing Avliich Avas carried on during 
former wai^s. Besides wlii(;Ii,’ parishes may hind out poor 
boy ap})rentices to masters of merchantmen.*^ Great advan¬ 
tages in point of Avagos arc given to volunteer seamen, in 
order to induce them to enter into the naval senuoe; * and 
every foreign seaman who during a Avar shall mrve two years 
in any man-of-wai‘, merchantman, or privateer, is naturalized 
ipso factoJ Al)out the middle of King William’s reign ja scheme 

See Btat. 7 & 8 AA^ill. III. c. 21; 2 « 5 & 6 Will. IV. c. 24; 16 & 17 Viet. 

Ann. c. 6; 4 fie 5 Ann. c, 19 j IS Geo. c. 69; 17 8c 18 Viet. c. 18. 

11. c. 17 fie c. 28; 2 Geo. HI. o. 15; 11 ^ The Merchant Shipping Act, 1854 

Geo. III. c. 38; 19 Geo. III. c. 75, fiec. (17 fie 18 Viet. c. 104), ss. 141-145. 

* Sav. 14. * ^tat. 31 Geo. II. e. 10. 

f Jfpx V. TkWo, Cowp. 512. 1 Stat. 13 Geo. IT. c. 3. 
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was set on foot ^ for a register of seamen to the number of 
tliirty thousand^ for a constant and regular supply of the king's 
[ 420* ] iteet; with great privileges to the registered men, and, on the 
other liand, heavy penalties in case of 4;heir non-appearance 
when called for, Tliis registry, being judged to be ineifectual 
as well as oppressive, was abolished by 9 Ann. c. 21; ‘ but 
was again revived by the statute 5 & 6 Will. IV. c. 19, by 
wliich various provisions were made for forming and main¬ 
taining a register of all seamen engaged in the mercliant 
service. Tliis register is now kept under tlie provisions of the 
Merchant Shipping Act, 1854.’ 


The articles of 
the navy. 


2. The method of ordering seamen in the royal fleet, and 
keeping up a regular discipline there, is dhected by certain 
express niles, articles, and orders, firat enacted by the au¬ 
thority of parliament soon after the Ihistoration;' but since 
now-modelled and altered, ^ by various statutes.' In these 
arti(*les of the navy ahnost every possible ofience is set down, 
and the punishment thereof annexed; in wliich respect the 
seamen have much tlie advantage over their bretliren in the 
land-service; whose articles of war are not enacted by par¬ 
liament, but framed from time to time at the pleasure of the 
Croivn. Yet from whence this distinction arose, and why the 
executive power, whi(4i is liiffited so properly with regard to 
the navy, should be so extensive with regard to the army, it is 
hard to assign a reason: unless it proceeded from the per¬ 
petual establisliment of the navy, wliich rendered a permanent 
law for their regulation expedient; and the tcmjxirary dura¬ 
tion of the army, which subsisted only from year to year, anti 
might therefore with less dangcir be subjected to discretionary 
government. But whatever was uppreliended at the first 
formation of the M’^tiny Act, the regular renewal of our 
standing force at the entrance of every year has made this 
distinction idle. For, if from experience past we may judge of 
future events, the army is now lastingly ingrafted into the 
British constitution; with this singularly-fortunate circum¬ 
stance, that any branch of the legislature may annually put 
an end to its legal existence, by refusing to conciu- in its con¬ 
tinuance. 

k Stat. 7&8WiU. JH. c. 21. 

‘ Stat. 13 Car. TI. st. 1, c. 9. 


I 


Stat 22 Geo. II. c. 33, amended by 
11) Geo. III. c. 17, ‘ & 10 & 11 Viet. c. S9/ 



PRIVILEGES OP SAILORS. 


431 


* The royal marine forces are subject to the discipline of the Royai Marine 
navy, wjiile on board ship; but are regulated, while on shore, 
by an annual Marine Mutiny Act," containing a similar recital, 
and corresponding provisions to those contained in the annual 
Act applicable to the army. The time of service in the royal 
marines is limited by the statute 10 & 11 Viet. c. 63, to 
twelve years.’ 

3. With regard* to the privileges conferred on sailors, they Priviiegea of 
are pretty much the same with thbse conferred on soldiers; ^ 421 ] 

Avith regard to relief wlien maimed, or wounded, or super¬ 
annuated, either by ‘pensions’ or the royal hospital at Green¬ 
wich; ® with regard also to the power of making nuncupative 
testaments: and farther, no seaman on board Her Majesty’s 
ships can be arrested for any debt, uuless the same ‘were con¬ 
tracted previously to liis having entered the service, and ’ be 
sworn to amount to at least ‘ tliirty ’ pounds.** 


* Sco, for instance, 19 & 20 Viet, 
c. 8. 

* 7 & 8 Will. m. c. 21; 10 Geo. IV. 
c. 26; 4 & 5 Will. IV. c. .34; 8 & 9 Viet, 
c. 22; 9 & 10 Viet. cc. 9, 10; 10 & 11 


,Vict. c. 54; 11 & 12 Viet. c. 82; 12 & 
*13 Viet. c. 28; 13 & 14 Viet. oc. 24,40.’ 

V * 1 Geo. 11. st. 2, c. 14, s. 15; .32 Geo. 
ni. c. 33, 8. 22 ; 3 & 4 Will. IV. c 5, 
8. 3, and c. 6, 8. 3.’ 
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Slavery. 


CHAPTER xrv. 

OF MASTER AND SERVANT, ‘ ^VND HEREIN OF PRINCIPAL 

AND AGENT.’ 

• 

Having thus commented on the rig^hts and duties of per?5ons 
as standing in the pyblic relations of magistrates and peo]»le, 
the method I have marked out now leads me to consider their 
rights and duties m private economical relations. 

Tlie three great relations in private life are, 1. Tliat of 
Piaster and servant: which is founded in convenient^e, whereby 
a man is directed to call in the assistance of others, where liis 
own skill and labour will not be sufficient to answer the car(\s 
incumbent upon him. 2. Tliat of hmband and wife ; which is 
foimded in nature, but modified by civil society: the one 
directing man 1o continue and multiply Iiis species, the otlujr 
prescribing tlie manner jn which that natund impulse must be 
confined and regulated. 3. That of parent and child; wliich 
is consequential to that of maiTiage, being its principal cud 
and design: and it is by virtue of this relation that infants ore 
protected, maintained, and educated. But, since the parents, 
on whom this care is primarily incumbent, may Ik' snatched 
away by death before they have completed their duty, the law 
has therefore provided a fourth relation, 4. That of guardian 
and ward ; which is a kind of artificial parentage, in ordoT to 
supply the deficiency, whenever it happens, of the natural. 
Of all these relations in their order. 

In discussing the relation of master and servant, I shall first 
consider the several sorts of servants, and how this relation is 
created and destroyed; secondly, the effect of this relation 
with regard to the parties tliemselves; and, lastly, its effetrts 
with regard to other persons. 

I. As to the several sorts of servants; I have formerly 
observed that pure and proper slavery does not, nay cannot, 
subsist in England; such, I mean, whereby an absolute and 
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unlimited power is given to tho master over the life and 
fortune of the slave. And indeed it is repugnant to reason, 
and tho principles of natural law, tliat such a state slionld 
subsist anywhere. The tlireo origins of the riglit of slavery, 
assigned by Justinian,* are all of them built upon false foundar 
tiona'’ As, first, slavery is held to arise “/wre gentium^'' from 
a state of captivity in war; whence slaves ore called man- 
cipia, quasi manu captL Tho conqueror, say the civilians, 
had a right to the life of liis captive, and, having spared that, 
has a right to deal with^him as he pleases. But it is an 
untrue position, when taken generally, that by tho law of 
nature or nations a man may kill his enemy; he has only a 
right to kill him in particular cases; in cases of absolute 
nec;essity, for self-defence; and it is plain this absolute neces¬ 
sity did not subsist, since the victor did not actually kill him, 
but made him prisoner. War is itself justifiable only on 
principles of self-preservation; and therefore it gives no otlior 
riglit over prisoners, but merely to disable them from doing 
harm to us, by confining their persons; much lesffi^an it give 
a right to kill, torture, abuse, plunder, or even to enslave an 
enemy, ^vhen the war is over. Since, therefore, the right of 
making slaves by captivity depends on a supposed riglit of 
sliuighter, that foundation failing, tho <*onsequence dra^vn 
from it must fail likewise. But, secondly, it Ls said that 
slavery may begin ^^jure civilif^ when one man sSlls himself 
to another. This, if oiJy meant of contracts to serve or work 
Ibr anotlier, is very just: but when applied to strict slavery, 
in tlie sense of wliicJi we speak, is also impossible. Every 
sale implies a pi-ice, a quid pro qno^ an equivalent given to 
tho seller in lieu of what he transfers to the buyer: but what 
equivaleut can be given for life and liberty, both of which (in 
absolute slavery) arc held to be at the master’s disposal? 
His property, also, the very price he seems to receive, devolves 
ipso facto to lus master the instant he becomes his slave. In 


this case, therefore, the buyer gives notlung, and tho seller 
receives nothing; of what validity then can a sale bo whicli 
destroys the very jiriuciples ujion wliich all sides are fimnded? 
Lastly, we are tokl, tliat besides tlicse two ways by which 


[ 424 ] 


* Servi aut Jiunt aut nascuntur ; Jiuni jure aut jure ewili ; ruucuntur ex 

amdilia noKtris. (Tnst. 1, 3, 4.) 

^ Montosq. Sp. 1«. xv. 2. 

VOL. I. • 2 K 
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slaves "fimt,” or are acquired, they may also be hereditary; 
"send naseuntur;” the children of acquired slaves are jure 
naturae, by a negative kind of birthright, slaves also. Hut 
this, being built on the two former rights,* must fall together 
with them. If neither captivity nor the sale of one’s self can 
by the law of nature and reason reduce the parent to slavery, 
much less can they reduce the offspring. 

Uix)n these principles the law of England abhors, and will 
not endure the existence of, slavery withiv. this nation; so 
that when an attempt was made, to introtluco it by statute 
1 Edw. VI. e. 3, which ordained that aU idle vagabonds should 
bo made slaves, and bo fed upon bread, water, or small drink, 
and refuse meat; should wear a ring of h-oii round their necks, 
arms, or logs; and should be compelled by beating, chaining, 
or otherwise, to perform the work assigned them, were it never 
so vile; the spirit of the nation could not brook this condition 
even in the most abandoned rogues; and therefore tliis statute 
was repealed in t^vo years afterwards.” And now it is laid 
down,'^ that a slave or negro, the instant ho lands in England, 
‘ or puts his foot on the deck of a British man-of-war,’® becomes 
a freeman; that is, the law >vill protect liim in the enjoyment 
of his person and his property. 

/ 

Menial servants. 1. The^pst sort of scrvaiits acloiowledgod by the laws of 
[ 425 ] England, are nienial servants; so called from being intra 
nicmia, or domestics. The contraitt between them and thesir 
masters arises upon the hii*ing. ‘ In cases of other than menial 
servants,’ if the hiring be general, without any particular 
time limited, the law construes it to he a hiring for a year 
upon a principle of natural equity that the servant sliall serve, 
and the master mamtainhim, throxighout all the revolutions 
of the respective seasons; as when there is work to bo done, 
as when there is not :* but the contnuit may be matlo for any 
larger or smaller term. * In the case of menial or domestic 
servants, the law presumes, in the absence of any spe(‘ial 
contract, that tlie parties agreed to continue the relationsliij) 


« Stat. 3 & 4 FAvf. VI. c. 16. 

** Smith V. SrowHy Salk. 666. 

' Somerset*8 case, 11 St. Tr. .310; 
Iioffr. Rep. 1. 


^ (yO. Litt. 42; Beeston v. CoUyery 4 
Bing. 30U; Fawcett v. Caehy f> B. fic Ad. 
904: Lilley v. Elwin, 11 Q. B. 742. 

« F. N. B. 168. 
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of master and servant, until determiued by a month’s notice, 
or its iequivalent, a month’s wages.’** 

* A servant may bo dismissed witliout notice for a reason¬ 
able cause, sufih as moral misconduct ;* wilful disobedience to 
a lawftil order or neglect of duty and in such cases he is 
not entitled to any wages from the day he is discharged, 
except those then duo.* But if wrongfully discharged, lie is 
entitled to wages up to the end of the current period of his 
service.™ Jf, om the other hand, a servant who is to be paid 
quarterly, or yearly, or at ^ny other fixed time, improperly 
leaves his service, or is guilty of such misconduct as to jusdfy 
Ids discharge during the currency of any su(!h period, he is 
not entitled to wages for any j)art thereof," even to the day he 
quits.’ 

All single men between twelve years old and sixty, and w^rvanfs in 

n iii'i Imslmndry 011(1 

married ones under thiny years ot age, and all single women arUflctiN. 
between twelve and forty, not having any visible livelihood, 
are, ‘hy statute 5 Eliz, c. 4,’ conij)ellahlc by two justices to go 
out to service in husbandry or certain sjiccific; trades, for the 
promotion of luniest industry: and no master can put away 
his Horvant, or sci'vaut leave his master, after Ixdng so rebuiied, 
cither before or at tlie end of In's tiirni, without a quarter’s ' 
warniiig, unless reasonable cause to bo allowed by a 

justices of the pea(‘e: hut they may part hy (*ousent, or make |' 42(5 ] 
a sp(x*ial biirgain. ‘ But tlds statut*^, though uftrepealed, is 
practically obsolete.’ 

2. Another species of servants are called apprentices (fix)m Apprentices. 
apprendre, to learn), and arc usually bound for a term of years, 
by deed indciiti'd, or indentures, to serv'e their masters, and 
be muiiitaiiiod and instructed by them. This is usually done 
to persons of trade, in oi-der to learn their art and mystery; 
and sometimes very largo sums aiHi given with them, as a 
premium for such their instruction: but it may bo done to 


^ Niiwlan V. Ahhtt^ 2 Or. M. k R. 54; 

V. Tisdalf 1 Ex. 29.5, 

^ Such as pTrgiiancy in a fem^e ser¬ 
vant (('aldecott, 14); absence on an 
unfounded pretence {Crawford v. Reidy 
1 Show. Pari. C. 124); pretending to 
be a partner when only a clerk {Amor 
V. FearoHy 9 Ad, & El. 548). 


i Spain v. Amotty 2 Stark. 256; Tur¬ 
ner V. A/(Mcm, 14 M, & W. 112. 

* Callo V. SrounckeTy 4 C. & P. 518. 

* Robhwon v. llindmany 3 Esp. 235. 

™ Gandell V. Pontignpy^ Camp. N. P. 

375. 

" Turner v. Robin^emy 5 B. & Ad^. 
789. 

2 F 2 
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liusbandmen, nay, to gentlemen, and others. And' cliildren ® 
of poor })ersons may be apprenticed out by the overseers, witli 
consent of two justices, till twenty-one years of age, to such* 
persons as are thought fitting: wlio ‘although formerly’ <*om- 
liellable to take them, ‘ are no longer subject to this involun¬ 
tary engagement;*'* for which purposes our statutes have 
miwlo tlie indentures obligatory, even though such parish 
apprentice do not execute them. ‘ Differences between 
masters and parish apprentices, and other apprentices witli 
whom no premium, or a premium not exceeding 25/. has 
bffen paid, may be settled by two justices; and on complaint 
against a master for ill-iisjige by any such apprentice, the 
justices may impose a fine on the master, and order all or 
any part of the premium to bo rofiuided, and may also order 
the payment of wages not exceeding 10/. to ap})rentices.'' On 
tlie other hand, if an apjnentice,’ mtli whom less than 10/. has 
been given, runs away liom his master, he is compellable to 
servo out liis time of absence, or make satisfaction for the 
same, at any time witliin seven yeai's after the expiration of 
his original contract.*’ 

k 

T^abourera.® 3* A. third spccics of sorvauts are lahourerSy wlio are only 
hired by the day or the w'oek, and do not live intra mc^nia, as 
[ 427 ] family; concerning Avhom tlie statute 5 Eliz. c, 4, 

thade many regulations: 1. Directing that all persons having 
no visible effects miglit be compelled to work: 2. Defining 
liow long they should continue at work in summer and in 
winter: 3. Punishing such as left or deserted tlieir work: 
4. Empowering the justices at sessions, or the sheriff of the 
county, to settle their wages: and, 5. Inflicting penalties on 
suc:h as either gave or exacted more wages than WT:ro so 
settled. ‘ Tlie Act of >]lizabeth, however, was in these respects 
repealed by the statute 53 Geo. III. c. 40, and differeiuies 
between masters and servants in husbandry, and masters and 


» Stat. 43 Eliz. c. 2; 7 Jae. I. c. 3; 
8fc9W.&M.c.30; ISUeo. III.c.47; 
‘ 20 Geo. m. c. 36; 32 Geo. 111. c. 57; 
42 Geo. ITT. c. 46; 51 Geo. Ill, c. 80; 
54 Geo. in. c. 107; 56 Geo. III. c. 139; 
1 & 2Geo. IV. c. 32; 3 & 4 Will. IV. 
• C.63; 4&5AViIl.IV.c.76; 7&SVict. 
c. lol ; 14 & 15 Viet. c. 11; and as to 


binding parish apprentices to the sea- 
service, see the Merchant Shipping 
Act,J8.54.’ 

p 7 & 8 Viet. c. 101, 8. 13. 

•> *20 Geo. II. c. 19, s. 3; 32 Geo. III. 
c. 57, 8. 1], et seq .; 33 Geo. Ilf. c. 55, 
s. 1; 4Geo, IV.co.29,34;5 & 6 Viet.c.7.* 

' Stat. 6 Geo. III. c. 25. 
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workmen, artificers, miners, colliers, potters, and other 
]al)ourer8, may now be determined by one or more justices 
the peace, who may order payment of wages not cxcoetling 
10/. to any servant, or 51 to any artificer. Vaiious provisions 
also exist witli respect to breaches of contract by servants of 
the above description. If they absent tlicmselves fix>m the 
service before the contract is completed, or do not enter 
on the service, they may be apprehended and dealt with 
summarily.*® • 

‘ Besid(js the provisions here referred to, tliero ai*e many 
others aflecting persons who are employed in particular trades, 
but wlio emmot be said to f^rm a distinct species of servants 
fix)m those now undeT consideration. Thus the emj)loyment 
of children in factories is regulated by the statute 10 & 17 
Viet. 0 . 104; while the Act 5 & 6 Viet. c. 99, wliich proliibits 
the employment of wojnen and girls in mines,-also regulates 
the employment of boys in them.’ 


4. ‘ Merchant seamen are, from the increase of commerce and Seamen, 
the consc(]uent number of persons employed in tliis service, 
entitled to be classed as a distinct species ©f servants, whose 
contracts and conduct are in a great measure regulated by 
recent Acts of Parliament.^ provisions as to apprentices 
to tlie sea-service have been already referred to.’ 


5: There is yet a fifth species of servants, if they may be stewania, factors, 

I-, 1 , . .1 • • • • i • 1 •< bailiffs, &C. 

SO called, being rather in a superior, a ministerial, capa(»ity; • 
su(*h as stewardsy factors, and bailiffs: whom however the law 
considers as ^ the agents rather than the servjuits of tlioir 


masters or employers. Upon this relation of principal and 
agent are founded all their mutual rights, duties, and liabili¬ 
ties, wliich it will bo more convenient to treat of separately. 
Let us in the meantime* consider,— 


II. The mauner in which this relation, of service, affects n. The inddenu 

> . of service. 

eitlici- the master or servant By apprcuticesliip under iii- 

■ 1 Ann. st. 2,c. 18; IS Gco. II. c. 8; ‘See the Merchant Shipping Act, 

20 Oco. II. c. 19; 22 Geo. TI. c. 27; 27 1854 (17 & 18 Vict. c. 104), amending 

Geo. n. c. 6 ; 31 Geo. 11. c. 11; 6 Geo. and consolidating the previous sto- 

III. c. 25; 39 & 40 Geo. HI. c. 77 j 58 tutes relating to merchant shipping, as 

Geo. III. c. 51; 4 Geo. IV. c. 34; 10 amended by thestat. 18& 19 Vict.c, 91; 

Geo. IV. c. 52. SCO also the 16 & 17 Vict. c. 131. 
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dentures, a person gains a settlement in that parish wherein 
As to apprentices, lie last servod forty dayPersons serving seven years as 
apprentices to any trade formerly had also an exclusive right * 
to exercise that trade in any part of England,^ This law, 
with regard to the exclusive part of it, was by turns looked 
upon as a hard law, or as a beneficial one,*according to the 
prevailing humour of the times: which occasioned a great 
YRTiety of resolutions in the courts of law concerning it; and 
frequent attempts for its reiieal. At commonP law eveiy man 
might use Avlmt trado ho pleased, but tliis statute restrained . 
that liberty to such as had served as apprentices: the adversa¬ 
ries to which provision said that ajl restrictions (wliich tend to 
uitroduco monopolies) wei’e pernicious to trade; the advocates 
for it alleged that unskilfulncss in trades was equally detri¬ 
mental to the publi(! as monopolies. This reason indeed only 
[ 428 ] extended to sucli tradtis, in tlie exercise wlaercof skill was re- 
(|uij‘ed: but another of their arguments ^yas that apprentice¬ 
ships are useful to the commonwealth, by employing of youth, 
and learning them to be early industrious; but that no one* 
would be induced to midergo a seven years’ servitude, if others, 
though equally skilful, were allowed the same mlvantages 
. wdtliout having undergone the same discipline. However, ‘ the 

enactment of the statute of Elizabeth on wdiicli this monoiioly 
\^s founded, was repealed by the statute 54 Geo. III. c, DO ; 
*d by the Act 5 & 6 Will. TV. c. 76, the exclusive right of 
trading in l>oroughs was abolished,’ 

• A master may by law correct his apprentice for negligence 
or other misbehavior, so it be done with moderation :* thougli 
if the master or master’s wife beats any othi^r servant of full 
age, it is good cause of departure.^ ‘ On the other hand it is 
by the stiituto 14 Viet, c, 11, a misdemeanor punishahle by 
imprisonment, not exceeding three years, with or without hard 


” Hiring and service for a year for¬ 
merly also gained a settlement; but 
this mode of gaining a settlement has 
been abolished. (See arUCf p, 361.) 

' Stat. 5 Eliz. c. 4, §31. 

This Act does not extend to the 
city of London, wncrc several customs 
and byc-law9, excluding other than 
freemen from trading within the city, 
still exist. 

" I Hawk. 1*. C. 130; Lamb. Eircn. 


130; Gilbert v. Fletcher^ Cro. Car. 
179; Rex v. ThUmmmel^ 2 Show. 289. 

* Formerly,* if any servant, workman, 
or labourer assaulted his master or 
dame, he was liable to a year’s impri¬ 
sonment, and other open corporal pu¬ 
nishment, not extending to life or limb. 

* This statute was, however, repealed by 
9 Geo. IV. c. 31.’ 

> F. N. B. 168; Bro. Abr. tit. Lti- 
bouretB^ 51; 349. 
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labour, if a master neglects to provide (when legally liable to 
do so), liis servants or apprentices with necessary food and 
•clothing, or il* he assault them so as to endanger life, or per- 
inaneiitly injure tl^^ health.’ 

By service all servants and labourers, except apprentices, wi^. 
become entitled to wages: ‘ unless, as we have already seen, I 
they have forfeited them by their desertion or misconduct ' 
Besides tlie enactments already referred to, conferring power 
on justices of thg peace to settle disputes between masters and 
tlieir servants, workmen and labourers, and to order payment 
of tlie wages due by the latter, servants in husbandry, ^ifi- 
cers and workmen, may, when tlich masters are absent, sum¬ 
mon and recover wages of the stewards or managers of their 
employers.* None of these enactments giving justices juris-.- 
di(!tiou in*the case of wages, it may be added, extend to 
domestic s(irvaiits, whose claims are left to the ordinary civil 
tribunals of tbe country.’ 

‘ By the statute 1 & 2 Will. IV. c. 37, commonly called the Truck Act 
“ Tnn^k Act,” the payment of wages in goods or otherwise 
than ill the current coin of the realm, is proliibited in ctirtaiu 
trades, and by the statute 5 & 6 Viet. c. 99, the payment of 
the wages of persons employiid in mines or collieries, at public 
houses, is prohibited, under a penalty, and wages so paid may 
bo recovered as if not paid. ViU'ious statutory provisions liave 
also been made for the decision by arbitration of disputes 
between mastci-s and u orkmcn.’ 

‘ It may be observed that the law, in some respects, plac‘es 
the right to wages very high. Thus in the payment of the 
del)ts of a testator or inh'statc they rank before specialty 
debts, and by the Banknipt Laws the wages of clerks or ser¬ 
vants of the banlvmpt (not exceeding three months’ wages or 
salary, and not exceijding 30/.) may be paiA in full; the 
balauco of any claim oxecetling these amounts being alw’uys 
provcablo as a debt under the bankruptcy. The wages of 
lalnjuna-s or Avorlaneu of the bankrupt, not exceeding 40«., 
may also b^iaid in full, and proof made for any balance ex- 
(•eeding that amount.’ 

* One important incident to the relationsliip of master and 


» 4 Geo. IV. c. S4; 10 Geo. IV. c. 52; 
fi & 7 Viet. c. 40. 


* 5 Geo. IV. c. 96; 7 Will. IV. and 
1 Viet. c. 67. 



440 


MASTER AND SERVANT. 


servant mast also be mentioned. The latter cannot in general 
recover damages from liis master for a mere non-fcazance on 
his part, nor for the negligence of a fellow-servant in the 
course of his employment; for he is as it^ero rowing in the 
same boat with them, and is supposed on mtering the service 
to agree to incur any danger attaching to his position.** In 
order, however, to bring the master within the benefit of this 
nile of law, if the injury w'cre the act of the fellow-servant, 
the latter must be a person of ordinary skill niid competence 
for the duties of his situation,® although failiiig in the par¬ 
ticular instance, from which the injury to his fellow-servant 
has arisen.* ^ 

III. How third III. Let us, lastly, see liow strangers may be affected by 

SreSi*™ this relation of master and servant; or how a master may 
[ 429 ] behave towards othei's on behalf of his servant; and what a 
^ servant may do on behalf of his master. 

And, first, the master may maintain^ that is, abet and assist 
his servant in any action at law against a stranger; whereas, 
in general, it is an offence against public justice to cnc^ourage 
suits and animosities, by helping to bear tlic expense of them, 
and is called in law maintenance.® A master dso may bring 
an action against any man for beating or maiming his servant; 
but in such case he must assign, as a special reason for so 
doing, his own damage by the loss of liis service, and this loss 
must be proved upon the trial.^ A master likewise may justify 
an assault in defence of his servant, and a servant in defence 
. of liis master: * the master, becausa he has an interest in his 
servant, not to be deprived of his service; the servant, because 
it is part of his duty, for Avhich he receives his wages, to stand 
by and defend his master.** Also, if any person do hire or re¬ 
tain my servant, being in my service, for which the servant 
departeth frqfn me, and goeth to serve the other, I may liavo 
an action for damages against both the new master and the 
servant, or either of them; * but if the new master did not 

** Priefiby v. Fowhr, 3 M. & W. 1, *2 Boll. Abr. 546; Lofft 215. 

® Hutcheson v. York and Neiocastle ** In like manncrjlP^y the laws of 
Railway Company^ 5 Ex. 343. King Alfred, c. 38, a servant was al- 

- * Wiggett v. Jbr, II Ex. 832. lowed to fight for his master, a parent 

■ 2 Boll. Abr. 116. for his child, and a husband or father 

^ 9 Rep. 113; see also Htdl v. Hot- for the chastity of his wife ordaugh* 
lander^ 4 B* &. G. 660; Hodaell v. SlalU- ter. 

6rfw, 11 A. & E. 303. * humify v. Gye, 2 El. & Bl. 216. 
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know that he is my servant, no action lies; unless he after- 
w£urds nefiLse to restore him upon information and demand^ 
The reason and foundation upon which all this doctrine is 
huflt, seem to be tl^ property that every man has in tlie ser¬ 
vice of his retainers, acquired by the contract of hiring, and 
purchased by giving them wages.’' 


As for those things wliich a servant may do on behalf of Liabilities of 
his master, they seem all to proceed upon this })rinciple, that servaiit 
the master is answerable for the act of his servant, if done by 
liis command, either expressly given or implied: nam, quifacit 
per alium, facit per seJ- Therefore, if the servant commit a [ 430 ] 
trespass by the command or encouragement of his master, the 
master shalPbe guilty of it, tliough the servant is not thereby 
ex(^used, for he is oiJy to obey his master in matters that are 
honest and lawful. If an innkee|)er’s servants rob his guests, 
the master is bound to restitution; “ for as there Ws a confi¬ 
dence reposed in liim, that he will take care to provide lionest 
servants, liis negligence is a kind of implied consent to the 
n)bbery; nam, gui non prohibet, cum prohibere possit, juhet. 

So likewise, if the drawer at a tavern sells a man bad 
wine, whereby his healtli is injured, he may bring an action 


against the master;” for although the master did not cx- 
jirossly order the servant to sell it to that person in particular, 
yet his permitting him to draw and sell it at all is impliedly 
a general conimand. 


In tlie same manner, whatever a servant is permitted to do 
in the usual course of his business, is equivalent to a general 
commancL If I pay money to a banker’s servant, the banker 
is answerable for it; if I pay it to a clergyman’s or a physi¬ 
cian’s servant, whose usual business it is not to receive money 
for his master, and he embezzles it, I must pay i^ver again. 
If a steward lets a lease of a farm without the o\mer’s know¬ 
ledge, the owner must stand to the bargain; for this is the 
stewartl’s business. A wife, a Mend, a relation, that use to 
trausM(‘t business for a man, are quoad hoc his servants; and the 


J F. N. B. 167,168. gent acts of the servant, when not done 

^ Jihhter v. Stewart, 3 M. & S. 191. by his command, although while in his 
‘ 4 Inst. 109; ‘ Burgei$ v. Gray, 1 service.' (Saoignac v. Jtoome, 6. T. Rep. 

G. B. 578. On the other hand, a master 125; Gordon v. Bolt, 4 £x. ^5.) 

is not generally responsible for the Noy’s Max. c. 43. 
wi^ui as distinguished from the negli* * 1 Roll. Abr. 95. 
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principal must answer for their conduct: for the law implies, 
that they act under a general command; and without such a 
doctrine as this no mutual intercourse between man and man 
could subsist with any tolerable convenience. If I usually 
deal with a tradesman by myself, or constantly pay him ready 
money, I am not answerable forVhat ray servant takes upon 
trust, for here is no implied order to the tradesman to trust 
my servant; but if I usually send him upon trust, or sometimes 
on trust and sometimes with ready money,*I am answerable 
for all he takes up; for the tradesman cannot possibly distinguish 
when he comes by my order, and when upon liis own authority." 

[ 431 ] If a sen’^ant, lastly, by his negligence docs any damage to 
a stranger, the master shall answer for liis lujglect^^if* a smith’s 
servant lames a horse wliilo he is shoeing him, an action lies 
against th(j master, and not against the scrvjint. But in these 
cases the damage must bo done wliile he is acitually employed 
in the nnistc'r’s servi(?o, otlierwisc the servant shall answer for 
liis own misbehavior.*’ Upon this principle by the common 
law,** if a scirvant kept his muster’s fire negligently, so that 
liis iieighlxair’s hoiisi^ was bimied doivn thereby, an action lay 
against the master, because tliis negligence happened in his 
service; othenvise, if the servant, going along thij street with 
a torch, by iiegbgence sets fire to a house; for there he is not 
in bis master 8 immediate service, and must himself answer 
the damage jiersonally. But now the common law is, in the 
former case, altered by statute ‘ 14 Geo. III. c. 78,’ which 
ordains that no action shall bo maintained against any in 
wlios(^ lionso, eliamber, ‘ stable, bam, or other building, or 
on whose estate ’ any fire shall accidentally btigiu; for their oAvn 
loss is sufficient punishment for their own or their servant’s 
carelessness. But F such fire happens tlirougli negligence of 
any sorvai^(whose loss is commonly very little), such servant 
shall forfeit lOOt to be distributed among the sufierers; and, 
in <l(»fuult of payment, shall be committed to some workhouse, 
and there kept to luird labour for eighteen months.^ A iiiiistor 
is, lastly, cliargcable if any of liis family layeth or castc^th 

^ Dr. & Stud. d. 2, c. 42 ; Noy’s Max. law of the Twelve Tables at Rome, a 

c. 44. person by whose negligence any fire 

p Lyons V. Martin, 8 A. 8 c £. 512. began was bound to pay double to the 

'1 Noy's Max. c. 44. sufFerers; or, if he was not able to pay, 

^ Upon a similar principle, by the was to suffer a corporal punishment. 
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anytliing out of liis house into the street or common highway, 
to tile damage of any individual, or the common nuisance 
of lus majesty’s liege people,® for the master hath tlie siiix3r- 
intcndenco and charge of all his household. And tliis also 
agrees with the civil law,‘ which holds that ihe pater familiaa^ 
in this and similar cases, THUrim mlpam temtwfy me servi, { 432 
sive liherir 

We may observe, that in all the cases here put, the master 
may bo frequently a loser by the trust reposed in a servant, 
but iKiver can be a gainer; he may fi-equently be answerable 
for liis servant’s misbehavior, but never can shelter liiniself 
from jmnishment by laying the blame on liis agent. Tlic 
reason of tliis is still uniform and the same—that the wrong 
done by the servant is looked upon in law as the -wrong of 
the master liimself; and it is a standing maxim, that no man 
shall be allowed to make any advantage of his own ^yrong. 

‘ I have reserved for separate consideration the relation of rrincipai and 
principal an^agent, for though a servant may often be the 
ag^it of liis master or employer, the agent of another is by 
no means necessarily his servant; and the right-s, duties, and 
liabilities of the agent are founded iqion principles somewhat 
dilleront iVoni tliose wliicli have been pouited out as governing 
the relation of master and seivant-’ 

‘ Au ageyity within which denomination aro included bailiffs^ 
factors^, brokers, &c., is a pereon authorised to do some act or 
a<*ts in the name of another, who is called hhjmncijyal; and 
whatever a man has power to tlo in his own right, he may (ex- 
(H^pt in a few peculiar oases) appoint another to do for liim. 

But one who is the agent of another cannot appoint or substi¬ 
tute an uiidor-agont, viearim non habet viearium,^ unless where 
tlie employment is such as,it is not within his own unaided 
])ower to fulfil, and liis employer could not have exjiected him 
to perform it alone. In such a case, if he obtain the assist¬ 
ance of others, h(^ does nothing more than wlmt his principal 
intended him to do, the maxim of the Iuav being in contractis 
tacite insunt quee sunt nioris et cansuetudinis ,^’ ^ 

‘ In mercantile aftaii’s agents are usually commissioned by a 
letter, but a verbal order is sufficieut; and the mere fact of 

" Noy’s Max. c, 44. * Ff. 9, 3, I; Inst. 4, 5, 1. “ Uyll. Abr, 330. 
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one person's being employed to do any busineas whatever for 
another, creates between them this relation. In some *00868 it 
is required that tlie authority sliall be m writing, or even by 
deed.'" Urns the ai»pointment of an agent to make a lease 
required by the Statute of Frauds to be in writing, must by 
the same statute be made in writing,^ and it is a stric^t rule of 
law that an agent who is to execute a deed, or take or give 
livery of seisin, must be appointed by deed.’* 

‘ The agent’s authority (unless it be coupled with an interest, 
sucli as a poAver of attorney granted as security for a debt) may, 
ill general, be revoked at any time. It ceases of course upon 
the death or bankruptcy of the principal.’ 

‘ Of mercantile agents two extensive classes exist, factors 

Offuctorsand aiid hroJccrs, between whom this distinction is made,^ that the 

brokcTVv ^ ' 

factor is intnisted not only Avith tlie disposal of jiroperty, but 
Avith the jMisscssion of the veiy property itself, while tlie broker 
is merely employed to make contracts, without having any- 
tliing to do Avith the custody or transmission«of tlie gootls 
Avliieh are the subject of the bargain.* Brokers in London are 
required by statute 6 Ann. c. Ki, and 57 Geo. III. c. 60, t(Ae 
admitted to the performance of their functions by the mayor 
and aldermen, and must take an oath and enter into a bond 
for the due observance of the regulations made by the ('or[)ora- 
tion. Without being duly qualified under the Acts, a Ijondon 
broker cannot recover compensation for business done.’ ® 

^ Tims much for the general nature of agency, froraVhich 
it AviU be obvious that in every transaction in which an agent 
is employed there must be at least three parties concerned, 
Avliose relative iiositions and* mutual rights may become matter 
of question, viz., the principal, tlie agent, and^ the party Avilh 
Ai’hora the bargain is "oado or business transacted,— wliich Avill 
lead us to consider: 1. The mutual rights and duties of the 
agent and his principal; 2. Those of the principal and third 
parties; and 3. Those of the ogept and third parties.’ 


‘ 1. The rights which the principal has against his agent, or, 


* Bac. Abr. Authority, A. 

* 29 Cor II. c. ^ fl. 1. 

* Harrinon v. Jack$on, 7 T. R. 207; 
2 Roll. Abr. R. pp. 3, 4. 

» Btirmg v. Corrie, 3 B. & AW. 137. 

* See, as to tlio definition of a broker, 


Mitford V. Hughes, 16 W. & M. 174. 
An auctioneer not a broker ( JVilks v. 
EUu, 2 H. Bl. 555); neither is a mer¬ 
chant acting on commissions from 
abroad. (Janson t. Green, 4 Burr. 2103.) 
■ Cope V. RawlanfU, 2 M. & W. 157. 
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in otlier words, tlie duties which tSo agent owes to his priiici- Dnueaofem 
pal, depend upon the instructions contained, either expressly 
or iinjdiodly, in his appointment. These it is the duty of 
the agent to carry into effect, if possible, to the letter,^ unless 
his obedience would involve a fraud upon third persons; for 
no contract which a man can*raake obliged him to be a party 
to a frand,*^ If liowever the principal subsequently recognizes 
the agent’s departure from tlio letter of his instructions, the 
latter is exonerated, for ormm ratihibitio retrotrdhitur et man- 
data eequiparatur,^ ^ 

‘ The appointment of the agent is his authority; and it may 
eitlier be general, to act in all the principal’s affairs, or special, 
concerning some particular object. It may also bo limited by 
instructions as to the conduct ho is to pursue, or unlimited, his 
conduct being left to Ins own discretion. The agent is in all 
('fuses bound to exercise his best powers and skill to execute 
the task confided to him, and he ouglit not to accept the 
agency, unhi|| ho possesses a competent degree of skill. For 
it is part of the contract im])li(Kl by law from liis a(‘ceptan(*e of 
^lie employment, that he is competent to perform the duties 
intrusted to him; and therefore he is answerable to tlio jn'in- 
ciptil for all damagt! occasioned by his negligence or nnslvilful- 
TKiss; a r(!sponsibility which applies not only to the immediate 
cx)nse(piences of his negligence or want of skill, but to all sucli 
losses Jis would not otherwise iiavo occUrral. If tl)e agent 
oxceai liis authority, and a loss accrue, lie is resjionsible for 
the loss;* but if a benefit result, he must account for it to his 
emjdoyer.’ * 

* In a person standing in the position of an ag(mt, tlie 
strictest good faith is also DMjum^d. An ag(mt employed to still 
is not allowt'd to be liiinself tlie purchaser; ncitlier can an 
agent employed to buy be himself tlie seller, unless there was 
a plain undei’standing to that efte(*t between liiin and his prin¬ 
cipal ; and if an agent, who is employed to jmrehaso, piu’chascs 
for liimstilf, lie will be considered a trustee, ibr his principal,’* 

^ An agent is not in general accountable for money until ho 
has actually received it, unless he has, by imprpjier credit or 


^ Barron v. Fitzgerald^ 6 Bing. N. C. 
201; Guerreiro v. Peile, 3 B. & Aid. 
61G. 

^ Bexmll V. Chester; Comp. 395. 


J Prince v. Clark, 1 B. & C. 186, 

• Catilin V. Bell, 4 Camp. 1&3, 

' Ruuell V. Palmer, 2 Wils. 325. 

B Kmith’s Merc. LaM', 5th ed. p. 124* 
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neglect, occasioned a delay of payment But an agent acting 
^ ’ under a commission del credere, that is, one who has undcir- 

taken to bo siu’ety to his priiKdpal for the solvency of the 
persons he deals with, is, on their default, accountable for the 
debt In all cases where an agent has received money on 
behalf of liis principal, he is bound to take care of it according 
to the generarrules whicli regulate his conduct; and if any 
loss aiuse by the fraud or failure of third persons, he wiU, 
unless his conduct be warranted by his ipstnictions, or the 
usage of trade, be bound to make it good** If a strangfT, for 
instiuice, calls \\\ion him by a written authority to transfer the 
money in his hands, and the authority is a forgery, he is 
accountable for all that is transfon*ed under it.** 

‘ The chief rigid of the jigent as agiiinst his principal is to 
receive his remuneration, commonly called hk commmim, tluj 
amount of which is fixed either by exprcjss contract or by tins 
usage of trade, and in some cases by Act of rarliamont.^ But 
tliis right may bo forfeited in sevc^ral ways, as^ tlu; (nnploy- 
raent itself be illegal, the agent cun thou establish no (daim; 
or it may be lost by misconduct, ncgligcmce, or want of skili, 
whereby tho employer is prevouted from deriving benefit fioin 
liis services, or still more, by bad faith, or wilfully acting in a 
manner adverse to his principal’s intent.** Besides commis¬ 
sion, the agent has a rigid to eliargo certain advances madci 
by him in the regnttir course of trade; for to make such is, by 
implication, a part (d bis employment.’ * 


Rights of Agents. 


Liability of the 
principal. 


2. ‘ The agent has a right to hind liis principal as far as bis 
antliority extends. When tho authority is express, thorti <*an 
seldom be any doubt as to its (jxttnd, but wluMi it is md so, 
but has to bo infeire'^ from tho conduct of the ])rincip<il, ditti- 
culty may arise; and tlie lult! laid down for solving (jiw^stions 
of this kind is, “ that tlte extant of the agent*8 authority is {as 
between his principal and thirdjpartks) to be measured by the 


*• Wren v. Kurton, 11 Vca. fl82. 

‘-V. JoUand, 8 Ves. 72. 

i The stat. 12 Ann. Bt. 2, c. 16, limits 
brokerage for procuring loans of money 
to fw. per 100/. By 10 Ann. c. 10, s. 
121, the brokerage on buying and sell¬ 
ing exchequer-bills, bank-bills, joint- 
stock, &c., is limited to 2s. 9</. per cent. 


The 17 Geo. III. c. 26, s. 7, gives a soli¬ 
citor 10s. per cent, for procuring a loan 
on annuity; and by 31 Geo. II. c. 10, 
a navy agent’s commission is fixed at 
6</. in the pound. 

^ Smith’s Mere. Law, .^th cd. p. 
132. 

* Suiion V. Tatham, 10 A. & E. 27. 
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extent of his usual employment'* “ If,” says Lord Chief Justice 
Holt,“a man send his servant with ready money to buy 
goods, and the servant buy upon credit, the master is not 
“ chargeable. But if the servant usually buy for the master 
upon tick, and the servant buy some tilings without the 
“ mashjr’s order, yet il* the master were trusted by the trader, 

‘‘ he is liable.” And this rule admits of beitg followed out 
into a thousand cas(^s and varieties. It applies to cases re¬ 
specting bills and notes, which, if drawn, indorsed, or accepted 
by a clerk who has been previously allowed to do so, bind 
the master, though the money nevcT came to his use; it is 
applied to sales and guarantees, and indeed to every species of 
mercantile transaction.’ “ 

‘ As the employment is the measure of the authority to be 
inferred, there can be no inference of authority if there has 
l)con no previous employment; in such a case, a jmrty who 
trusts the agent does so at his peril, since the ]nancij)al will 
only be liable for what has come to liis use.® On the stimo 
reasoning, an employmiint in one kind of oc(*upation affords 
no inference of autlujrity to act in another. An authority to 
receive money in the course of biisiness implies no authority 
to receive it in collateral transactioi^ji, or out of the ordinary 
course of busin(3ss.’ 

‘ In executing a deed, an agent may either sign the name 
of his principal,** or state it to be due by* himself as agent foi^ 
his princij)al;' f)r by his principal tluough him, the agent.® 

But if lie sign his omi name without mentioning his principal, 
the latter will not be Ixmnd.* And an agent ein^doycid to draw, 
indorse, or accept negotiable instnmiciits, must not do so i]i his 
own name, otherwise he will make himself liable to tlie holder.’" 

‘ At common law a factor employed to sell goods had not i-'actor’a 
the ])ower of jdedging the goods intrusted to hiin;'^ but tin's 
rule having been found inconvenient in mercantile busint^ss, it 
wjis alten^d by tlio statute 4 Geo. IV. c. 83, an act Avliich was 
afterwanls amended by statute 6 Geo. IV. c. 99, usually called 


® Sliowcr, 95. 

" SmiUi’s Merc. Law, 5th cJ. p. 

m. 

** I Ld. Raym. 225; Ki/^ourv. 
A/ymm, 1 U. Bl. 15.5, 

1' Saundvriion v. Selly 2 C. & M, 304; 
Kaye V. Bretfy 5 Ex. 269. 


9 9 Co. 7G, 77. 

' 9 Co. 77. 

" JFHAs V. liachy 2 £&at, 142. 

‘ 9 Co. 76, 77, 

" l^udbitter v. Farrawy 5 M. & Scl, 
34.5. 

» Pmeion V. TtwA, 2 Str, 1178, 
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" The Factors’ Act;” and subsequently by the statute 5 & 6 
Viet c. 39. Into the varioas enactments of these st 9 .tutes it 
would be improper to enter with any detail in these elemen¬ 
tary (iomraetitaries. Their general effect may be stated to bo, 
that any agent intrusted with the possession of goods, or of 
tlxe documents of title thereto, is deemed to be the owner of 
sucli goods or (focuments, so far as to give validity to any con¬ 
tract by way of pledge, lien, or security made concerning the 
same. The effect of the statutes is also to validate the pledg- 
ing of goods by a person who is knoum to have received 
them as an agent for the purpose of sale, unless there be an 
absolute proliibition by the owner against pledging, and the 
existence of such proliibition is known to the person who 
lends the money.’ 

'Payment to tlie agent, in the course of his employment, is 
payment to tlie principal, but it must be in the course of his 
employment,'' for otherwise he lias no authority to receive the 
money. Tlicrefore if a man comes to pay a mortgage debt to 
a mqivliant at his counting-house, and pays it to a clerk, or if 
an executor pays a legiury left to a tradesman to a shopman in 
his shop, in neither ease would there be a good payment to the 
master. Payment to agent, in order to be good, must also 
l>e specifically appropriated to the debt due to tlie principal, not 
made upon a general account. Thus if a creditor employ an 
(agent to receive money of a debtor, and tlie agent receives it, 
the debtor is discharged as against the principal; but it tho 
agent, instead of receiving the debt, ^vrite8 off money due from 
himself to the debtor, the latter is not discliargcd. As pay¬ 
ment to an agent Ls payment .to the principal, so delivery to 
tlio former is a dcjlivery to tho latter: the general maxim on 
which the whole law of principal and agent liinges b<.nng qui 
facit per aliumfomi per eey 

'Tlio principal is not only bound to third parties by tlie 
contracts entered into with them hy liis agent, he is also, to 
some extent, liable for wrongs committed by tlie agent while 
engaged in his sorvicc. This will always bo tlie case where 
the wrong lias been done in express fulfilment of his order; * 

4 - 

* Natahhaw v. Broitmrigg^ 1 Sim. Smith’s Mere. Law, 5th ed. pp. 154, 

(N. S.) 873; 2 De G. M^c. & G. 441. 155. 

* Sykes, y, Gifesj 5 M. & W. 645; ■ Gregory v. P^ter, 0 B. & C. 591. 

B'^tWamson v. Condlisfiy 5 Ex. 91. 
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but it may also hai)pen even in the absence of any express 
coinraavA Thus ho is res})onsible for liis agent’s negligence, 
wliilo acting in the prosecufiou of liis business, as we have 
ali'eady seem to be the case ^vlien the relation of master and 
servant exists; and this responsibility may in some cases 
extend to the negligence of sub-agents. Tims, where A. 
employed B. to repair liis house, and B. contracted ^vitli C, to 
do the work, and 0. with D. to furnish the materials, wliudi 
D.’s servant carcdessly left on the road, and tliereby caused 
injiuy to the phiintiff, it was held that A. was answerable for 
the miscliief.’ 

' As the })rincipal is bound by the a(‘.ts and contracts of his 
autliorized agent, so ho inay take advantage of them; and if 
oiie pemoix contnict, even without authority, in the name of 
anotlier, that other, thoiigli ho may repiwliate the (Hxntract, 
may also, if lu^ think fit, adopt and enforce it.’^ 

' Bnt the principal’s right to enforce contracts matle by liis 
agent is subject to tin's restriction, tliat if the agent has been 
allowed to deal in his omi name, tlien tlio other party will 
have the sjimo rights against the ]»rincipal as he woidd have 
had against the agimt, had he l»eon the priucipid. Tims a 
pmrhaser from a fiwdor, who sells and delivers goods m his 
otm vame, may, in an action broiiglit by tlie principal for the 
value of the gotxls, set off any claim which lu», tlui purchaser, 
may have against the fiictor."^ Tliis rule is founded on consi- * 
deratiojis of fairness, for the pundiaser might have been in- 
fluen(!ed in entering into the contract, by the cousciousiiess of 
having a set-off, witliout which he might not have been willing 
to deal at all.’ 

3, ‘ A factor or other agent, who has made a coutra(‘t, in the 
subject-matter of which he has a special pro|>erty, may maintain 
an action thereon in liis own name, and that wh(‘ther he jnx)- 
fessed to contract for himself or not** TTius an auctioneer may 
sue for the gricc of goo<is sold by him on thej owner’s premist^s, 
and known to be liis property.® He may do this as a trustee 
for his })rincipal, but in some cases he may do it for his own 
benefit, *is when he has a lien ^ for liis balance upon the |)ri('e 
of the goods sold by him.’ 

* Bush V. StemwaM, 1 B, & P. 404. ^ 4 Atk. 24S. 

*• Roulte V. ThompsoHt 13 East, 274. • v. MillfnfftOHj HI. HI. 81. 

* Warner v. M^Kay, 1 M. & W". 591. ' See as to lie/Uf vol. ii. p. 4G5. 

VOL. I. 2 a 
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' On the other hand, an agent, contracting as such for a 
known and responsible employer, incurs no p(^rsoual liability 
to third j)arties.® If he with whom he contracted kiKMv him 
to be an agent, knew liis principal, and knew that ho intendcfl 
to bind that principal, "will be taken to liave tnisted to tlie 
crecb't of tliat principal, and the agent will not be bound. To 
this nde there is an exception in the ciise of masters of 
ships, who are resjionsible os wdl as the ownci’s on contracts 
for repairs, stores, or sums of money for thos§ purposes, unless 
indeed it appear that the lender, in fact, trusted the owntir 
alone.*^ If an agent exceed his authority, lus pilncipal ^vill 
not bo bound, but he himself will l>e liable, altliough he uniy 
be innocent of fraudulent intention.* And although tliore 
must bo special circnmsfcinccs to render an agent liabk) on 
contracts imvlo for his employer, yet it is otherwise if ho com¬ 
mits tortn in his master's service. In such a case the principal 
may often bo liable, but the agent will always be so.' ^ 

‘ The misconduct of an agent, Iw^sides the (ivil responsi¬ 
bility whi(ii it imposes on liim, amounts in some cases to a 
misdemeanor, mid subjects the offender to a very severe 
ininishment: what these offences are will explained in the 
foui’th volume of those Commefftmies.' ^ 


• JSx parte Ifurtop^ 12 Ves, 352. ^ PoViill v. Walter^ 3 B. & Ad. 114. 

lloikim V. Slaptotif Coses temp. l 12 Mod. 488. 
llardw, 376. * Sec pout, vol. iv. p. 263. 
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CHAPTEE XV. 


OF HUSBAND AND WIFE. 

The second private ndation of persons ls that of marriage^ [ 433 ] 
Avliicli indudi^s the reciprocal rights and duties of husband and • 
wife; or, as most of our elder law-books call them, of harmi 
and ferm. In the consid<5ratiou of which I shall, in the fii*st 
instan(*.o, inquire how marriages may be contracted or made; 
shall iK^xt jjoiiit out the manner in whicli tluiy may be dis- 
solv<?d; and sluill, lastly, take a view of the legal effects and 
conse(pieuces of marriage. 


I, Our law considers marriage hi no other h'ght than as a i. now marriages 
civil coutrmd. Tlio holiness of tlie matrimonial state is left 
entirely to tlu' ecclesiastical law; th(5 temjMjral courts not 
having jurisdiction to consider uidawful marriage as a shi, but 
mcridy as a invil inconvenience. The jainishment, therefore, 
of incestuous or other unscriptiu'al inaiTiagcs, is the province 
of the spiritual courts, which act pro salute anirnceJ^ And, 
takmg it in a civil light, the law treats it as it does all otlier 
contracts: allowhig it to be good and valid in all cas(is where* 
the) parties at the time of making it were, in the first place, 
willing to contnn^t; secondly, nhU to contract; and, lastly, 
actually did coutnret, in the proper forms and soleinnitios re¬ 
quired by law. 

First, they must Ixi loilling to contrae^. “ Consensus nan [ 434 ] 
mncubiti^ facial nnptiasf is the maxim of the civil law in 
this ciisc; '* and it is adopted by the common lawyers,"’ who 
indexMl have IxiiTowed (('specially in ancient times) almost all 
tluur notions of the legitimacy of man'iage from tlie canon and 
(rivil hiws. 

Secondly, tluy must he able to (smtract. In |^('n(!nd all 
jiersuns are able to coiiti'act tlumisdves in maiTiage, nnh*ss 


Salk. 121. 


“ Ff. fiO, 17, .‘k). 


Co. Litt. 33. 

2 a 2 
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Canonical dis- 
abilitiiu 


[ 43.) j 


they labour under somo particular disabilities and incapaf;iti().s. 
What tiicse arc, it will be here our business to inquire. 

Now these dinabilitieB are of two sorts: first, such as are 
canonical, and secondly, such os are civil. The former are 
sufliciemt by tlie (iC(dflj^ical laws to avoid the mari’iage in 
tlie spiritual court; but in our law only make the marriage 
voidiible, and not ip»o facto void, until sentence of nullity be 
obtained. Of this nature are pro-c^ontracjt; consanguinity, or 
relation by blood; and aflinity, or relation by marriage; and 
sonu! particular coiqKjral infirmities. And these canonical 
disuibililies are either grounded upon the (express words of the 
divine law, or are consequences d(Kluciblo from thence: it 
thcnjforc being considered sinful in the persons w'ho lalx)nr 
under them to attempt to contract matrimony togetlior, they 
are properly the object of the ecclesiastical magistrate’s (co¬ 
ercion ; in order to seiDaratc the offimders, and inflict penan(;e 
for the offen(‘(i, jyro salute animarum. But such marriages 
not b(hng void ab initio, but voidable only by sentence of 
separation, they are esteemed valid to all civil pm'poses, unless 
such Kcqbiratioii is actually made during tlie life of the parties. 
Bor, after the death of either of them, the coiu’ts of common 
law will not sufter the sjiiritual courts to declare such mar¬ 
riages to have been void; Ixicause such declaration cannot 
now tend to the reformation of the parties.'^ And therefore 
when a man had married liis first wile’s sister, and after her 
death the bishop’s court was proceeding to amiul the marriage 
and bastardize tlie issue, the Court of King’s Bencli granted a 
jiroliibition quoad hoc, but jjermitted them to proceed to punish 
the husband for incost.® These canonical disirbilities being 
entirely the province of the occlesisistical courts, our books 
are perfectly silent concerning them. But there are a few 
statutes which serve as directori(^s to those courts, of which it 
will lie projor to take notice. 

]3y the statute 32 lien. VIII. c. 38, it is dedarc'd^that all 
jiei'sons may lawfully marry Imt such as arc proliibit(?d by 
God’s law; and that all marriages (,‘ontractcd by lawful per¬ 
sons in the face of the (thmoh, and consummated with Ixxlily 
knowledge^nud fruit of cliildren, shall be indissoluble. And 
(locaus(!, iirtlio times of pojiery, a gnjat variety of degrees of 


Co. Litt. ai. 


• 2 Salk, .m 
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kindred were made impediments to marriage, wlu(*li impedi¬ 
ments might hoAvever l)e bought off for money) it is deelarcxl 
by tlie same statute, that nothing (God’s law excepted) sliall 
impeach any marriage, but witliiu the^Levitical degrees; the 
farthest of wliich is that between and niece/ By the 
same statute all impediments arising from pre-cantrmU to pre*<»iitracr. 
otlier persons were abolished and declared of none effect, 
uiJess they had b(^cn consummated with bodily knowledge: 
in wliich case the canon law holds sucli contract to be a mar¬ 
riage de facto. Tins branch of the statute was repealed by 
the statute 2 & 3 Edw. VL c. 23. But the Act of 26 Geo. JI- 
c. 33,« again prohibited all suits in the ecclesiastical courts to 
conn)el a marriage in consequence of any contract, ‘ wliether 
per verba de^^cesenti, or per verba de future: and a similar 
provision bouig rc-enact(id in the existing statute 4 Geo. IV. 
c. 76, the impediment of pre-contract may l>c considered en¬ 
tirely abolished.’ 

‘ Tlie Act of Henry YIII. left man-iages within the Levitical connaiipuiniiy 
degrees in pre<*iscly tlie same jjosition as they were before the 
statute. They were voidahhi in the ecclesiastical courts, but 
not void until sentence of nullity luul l)een obtained. In this 
})osition all such marriages remained until the statute 5 & 6 
Will. IV. c. 64, entirely altered the law with respect to them.’ 

‘ Aft(U’ reciting tliat “ maiTiagos between persons within tlie 
“ proliibited degrees arc voidable only by sentence of tlie 
“ ecclesiastical couiii pronounced during the lifetime of both 

the partiQs, and that it is imreasonablc that the state and 
“ condition of the children of iiuimages between persons within 

the prohibited degrees of affinity should remain unsettled 
‘‘ dimug so long a period, and that it is fitting that all mar- 
“ riages which may thereafter be celebrated between jiersons 
“ within the prohibited degrees of consanguinity or affinity 
“ shoul^be ipso facto void, and not merely voidabletlui 
8 tatute^(X'(jeds to enact, that all marriages previously c(de- 
bratiKl between persons witluu the prohibited degrees of 

f (Jilb. Kep. loS. * The prohibited then prevailctl (it the Fleet, May-fair, 
maiTinges are tliose between parties and elsewhere, by which lK)ys and girls 
related to each other, cither by con- were forced or entrapped into contracts 
sanguinity or affinity, within the third of marriage per verba de pnesenti, in 
degree inclusive.’ (Gibs. Cod. 413.) the presence of a person in holy orders. 

« ‘'I'his statute was passed to put a These contracts, when consummated 
stop to the disgraceful practices which by roputa, were valid marriages.’ 
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affinity shall not thereafter be anmilh^d, for that cause, by 
any sentence of the ecclesiastical court. The statute after pro- 
vi(ling that tliis enactment shall not affect marriages between 
persons being withii^he proliibited degrees of eonsanguinityy 
next enacts, that all ^ftritigos thereaftiir celebrated between 
2 )erson 8 within the prohibited degrees of consanguinity or 
affinity^ shall be absolutely null and void to all intents and 
l)ur{K)ses whatsoever. This statute lias given rise to a gr(jat 
ih'-al of discussion in and out of I'arliafnent, and to re¬ 
peated efforts to obtain its repeal, in ('onseqiience of its 
avoiding marriages between a man and his deccasiKl wifij’s 
sister.’ ^ 


‘ Marriages arc still voidable in the ecclesiastical courts in 
consequences of (‘orjioral infinnitiiss, or an inabil%’ at the time 
of the inaraage to proensato children.* 


Civil dlsabllitica. 


[ lar. ] 


The otlier sort of disabilities are those wliich are created, 
or at lejust enfor(*cd, by the municipal hiws. And though 
some of them may be grounded on natural law, y(*t they arc 
regarded by the laws of the land not so much in the light of 
any moral offence as on account of the civil inconveniences 
they draw after them. Those civil disabilities make the? con¬ 
tract void ab initio^ and not mei-ely voidable; not that they 
dissolve a contract already formed, but they render the parties 
incapable of performing any contract at all; they do not j)Ut 
asunder those who are joined together, but they pnjviously 
hinder the junction. And, if any persons imdcr tliestj Icgjil 
iiicapacdties come together, it is a meretricious ahd not a ma¬ 
trimonial union. 


1 . PrUiT marriage. 1. The first of these legal disabilities is a prior marriage, 
or having another husband or wife living; in y\\iu*h (‘ase, 
besides the penalties consequent Tqx)n it as a felony, the 
second mariiage is to all intents and piu-jKWos vd®:^ poly¬ 
gamy b(dng coiideiniiod both by the law of the New Testa¬ 
ment, and the policy of all prudcuit states, espo(rially in th(vs(* 
noitherii ('lii nates. And JuKtinian, evc'ii in tluj (iliinatc of 

modem Turkey, is (‘xpress,** tluit “ dum uxores eodem tempore 
habere non liceV' 


I Bro. Abr. tit. Baatardy, pi. 8. 
^ Inst. I, 10, 6. 


^ Hey. V. Chadwick^ 11 Q. B. 173. 

' Hury't case, 5 Hop.' 08; 2 Leon. 160. 
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2. The next legal disability is want of age. This is suffi- 2 . want of age. 
cient to avoid all other contracts, on account of the imbecility 
of judgment in the parties contracting: a fortiori, therefore, 
it ought to avoid this, the most important contract of any. 

Therefore, if a boy under fourteenjBr a girl imder twelve 
years of age, marries, this marriage is only inchoate and im¬ 
perfect ; and when cither of them comes to the age of consent ' 
aforesaid, tl^py may disagree and declare the marriage void, 
without any (livt)rce or sentence in the spiritual coiu*t. This 
is founded on tlie civil law.^ But the canon law pays a greater 
regard to the constitution than the age of tlie parties; “ for if 
they arc Jiabiles ad niatrimonium, it is a good marriage, what¬ 
ever their ago may be. And in our law it is so far a marriage 
that, if at the age of consent tlioy agree to continue together, 
they nee<l not be imirried again. If the husband b(! of years 
of discretion, and tlie wife under twelve, when she cjonies to 
yeai’S of discretion he may disagi’oe as well as she may; for in 
contracts the obligation must be mutual; both must bo b(nmd, 
or neither: and so it is, vice versa, when the wife is of yciU’s of 
discretion, and the husband under." 


3. Auoth(.T incapacity arises from want of consent of 
parents or guardians. By the common law, if the partitas 
thc]nselv(‘s were of age to consent, there wanted no otlier 
coiicuiTence to make tlui marriage valid; and tliis was agree¬ 
able to the canon law. But by several statutes,*^ penalties 
w(U'o laid on eveiy clergyman who married a couple either 
without pul)li(*ation of batuis (whidi may give notice to parents 
or guardians), or ndthout a licence, to obtain which the con¬ 
sent of parents or giianlians must bo sworn to. Aud by the 
statutii 4 & f) P. & nr. c. 8, whosoever luamed any womau 
child under th(^ ago of 8ixt(K*u yearn, without consent of 
pa]*<*nta or guardians, w(!ro subjected to fine, or five yearn’ im¬ 
prisonment; and her estate during the luisbaiid’s life went to 
and was enjoyed by tlie next heir. Th(i civil law indeed re- 
(piircd the cons(mt of th(' parent or tutor at all ages, unless 
the (jhildren were einancipatod, or out of the parent’s jx)W(‘r; ** 


3. Wunt of con* 
Bciit of psirents. 


[ ] 


* TiCon. ConstU. 100, 

“ Decretal. 1. 4, tit. 2, qu. 3. 


“ 6 & 7 Wm, IIT. c. 6; 7 8c 6 Wm. 
ITI. c. 35; 10 Ann. c. 19. 
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and if such consent from the father mxs wanting, the marriage 
was null, and the children illegitimate,'* but the consent of the 
mother or guardians, if unreasonably withheld, might be 
redressed and supplied by the judge, er the president of the 
province; ^ and if the Either was non compos, a similar remedy 
was given.® These provisions are ‘ partisdly’ adopted and imi¬ 
tated by the French, and also in Holland ‘ and Belgiumand 
it having been thought proper to introduce somgwliat of the 
same jx)licy into our laws, the statute 26 Geo. II. c. 33, 
enacted, that all marriages celebrated by licence (for banns 
supjwse notice) where either of the parties was under twenty- 
[ 438 ] one (not being a widow or widower, who are supposed fiman- 
cipated), without the consent of the father, or, if lio bo not 
living, of th(> mother or guardians, should bo absolutely void. 
A like provision Avas made, as in the civil law, where the 
inotluT or guardians was non compos, beyond sea, or uiuoa- 
sonably froAvard, to disj)cnso Avith such consent at the dis¬ 
cretion of the lord chancellor: but no provision was made 
in case the father should laboiu under any mental or otluir 
incapiicity. 

Mu(h may be, and mu<‘h lias been said, both for and against 
this innovation U]X)n our ancient Iuavs and constitution. On 
the one hand, it prevents the clandestine marriages of minors, 
Avhifdi are often a terrible inconvenience to those jirivatc 
families wlierein they happen. On the other hand, restraints 
11] ton marriages, especially among the lower class, are evidently 
detrimental to tlie public, by liindoring the increase of tlie 
jicople; and to religion and morality, by encouraging licen¬ 
tiousness and debauchery among the single of both sexes, and 
thereby destroying one end of society and government, which 
is concuhilu prohibere vago. And of tliis last inconvenience the 
Jtoman laws were so sensible, that at the same time that they 
forbade marriage Avithout the consent of parents or guardians, 
they wore less rigorous upon that very account Avith regard to 
other restraints; for if a parent did not providij a Imsbund for 
his daughter by the time she an’ived at the ago of twenty- 
five, and she afterwards made a slip in her (‘oudin^t, he Avas 
not allowed to disiidierit Insr upon that account, quia rwn sua 
culpa, sed parentum, id commisisse cognoscitur," ^ 


1 Ff. 1,5, n. 

' Cod. 5, 4, 1, & 20. 


* Inst. 1, 10,1. 

* Nov. 115, § 11. 
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‘ Whatever may have been or may be said for or against 
the propriety or necessity of the restraints upon marriage first 
imposed by the statute of George IL, it is still the policy of 
our law to prevent such imious, when the parties are, or one 
of tlie parties is, imder ago, unless with the permission of the 
parent or guardian." The consent thus required, in the case 
of the marriage of any person under twenty-one (not being a 
widower or widow, for wliere there has been a previous mar¬ 
riage, the childtis deemed to Imve l)een emancipated from 
parental control),^ is that of tlie father; or if the father bo 
dead, of the gujirdian, lawfully appointed; or if there be no 
gmu*dian, then of tlie mother (if unmarried); or if there be 
no mother unmarried, then of any guardian apjMiinted by the 
Court of Chancery. If the fatlier of the minor be nan compos 
mentis,"^ or if the guardian or. mother bo non compos mentisy or 
in parts beyond tlie seas, or unreasonably, or frani unduo 
motives ivithliolds consent to a proper maiTiagc, application 
may bo made, by pcitJtion, to the Court of Chancery, which 
may give an cilbctual consent. But tlie marriage of a minor 
without ihti requisite consent is, nevertheless, valid the 
provisions of the statute? 4 Geo, IV. c. 70, in this resjiect 
being only directory. Where, how’ever, such a marriage is 
sol(?miiized by means of the false oath or fraudulent procure- 
m<?nt of one of the parties, the party so offimding is liable to 
forfeit all the property which would othenvise accrue from the 
marriage/ 


4. A fourth im^apacity is w^ant of reason; without a com--*, wwitor. 
potent share of which, as no otlier, so neither can the matri¬ 
monial eontraef, lie valid.^ It was formerly adjudged, that 
the issue of au idiot was legitimate, and consequently that his 
mamage was valid. A strange determination! since consent 
is absolutely requisite to matrimony, and neither idiots nor 
]nniiti(‘S are capable of consenting to aiiytliing. And tlujre- 
foiii the civil laiv judged much more sensibly w^hon it made 
such deprivations of reasou a previous impediment; though 


" Sec the Marriage Act, 4 Geo. IV. 
0 . 7f», and 6 & 7 Will. IV. c. 85, b. 10. 

’ The pairia pote»ta» of the civil law 
was abolished by the canon law. 
u'ood V, Raj/y 1 Moore V. 0. C. 


* Exp. J. a 3 My. k Cr 471. 

* Rex V, Birntinr/hamy 6 B. & C. 29; 
T^ne y. Goodwitty 4 Q. B. 3G1. 

y 1 Roll. Abr. 357. 
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[ 439 ] 


5. Parties must 
contract accord¬ 
ing to form of 
law. 


not a caiwe of divorce, if they happened after marriage.* 
And modem resolutions have adhered to the reason* of the 
^civil law, by determining ® that the marriage of a lunatic, not 
being in a lucid interval, was absolutely • void. But as it 
might be difficult to prove the exact state of the party’s mind 
at the actual celebration of the nuptials, upon this account 
(concurring with some private family*' reasons) the statute 
15 Geo. TI. c. 30, lias provided that the marriage of lunatiifs 
and persons under phrenzies (if found lunatics under a com¬ 
mission, or committed to the care of tnistees by any Act 
of Parliament), before they are declared of sound mind by the 
loitl chancellor, or the majority of such tnistees, shall be 
totally void. 

Lastly, the parties must not only be willing and able to 
contract, but actually mus^ contract th(!msolves in due form 
of la\^■, to make it a good civil niaiTiage. Any contract made, 
per verba ih prmenti, or in words of the present tense, and in 
case of cohabitation verba de future also, l)otwcon pci'sons 
able to contract, was before the ‘ statute of George II. so far’ 
a valid maraago, Hliat’ the parties might bo compelled in 
the spiritual courts to celebrate it mfaeie ecelesice. But those 
viu'bal contracts are now of no force to compel a future mar¬ 
riage;® ‘tlioir only operation being to give the party who is 
billing to perform his promise a right of civil action against 
the one who refuses to do so.’** 

‘ Until the law was altered by the statute C Will. IV. 
c. 35, no’ man’iage was valid that was not celebrated in some 
parish church or public chapel, imlcss by dispensation from 
the Archbishop of Canterbury. It must also have Imhui 
pjeceded by publication of banns, or by licxaicc from the 
spiritual judge. Jlany other fomalities were likewise pre¬ 
scribed ; the neglect of which, though pcjiial, did not invalidate 
tlu! marriage; but it wns hold to be essential to a marriage, 
that it should be performed by a person in orders,® though the 

intervention of a priest to solemnize this contract is merely 

• 

* Ff. 23, tifc. 1, ]. 8, & tit. 2,1. 16. ^ Wild v. Harris, 7 C. B. 999. 

* Alorrison's caflc coram delegat. * Salk. 119; ‘ Reg. v. Millie, 10 Cl. & 

Sec private Acts 23 Geo. II. c. 6, F^534; Catherwood v. Caalon, 13 Af. 

*■ 26 Geo. 11. c.a3; ‘4 Geo. IV. c. 76.’ Ae" 261.* 
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juris pofdtiviy and notyum naturalis aut divini: it being said 
tliut Pope Innocent III. was the first who ordained the cele¬ 
bration of nwirirage in the church before which it was totally [ 440 ] 
a civil coutraxit.® 

* The above-mentioned statute waa passed for the relief of 
those who scrupled at joining in the services of the Established 
Cliurch; and was the result of a long and arduous stniggle, 
cjirried on for many years in and out of parliament. It 
jjrovides for places of religious worship otlier than tlu; 
chiu’ches and chapels of the Estiiblishraent, being registered 
for the solemnization of marriages therein and it also en¬ 
ables persons who wish to do so to enter into this contract 
without any religious ceremony whatever. It is tluTefore no 
longer essential to the validity of a marriage, either that it 
should be solemnized in a parish cliurch or public chapel, or 
bo performed by a person in hojy orders; but whether cele¬ 
brated in facie ecclesicc, or fundiir the })rovi8ions of tlie above- 
mentioned statute), ill a place of religious worship, or in the 
presence merely of the superintendent registrar of births, 
d<jatlis, and maiTiages, the ollicer before whom civil mairiage^ 
may bo p(;rfoiined, the contnu^t must be preceded and accom¬ 
panied by certain circumstances of publicity, or entered into 
in virtue of a licence obtainable only on pi’oof by affidavit that 
there is no legal impediment to the marriage/ 

‘ Maraages, then, may be c<?lebrated either Avith the solcm- How marrif^ 
iiities prescrib'd by tlie statute 4 Geo. IV. c. 70, commonly brateS? 
called thcJ\[aiTiage Act; or in a place of religious Avorship; or 
ill the presence of the superintendent registrar; these latter 
modes of proceeding being resorted to generally by those who 
dissent from tlie doctrines, or object to joining in the services 
of the Established Church.’ 

‘ With reference to marriages celebrated in facte ecclestoi, 
tlie statute 4 Geo. IV. c. 76, directs that the niles contained 
in the office for the solemnization of matrimony, in the Book 


' Moor. 170. 

f In the times of the grand rebellion, 
nil marriages were performed by the 
justices uf the pence; and these mar¬ 
riages were declared valid, without 
any fresh solemnization, by statute 
12 Car. 11. c. .13. ^ 

* As to the registration of Protestant 


places of worship, sec 1 W. & M. sess. 
1, c. 18, & 52 Geo. Ill. c, 155; of 
Roman Catholic chapels, 31 Geo. III. 
c. 32, and 2 & 3 Will. IV. c. 115; and 
of Jewish synagogues, 9 & 10 Viet. c. 
59. As to registration now by the 
registrar-general, see 15 fc 16 Viet. c. 
.Ki, and 18 & 19 Viet, c: 81.’ 
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of Common Prayer, Bliall be observed,* and that banns shall 
be published in conformity with the canons of the church, or 
Marriage tn/acCi otherwise that a liccuce shall be obtained from some ccclesias- 
tical authority to marry without banns. The common licence 
is obtained from the ordinary of the place or his surrof^ato 
(one obtained from the Archbishop of Canterbury is called a 
special lic*encc), and cannot be granted to marry in any churcli 
or chapel, unless one of the parties has had lits or her usual 
place of abode in the parish to which it bdongs for fifteen 
days immediately preceding; and all ministers are forbidden 
to solemnize marriage more than tliree months after complete 
publication of the banns or grant of the licence. The mar¬ 
riage must also be in a (‘Imrcli or chapc'l wherein banns may 
be lawfully published;^ and it must take place between eiglit 
and twelve in tlie ibrenoon (excerpt in the case of special 
licence) and hc) solemnized by a person in holy orders.’ 

‘ If the marriage be by banns, and either party be under 
twenty-one (not being a widower or widow), the publication is 
made void by the open declaration of dissent by tlie paremt or 
guardian of the minor. No licence, on the other hand, can 
be granted, unless upon the oath of one of the parties, that ho 
or slio l^elieves that no lawful impediment exists to the luju-- 
riage, and tliat one of the parties luxs for fifteen days imme¬ 
diately preceding had his or her usual place of abo<le within 
the parish or chapohy where the inairiago is to be solemnized. 
If one of the parties be under twenty-one (and not a witlower 
or widow), it must further bo sworn eitlier that tlic^ consent of 
the person whose consent is r(?qnir(Hl by law' hns been obtained, 
or that there is no one having authority to giv(5 (consent- If 
the parties knowingly and wilfully^ intermarry in any other 
place than a church or chapel wherein banns may be lawfully 
})ublislied (except by special licence); or knowingly and wil¬ 
fully intermarry without due publication of banns ‘ or licem.’o 
from the pn>per authority; or knowingly and wilfully ac¬ 
quiesce in the solemnization of marriage by a person not in 
lioly orders, the marriage is null and void to all purposes.' 


‘ Harrofl v. ITarrod^ 1 Kay k J. 4. 

J District and other churches and 
chapels may be licensed for this purpose. 
Sec also 7 Will. IV. and I Viet, c, 22, 
8S 3.1, 34, and 7 & S Viet. c. .16, s. 1. 


^ Error without fraud docs not in¬ 
validate the marriage. (14 & 15 Viet, 
c 97, 8. 25.) 

' ^ealy v. Heetf^ 2 Curt. 833. 
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‘ It is also an ofience, amounting to felony, to solemnize 
mandage except between the stated hours of eight and twelve, 
unless by special licence; or to solemnize it without due ])ub- 
lication of bamis, unless by licen(*e; or to solemnize it acjcox-d- 
iiig to th(j ceremonies of the church, under a false pretence of 
being in holy orders. But a minister’s solemnizing a marriage 
after publication of banns, between pei'sons, one of whom is 
under twenty-one, to wliich union the consent of the pai-ents 
or guardians hasiiiot been obtained, is not punishable even by 
(H'clesiastical (.‘ensure, unless he had notice of the dissent of 
the parent or guardian, as the case may bo.’ 

‘ Quakei-s andJews™ were expressly ex(;(iptcd from the ope¬ 
ration of the Marriage Act, and may now Jiavo tlieii' unions 
ccsliibrated aiH'ording to their own usages, upon obtaining the 
su})eriiitendent registrar’s certificate, in the manner about 
to be explained.’ 

‘ The other iuckIos of celebrating a marriage aitj tliose ixro- Marriage or dis- 

o ri i senter^. 

vided by tlie statute 6 & 7 Will. IV. c. 85." Under tlic statuh^ 

() Geo. IV. e. 76, giving, as we liave seen, legal effect to the 
requii*einciits of the law c(!clesi!istical, a marriage may be 
solemnized eitlu^r by virtue of a special licence from the Andi- 
bishojx of Cantcibury, or by a common licence fran the ordinaiy 
or a surrogate, or after due publication of banns. Two other 
modes have now been provided, one by licence, the otli§r by 
certificate from the supcriut(;iuleut registrar of births, deaths, 
and maiTiages;® the former resembles the common licence 


*“ Ab to Je^nsh marria^jes and di¬ 
vorces, see Moss v. Si/iilh, 1 M. & (i. 
232; lO&ll Viet. c. ns. 

" As amended by 7 Will. IV. and 1 
Viet. c. 22; and 3 & 4 V let. c. 72. 

The office of superintendent regis¬ 
trar was created by the statute 6 & 7 
Will. lY. c. 86, ^hlch was possed for 
the purpose of forming a complete 
register of birtlis, dcatlis, and mar¬ 
riages in England. For this purpose 
the Poor Law Unions were divided 
into dislricts, for wlach ic^^strars were 
appointed; these registrars, with the 
superintendent registrar in each Union 
(generally the clerk to tlie Board of 
Guardians) having the care of all the 
registers therein For the complete 
registration of births and dratka, the 


father and mother of every cliild, or 
the occupier of every house in w'hicli 
any birth or death happens, is re¬ 
quired, under a penalty, to furnish 
iuluimatioa of tlie fact to the registrar 
(within forty-two days in the case of 
births, and within five days in tlie cose 
of deaths), w’iio enters particulars of 
such births or deaths in books fur¬ 
nished to him for that purpose by the 
registrar-general (15 16 Yict. c. 25). 

In the case of deaths, some person 
present or in attendaucc during the 
illness of the deceased, or the occupier 
or an inmate of the house, furuishes 
tlie particulars required by the regis¬ 
trar, and no body can be buried, nor 
any funeral or religious service be per¬ 
formed, without the production of the 
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Notice of mar¬ 
line. 


{jiven by tlio ordinary, the latter tlio <!ertifleate obtainable on 
the duo publication of bairns in the parish church. The^ latter 
mode may also be adopted when tlie marriage is intended to 
bo solemnized in a (!hurch, the superintendent fegistror’s certi¬ 
ficate liaving the same legal effect as the publication of 
baims.’^ 

* Wlien a marriage is in contemplation, and the parties in¬ 
tend to proceed under the statute 0 & 7 Will. IV. c. 85, notice 
is to bo given to the superintendent rogistrijr of tlie tlistrict 
within Avhicli each party has rcisided for not less than seven days. 
Tliis notice must, liy the statute 19 & 20 Viet. c. 119, he ac¬ 
companied by a solemn declaration tliat there is no lawful im- 
ptnliment to the marriage, including a declaration, Avhen either of 
the parties is under twenty-one and is not a widower or widow, 
cither that the required consent has been given, or that there 
is no person who has authority to give such consent; it is then 
entered in the “ Marriage Notice Book,” which is open, with¬ 
out fee, at all reasonable times to persons desirous of inspoifing 
it; it is su8^)en{k?d in the ofR(to of the superintendent regis¬ 
trar, and is to te read by the clerk to the guardians of the 
poor of the distiiet three times in three successive weeks—a 
proceeding corrcs|)Ouding to the publication of banns in the 
parish ehurch. If a liceiu*o is obtained before the first of these 
readings, the notice need not l)o read at all; if obtained in tlio 
course of the tlixee we(ks, the reading of the notice may he 
discontinued,** just as the pnhlication of banns is uinu'cessary 
W'hen or after the ordinary’s liecncc has iMion obtained.’ 

I ‘ If the mamnge is to bo by the su|K‘rintcnd(;nt* registrar’s 
limwe, the jiaity who gave th(i notice must next obtain a cca- 
tificate thereof from tlio suporintendeut registrar, wlii(h lie 
may do after seven days from the entry of the notice in the 
“ Notice Book.” If, on tiie other hand, the man-iagi; is to Ix^ 


registrar’s certificate. Certified copies 
of the entries of births and deaths arc 
sent quortorlj by the registrar to the 
superintendent registrar, and by him 
to the registrar*general; the register- 
book itself, when filled, being trans* 
mitted to, and kept by, the super¬ 
intendent registrar. In like manner, 
copies of the entries of marriages from 
their respective register-books arc 
transmitted by the clergymen of the 


Establisiied Church, and by tlic proper 
officers of Quakers’ meeting-houses and 
Jewish synagogues, and by the regis¬ 
trars who register marriages in other 
places of religious worship, to the regis¬ 
trar-general ; one of the duplicate re¬ 
gister-books of marriages remaining 
in the church or other building. 

p 7 'Will. IV. & I Viet. c. 22, s. 

'1 fi & 7 Will. IV. c. 8r», 8. fi; 7 Will. 
IV.; and 1 Viet. c. 22, s. 24. 
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by certificate, the party can only obtain this after the lapse of 
the twenty-one days, during which, as we have seen, the 
notice of marriage is suspended in the office of the su])d^- 
intendent registrar; because in the meantime, and before the 
certificate is issued, any person may prevent its being granted 
l)y TOitiiig forbidden ” o^iositc the entry in the Marriage 
Notice liook,” and subscribing thereto his or lier name and 
place of abode, stating, at the same time, the chai'aeter, 
wliother as pareijt or guardian, in whicli he or she is autl)o- 
rized to inteiTere. The notice and all proceedings thereon, 
when tlie issue of the certificate is forbiddem, becomes utterly 
void in the same way as the publication of banns is nullified 
by their being forbidden. The entering of frivolous caveats to 
licences and certificates is restrained by making the person 
who forbids the issue of the certificate liable to costs and 
damages, in an action by the pfirty against whose marriage 
any such caveat may be entei'od.’ 

‘ When the certificate luis been obtained, after the lapse of Kycertmcate. 
the twenty-one <lays, the nianiago may bo at once sohiinnized 
either according to the rites of the elnmch (without any pub¬ 
lication of banns), or according to the ceremonies of the Jews 
or Quakers, if both parties be of either of tlie latter persua¬ 
sions. Persons not desuous of adopting any of thesa cere¬ 
monials may bo married acicording to any form they please, 
in any Iniilding specified in the notice of marriage, and which 
has been certified as a place of religious worship, and regis¬ 
tered for the solemnization of marriages. The ceremony must 
take plac(^ fti the j)reseuce of some registrar of the district (a 
distinct officer from the superintendent registnu- of births, 
deaths, and nnirriagos) mid two or more credible witnesses; 
it must be solemnized with open dwrs, and iKdweeii the hours 
of eight and twelve in the Ibrouoon; and the parties must in 
some} part of the ceremony declai’e that they know of no lawful 
imjiediment to tlnsir maiTiagc, and call upon the pei*son8 
present to witness that they take each other for husband and 
wifi;, I’hose who do not wish or who object to ho mairied in 
a rc;gistered phuu; of Avorship may, if they please, enter into 
tliis contract at tlu' ollici* of tlio sujierintendent registrar, in 
the presence of that ollicial and of some I’egistrar of the 
district and two witnesses, the doors being open, nud the 
contract being accompanied by the same declaration, and 
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made between tlie same lioui*s of eight and twelve, as in 
the case of marriages in a chunih or a place of religions 
worship.’** 

‘ If the })artios intend to be married by the licence of the 
snperiiitondcnt registrar, then after the lapse of seven days 
from the time of giving notice tins' licence may be obtained, 
on one of tlie parties making oath that lie or she bobeves tliat 
no lawfid impedinient exists, and that he or she has resided 
for lifteon days immediately preceding in t^e district where 
the marriage is to be solemnized. Tf either of the parties be 
imder age, and not a widower or wddow, it must fiirtlier appear 
either that the proper consent has been obtained, or that there 
is no person having authority to give such consent; under tliis 
licence the jiarties may be married either in a place of worship 
other than a church, or in the olKcro of the superintendent 
registrar; or, if the partu's are Jews or Quakers, according to 
thefr own usages. The supiTintendent registrar, it will be 
obs(‘rved, has no authority to grant a licence for marriage 
in any church or chapel of tlie Church of England, the 
primate and the ordinary alone ]x>ssessing this privilege.’ 

‘ As in the case of marriages in fade ecclesice, under a licence 
from the ordinaiy, maiTiagos under the statute 6 & 7 Will. IV. 
c. 85, -whether by certificate or licence, mast be celebrated 
witliin three mmithe from the entry of the notice. After that 
period the notice and all the proceedings thereon are void. A 
compliance with the provisions of this statute, in the ceases to 
which it applies, is also enforced by making a disregard of its 
(‘uactnients more or less penal, as in the cas(^ of marriages 
under the statute G Geo. IV. c, 70. Thus if any persons 
knowingly and wilfully intermarry in any other place than 
that specified in the notice and ccrtificato, or without due 
notice to the superintendent registrar; or without certificate 
duly issued, or licence where it is required; or in the absence 
of the registrar or superintendent registrar (where the presence 
of either is required by law), the marriage is null and void. 
IVocuring a marriage to l)e celebrated by mceuis of a wilfully 
false notice, or certificate, or dtjclaratiou, also exposes the 


' * The statute 19 & 20 Vict. c. 119, 
allows pcTSous coutiacting a complete 
marriage before the registrar to have 
the ceremonies of their church or 


suasion added in a church or chapd. 
The object of tliis is to satisfy any 
Bubset^uent religious scruples raised by 
(yF suggested to the parties ’ 
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offender to the forferturo of all the property, which may 
accrug by virtue of the marriage; and any person knowingly 
and wilfully celebrating a marriage in any other place than 
the registered building or oftce specified in the notice or cer¬ 
tificate (except in the case of Quakers and Jews), or solem¬ 
nizing it before or after the expiration of the different periods 
of time fixed by the statute for the issuing or the duration of 
the certificate or licence, or in the absence of the registrar 
when the ccren^ony takes place in a registered building or in 
a superintendent registrar’s office, is guilty of felony/ 

^ Finally, all marriages miLst be registered in one or other negistrauon of 
of the modes prescribed by the statute 6 & 7 Will. IV. c. 86, 

For this purpose dupUcatc register-books are supplied by the 
registrar-general to the clergy of the Established Church, and 
to the pro 2 )or olEciers at Quakers’ meeting-houses and Jewisli 
synagogues, one of which k preserved at tlie eluireh or other 
building, and the otlier transmitted, when filled, to tlus 


registrar-general. At man-iages in jdaces of woi-sliij) duly 
registered for that purpose, a registrar attemds exi)ressly to 
register the miuriage. Marriages at the offices of the super¬ 
intendent-registrars iire rogist-cred in a hook provided for the 
purpose.’ 

‘ It may be addend here, that marriages contracted iii 
Scroti and or Ireland, or elsewhere abroad, are valid by the 
law of England, if valid by the laws of the country where such 
marriages take placethat mairiages’solemnized by a jici-son 
in holy orders in the house of a British aiubjissador or resident 


minister, of in the chapcjl of a British factory, or within the 
lines of a British army abroad, are equally valid as if solemnized 
at home/ and that by the statute 12 & 13 Viet, o, 68, 
marriages celebrated by British consuls in foreign countries 
are equally vaUd as if solemnized in England, jirovided the 
forms rcjquired by that statute are duly observed/ 

We Aiy upon the whole collect, that no marriage by 
the temporal law is ipso facto void; that is, celebrated M‘u 
either of the above ways between single persons not witliiii 
the prohibited degrcies* of consanguinity or affinity, and of 


■ Dalrymple^a caso, reported by Dod- & Fin. 817; Kent y. Surpess^ 11 Sim. 
son, London, 1811; Doe d. Sirtwhietle 361. 

V. Varrftll, 5 B.& C. 438, 6 Bing. N. C, * 4 Geo, IV, c. 91; Waldegrare 
38.5; Dalhousie v. JU^Douall^ 7 Cl. 4 Cl. & Fin. 649. 
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sound mind, altliougli one or both be under age. Secondly} no 
marriage is voidable by tlie ecclesiastical law, after the death 
of either of the parties; nor during their lives, unless for tlie 
canonical impediment of corporal imbecility, subsisting pre¬ 
vious to the marriage. *But thirdly, martriages within the 
prohibited degrees of consanguinity or affinity are absolutely 
null and vokL’ 


U. How mar- 
rlugcii may be 
diS'Hilvcd. 


By dlvoTcr a vm- 
culo matnm/mii. 


By divorce a 
vt Ihoro, 


[44J ] 


II. I am next to consider the manner in wliich marriages 
may bo dis.solved; and this is cither by deatli or divorce." 
Tlierc are two kinds of divorce, the one total, the other partial; 
the one a vinculo matrimonii, the other merely a menBa et ihoro. 
The total divorce, a vinculo matrimonii, must ho for tlu; 
canonical impediment before mentioned, existing before the 
maniage, not super^^enieiit, or arising afterwards. T^or i]i 
cases of total divorce, the maniage is declared null, as having 
l)oen absolnt(ily unlawful ah initio parties are then*- 

fore separat(id pro salute animarum. The issue of sucli 
maiTiage as is thus entirely dissolved are bastards.'" 

Ilivorce a mensd et ihoro is when the marriage is just and 
la\rtul ah initio, and thon'fove the law is tender of dissolving 
it; but for some supervenient cause it becomes improper or 
impossible for the parties to live together; as in case of 
intolerable ill-temper," ‘cnielty,’^ or adultery in eitlusr of the 
parties. For the canon law, whicrh the common law tbllows in 
this case, deems so higyy and with such mysterious rove]*enc('. 
of the nuptial tie, that it will not allow it to be unloosed for 
any c‘ause whatsoever, that arises after the union is nuide. 
And this is said to be built on the divine revealed law; tliough 
that expressly jissigns incontinence as a cause, and indeed the 
only cause Avhy a man may put away Ids wife and marry 
another.^ The civil law, wliic'h is partly of pagan origin, 
allows many causes of absolute divorce; and some of tlioni 
pretty severe ones (as if a wife goes to the tlieatre or tlie 
public games, without the knowledge and conson#of the 
husband);® but among them adultery is the principal, and 


" The whole law on this subject is to 
be found in the First Report laid before 
Parliament, in 1853, of the Commis¬ 
sioners appointed in 1850 to inquire into 
the Law of Divorce. 

” Co. Litt. 235. 


* Emns V. Evanx, 1 Hagg. 36. 

* Sfiundera v. Saundtrs, 1 Rob. Ec. 
Rep. 5411; Paterson v. Paterson, 3 11. 
L. Ca. 308. 

y Matt. xlx. 9. 

“ Nov. 117. 
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with reason named the first.® But with us in England 
adultery is only a cause of separation from bed and board 
for wliich the best reason that can be given is, that if 
divorces were allowed to depend upon a matter within the 
power of either of the parties, they would probably be 
extremely frequent; as was the case when divorces were 
allowed for canonical disabilities, on the mere confession of 
the parties,® which is now prohibited by the canons.'* 

Divorces a imeulo matrimonii^ for adultery, are generally Divorce a wncwio. 
granted to the husband by Act of Parliament, ‘ after a sentence 
of divorce a memd et thoro in the ecclesiastical court,® provided 
his conduct has been free from rcpTOach,^ and he has recovered 
damages against the adulterer in an action at law; althougli 
this latter requirement may be dispensed with.* But divorces 
a vinculo cannot be obtained at the suit of the wife,*^ except in 
cases of aggravated enormity, such for instance incestuous 
intercourse with her relations, wliicih preclude the possibility 
of futiu'o reconciliation.’ * 

In cases of divorce a mensd et thoro, the law allows alimony or alimony, 
to the wife; which is that allowance which is made to a 
woman for her support out of the husband’s estate; being 
settled at the discretion of the ecclesiastical judge, on 
consideration of iill the circumstances of the case.^ This 
is sometimes called her estovers; for wliich, if he refuses 
payment, there is (besides the ordinaiy process of excom¬ 
munication) an action at common law cfe estoveriis habendis, 
in order t <4 recover it.** It is generally proportioned to the 
rank and quality of the parties. But in cases of elope- [ 442 ] 
ment and living with an adulterer, the law allows her no 
alimony.* 


• Cod. 5,17, 8. 

** Moor. 683; * FolzamVf case, in the 
Star Chanlber, 3 Salk. 138.' 

^ 2 Mod. 314. 

^ Can. 16(»3, c. 105. 

® Lords' Standing Orders, 171. 

^ Smitume* Divorce Iini, 12 Cl. & 
Fin. 339. 

> Lardner 9 dWorcc, 6 Cl. & Fin. 569. 
To prevent collusion, the petitioner is 
required to attend on the second read¬ 
ing of a divorce Bill, to be examined 
at the bar if this be deemed desirable; 


but this attendance may be dispensed 
with. Divorce BUI, 1 II, L. 

Ca. 496.) 

^ Mn, TeusFs case, Macqueen’s Pr« 
of H. of Lords, 602; Mrs. 
cose, ibid. 058. 

^ Mrs. Addimn's case, Macqueon, 
594; Mrs. Turton's case, ibid. 659; 
Mrs, Batterthy*s case, ibid. 067. 

i See the Commissioners' Report on 
the Law of Divorce, p. 2. 

^ I Lev. 6. 

' Cow’cl. tit. Alvnimy. 

2 H 2 
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[ 443 ] 


HI. Having thus slio'»vii how marriages may be made, or 
dissolved, I come now, lastly, to speak of the legai conse¬ 
quences of such making, or dissolution. 

By marriage, the husband and wife axo one person in law 
that is, the very bqpig or legal existence of the woman is 
suspended during the marriage, or at least is incorporated and 
consolidated into that of the husband; under whose wing, 
protection, and cover, she performs everything; and is there¬ 
fore called in our law-French a feme-covert, feemina viro co~ 
operta ; is said to be covert-harm, or under the protection and 
iiifluenc(^ of her husband, her harm, or lord; and her con¬ 
dition during her marriage is called her coverture. Upon tins 
prin(!iplc of a union of person ui husband and with, dcjpeud 
almost all the legal rights, duties, and disabilitidi, that cither 
of them acquire by tlie marriage. . I speak not at present of 
the rights of property, but of suc^li as are merely personal. For 
this reason, a man caimot grant anything to his wife, or enter 
into a covenant with her, for the grant would be to suppose her 
separate existence; and to covenant with her would be oidy 
to (!ovenant with himself; and therefore it is also generally 
true, that all compacts made between husband and wife, when 
single, are voided by the intermarriage.** A woman indeed 
may be attorney fof her husband;® for that imjdies no sepa¬ 
ration from, but is rather a rci)rcsentati6n of her lord. And a 
husband may also bequeath anytliing to his wife by will; for 
that cannot take effect till the coverture is determined by Ins 
death.** The husband is bound to provide his* wife with 
necessaries® by law, as much as hims(‘lf; and if she contracts 
dcibts for th(5m, he is obliged to pay them,*' ‘ unless he supplicjs 
her with necessaries himself;’ ® but for anytliing besides 
necessaries, he is not chargeable, ‘ unless the wife had authority 
express or implied to contract for him.’* Also if a wife elopes,“ 
^or’ lives with another man, the husband is not chargeable 
even for necessaries;'' ‘and’ if the person who furnishes ‘the 


» Co. Litt. 112. 

“ Cro, Car. 551. 

** F. N. B. 27. 
p Co. Litt 112. 

1 Montague v. Jienedict, 3 B. & C. 
631; 2 Smith’s L. C. 374. 

' Salk. IIS. 


* Seaton v. Benedict, 5 Bing. 28 ; 
Rmaux r. Tetikh, 8 Kx. 680. 

Manhy v. Scott, 1 Sid. 120; 2 
Smith’s L. C. 341 ef noth; lieid v. 
Teikle, 13 C. B. 627. 

“ Child V. llardgman, 2 Stra. 875. 

' Stra. 647, 706. 
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wfe with powls,’ is sufficiently apprized Hliat she has no 
authority to ph'dge her husband’s credit, he is not responsible.’ * 

If tlie wife bo Lidobted before marriage, tlie husband is bound 
afterwards to j)ay tlie debt; for he has adopted her and her 
circumstances together.* If the wife be injiu'od in her person or suits nt law, 
or her property, she can bring no actioif for redress without hLi’wX^a*^ 
her husband’s concurrence, and in his name as well as lier 
own neither can she be sued, without maldng the husband a 
defendant.* THfere is indeed one case where the wife shall sue 
and be sued tis a feme sole, viz. where the husband has abjured 
tlie reidiu, or is banished,* for then lie is dead in law; and, the 
husband Ixnng thus disabled to sue for or defend the wife, it 
would be most imreasonable if she had no remedy, or could 
make no defence at all. In criminal prosecutions, it is true, 
the wife may be indicted and punished i|eparately;^ for the 
union is only a civil union; ‘ and idthough a husband and wife as ui nieir 
may now bo witnesses for and against each other in most civil aRaiuht oacii 
actions, they are not’ allowed to give evidence for or against 
(^iu*h other ^ in criminal casespartly because it is impossible 
tluiir testimony should bo indifferent; but principally because 
of the union of person; and therefore, if they were admitted 
to be witness(is for each other, they would contradict one 
maxim of hiw, “ nemo propria caum testis esse debet and if 
against each other, they would contradict another maxim, 

7ie)no tenetur seipmm acemare^ But whore the offence is 
directly against the jiei’sou of the wife, this rule does not 
a])ply ai^d thiuefore, by ‘ the ix^pealtHl stixtute ’ 3 Hen. VII. 

0 . 2 , ‘ it was expressly provided that ’ in case a woman wore 
forcibly taken away, and married, she ^might’ be a witness 
against such her husband, in order to convict liirn of felony. 

For in this case she can with no propriety be reckoned his 
wife; because a main ingredient, her consent, was wanting to 
the contract; and also there is another maxim of law, that no 
man shall take advantage of liis o^vu wi*ong; wliicli the 
ravisluu* here woidd do, if by forcibly marrying a woman lie [ 444 ] 


^ EtheriTifftony, Pat'ntH, Salk. 118. 

* 3 Mod. 186. • 

7 Salk. 119; 1 Roll, Abr. 347. 

■ Bro, Error, 173; 1 Leon. 312; 1 
Sid. 120. This was also thu practice 
in the courts at Athens. (Pot. Autit]. 
b. 1, e. 21.) 


*• Co. Idtt. 133. 3'hls rule does not 
apply when he is an alien enemy. 
{^De Wahl v. liraaiw, 1 llurlst. & Nor. 
178.) 

»* 1 Hawk. P. C. 3. 

Sec vol. iv. p. 420. 

** Sec pmU vol. iv. p. 420. 



470 


HUSBAND AND WIFE. 


When not con- 
sidcrcHl as one 
pt'raon. 


of husband 
to rorrcct his 
wife. 


could prevent her from being a witness, who is perhaps the 
only witness to that very fact. 

In the civil law the husband and the wife are considered as 
two distinct persons; and may have separate estates, con¬ 
tracts, debts, and injuries;® and therefore, in our ecclesiastical 
courts, a woman may sue and be sued without her husband. 
‘ So also in our courts of equity, a married woman may, by her 
next friend, sue and be sued in respect of contracts relating to 
her separate estate.’ ' 

But, though our law in general considers man and wife as 
one person, yet there are some instances in wliich she is 
separately considered; as inferior to him, and acting by liis 
compulsion. And therefore all deeds executed, and acts done 
by her during her coverture, are void,^ except it bo a fine, or 
the like matter of record, * or a deed acknowledged as directed 
by the statute 3 4 Will. IV. c. 74, abolishing fines and 

recoveries,’ in which case she must bo solely and secretly ex¬ 
amined, to loam if her act be voluntary.® Slie cannot by will 
devise lands to her husband, unless imder special circumstances; 
for at the time of making it she is supposed to be under his 
coercion.*' And in some felonies and other inferior crimes, 
committed by her through t’bnstraint of her husband, the law 
cxtmses htjr;* but this extends not to treason or murder. 

The husband also (by the old law) might givo liis wife 
moderate con’ection.** For, as he is to answer for her mis¬ 
behaviour, the law thought it reasonable to intrust him with 
this power of restraining her, by domestic chast^ment, in 
the same moderation that a man is allowed to correct his ap¬ 
prentices or children; for whom the master or parent is aim 
liable in some cases to answer. But this power of correction 
was confined ivithin reasonable bounds,* and the husband was 
proliibited from using any violence to liis wife, aliter qmm ad 
virum, ex camd et castiffatimia uxoria auce^ lieite et 

rationabiliter pertineL°' Tlie civil law gave the husband the 
same, or a larger authority over his wife; allowing him for some 

” Cod, 4, 12,1, Mn which cose effect was given to the 

^ Marshall v. Rutter, 8 T li. 545. 7 & 8 Vict. e. 66, s.i6, enacting that an 

s Litt. § 669, 670; sec post, vol. ii. alien woman married to a British Bub- 

p, 368. jeet shall be de facto naturalized.' 

•* Co. Litt. 112. M Uawk. P. C. 130. 

* I nnwk.^P. C. 2. ' Moor. 874. 

' Re 0 V. Mnuninff, 2 Cur. & K. 867, "* F. N. B. 80. 
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misdemeanors, jiagellis et fmt^us acriter verherare uxorem ; [ 445 ] 
for others, only modicam eastigatimem adhibere.^ But with us, 
in the politer reij^ of Charles IL, this power of correction be¬ 
gan to be doubted;® and a wife may now have security of the 
peace against her husband or, in return, a husband against 
his wife.^ Yet the lower rank of people, who were always fond 
of the old common law, still claim, and exert their ancient 
2 )rivilego: and the courts of law will still pennit a husband to 
restrain a wife df her liberty, in case of any gross inisbohaviour.*' 

These are tlie cliief legal effects of nianuago during the 
coverture; upon which we may observe, that even the tlis- 
abilities wliich tlie wile lies under, are for the most part in- 
tend(Hl for her protection and benefit. 8o great a favourite is 
the female sex of the laws of England.® 


■ Nov. 117,c. 14; Van I^eeuwcnm/M;. 

** 1 Sid. 113; 3 Keb. 4.33. 

2 I.ev. 12ft. 

** Stro. 1207. 

' * Covhrant'a case, 6 Oowl. P. C. 630,’ 

■ * With the e.xC(!ption of the pr<)- 
(ectitm afforded to the separate pro* 
perty of a wife by tJio C'ourts of 
Mquity, it Is difficult to find any sub¬ 
stantial p^rounds upon »hich to support 
tills ronelusion; for the protection 
fnim liability conferred upon women 
ill their marricil state is in effect quite 
as liencficiai to their husbands and 
children os to themselves.’ 

* In other rcs]icctB, the law always 
favoured, aod in many respects still 
favours, the husband. Thus, a widow’s 
estate in r/ooflls only oue-tbird that of 
a widower in curtesy; and yntil recently, 
the cusbxly of the persons of infants 
vus given exclusively to the father, 
the mother not being at liberty oven to 
see them without her husband’s per¬ 
mission ; a defect partially remedied by 
the statute 2 A .3 Viet. c. 54. The law ot 
divorce is universally admitted to bo 
most unjust in its operation os regards 
the Miff. When convicted of a crime, 
n woman, whether married or single, 
was denied the bvnejjt of chrgy; and, 
till .3 k 4 Wm. & M. c. 9, might have 
been executed for the first offence in 
simple larceny and other crimes, while 


a male, who could read, was punished 
only with burning in the hand and a 
few months' impiisonmcnt. So a wo¬ 
man, guilty of the murder of her hus¬ 
band, might, until 30 Geo. 111. c. 48, 
be punished by being fmrnt alive; 
while, if a husband murdered his wife, 
the crime w'as in l^w no greater than if 
ho had murdered a mere stranger.’ 

* It is difficult, however, to concur in 
the argument of Mr. Christian, that 
w'oincn, at least fpinsters, have reason 
to complain of injustice in tliat they 
arc not allowed to vote fur members of 
parliament, for they might os well 
complain of being excluded from the 
jury lists or the commission of the 
peace. If their Uability to taxation be 
urged as the reason for their admission 
to the franchise, upon the maxim that 
taxation and representation should be 
inseparable, it may be jaid with equal 
force that they ought to be ballottcd 
for the militia and liable to onsw'cr the 
sheriff's summons for the ram<- 
tatus, upon the maxim that protection 
and allegiance are inscparnblo. Sound 
argfiments may be urged in support of 
most, if not all, of the still-subsisting 
distinctions between the legal positions 
ot the sexes, but there seems ^little 
reason to pay a compliment to our laws 
for their respect and favour to the 
female sex.’” 
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CHAPTER XVl. 

OF PARENT AND CHILD. 

The next, and tlie most universal relation in nature, is im¬ 
mediately derived from the preceding, being that between 
parent and child. 

Children are of two sorts ; legitimate and spurious, or 
• bastiirds; each of which we shall consider in their order; and, 
fii^st, of legitimate cliildren. 

I. A legitimate child is ho tliat is bom in lawful wedlock, 
or within a competent time afterwartls. “ Pater est quern 
nuptice demonMrant” is the rule of the civil law;* and this 
holds with the civilians, Avhether the nuptials liappen before, 
or after the birth of the cliiki With us hi England the nilo 
is nan’owed, for the nuptials must be precedent to the birth,*^ 
of wliich more \yll 1^^ s^dd Avhen we come to consider tliij cas(^ 
of bastardy. At present let us inquire into, 1. The legal 
duties of parents to their legitimate chiltlren. 2, Their power 
over them. 3. The duties of such chiltlren to their parents. 

I 

1. And, first, the duties of parents to legitimate children: 
which principally consist in tjirco particulars; mcir muin- 
teuanco, their protection, and their education. 

Tl^e duty of parents to provide for the maintenance of their 
cliildren, is a principle of natural law; an obligation, says 
Puffendorf,® laid on them not only by nature herself, but hy 
their own proper act, in bringing them into the world: for 
they would be in the highbst manner injurious to their issue, 
if they only gave their children life, that they might Jiftor- 

* Ff. 2, 4, 5. country in which he was born, he is 

^ And 80 strict is this rule, that where still a bastard, eo far as regards the in- 

a person, born a bastard, becomes, by heritonce of lands in England. (IJoed. 
the subsequent marriage of his parents, BirdwhUtlev, VardiUf^ Ring. N.G. 358.) 
legitimate according to the laws of the L. of N. I. 4, c. 11. 
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wards see them perish. By begetting them, therefore, they 
have entered into a voluntary obligation, to endeavour, as iii 
as in them lies, that the life which they have bestowed shall 
be supported and preserved. And thus the children will have 
a perfect right of receiving maintenance from their parents. 

And the president Montesquieu ** has a very just observation 
upon this head: that the establishment of marriage in all 
civilized states is built on this natural obligation of the father 
to provide for liis children: for tliat ascertains and makes 
known the person who is bound to fulfil this obligation: 
whereas, in promiscuous and illicit conjunctions, the father is 
unknown; and the mother finds a thousand obstacles in her 
way;—shame, remorse, the constraint of her sex, and the 
rigour of laws;—that stifle her inclinations to perform this 
duty; and besides, she generally wants ability. 

The municipal laws of aU well-regulated states have taken 
care to enforce this duty: though Providence has done it 
more effectually tlian any laws, by implanting in the breast of 
every parent that natm'al ^ropyi/, or insuperable degree of 
affection, wliich not even the deformity of person or mind, 
not even the wickedness, ingratitude, and rebellion of cliildren 
can totally suppress or extinguish. 

The civil law® obliges the parent to provide maintenance 
for Ins child: and, if lie refuses, “ 3 \idQZ de ed re cognoscetr 
Nay, it carries tliis matter so far, that it will not suffer a 
jMireiit at his death totally to disinherit his child, without ex¬ 
pressly giving his reason for so doing; and there are fourteen 
such reasons reckoned up,^ which may justify such disinherison. 

If the parent alleged no reason, or a bad, or a false one, the 
eliild miglit set the will aside, tanqaam tedamentum inoffidomm, ^ 443 
a testament contrary to the natural duty of the parent. And 
it is remarkable under what colour the children were to move 
for relief in such a case; by suggesting that the parent had 
lost the use of liis reason when he made the inofficious testor 
ment. And this, as Puftendorf observes,® was not to bring 
into ihsjiuto the testator’s power of disinheriting his own 
offspring; but to examine the motives upon which he did it: 
and, if they were foimd defective in reason, then to set them 


^ Sp. L. 1>. 23, c. 2. 
' Ff. 25, 3, 5. 


f Nov. U5. 
s L. 4, c. 11, §7. 
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aside. But perhaps this is going rather too far; every man 
has, or oiiglit to have, by the laws of society, a power over his 
own property: and, as Grothis very well distinguishes,*' natural 
right obliges to give a necmary mamtenance to children; but 
what is more than that they have no other right to, than os it 
is given them by tlie favour of their parents, or the positive 
constitutions of the inuuicipal law. 

How enforoed by Let US ncxt SCO what provisioii our own laws have made for 

lltW# ^ •• 

this natural duty. It is a principle of law,'* tliat there is an 
obligation on every man to provide for tliose descended from 
his loins; and the maimer in which tliis obligation sliall bo 
porfonned, is pointed out ‘by the statutes 43 Eliz. c. 2, and 
0 Geo. I. c. 8,’ The father and mother, giniidfather and 
, grandmotlier of jioor imjxitent pc^rsons, slnill maintain them at 
their o^vn charges, if of sufficient ability, according as the 
qiiailer sessions shall direct and il‘ a parent runs away, and 
leavcjH his childi'en, the churchwardens and oversc(?rs of the 
parish ‘ may obtain an order of justices to ’ seize his rents, 
goods, and chattels, and dis|)ose of them toward their redief.*^ 
By the interpretations wliich the com-ts of law have made 
upon these statutes, if a. mother or grandmother mamed 
again, and was before such second marriage of sufficient 
ability to keep the child, the husband wtis charged to main¬ 
tain iton tlie ground that, being a debt of hers when singles 
it should like others extend to charge the husband. ‘ But it 
was afterwards determined, tliat tlie obligation imposed by 
the statutes applied only to ndations by blood, and consc- 
quoutly tliat the husband was not responsible for the main¬ 
tenance of the children of his wife.™ Now, however, liy the 
statute 4 & 5 Will. IV. c, 76, commonly called the Poor Law 
Amendment Act, a husband is liable to maintain his wife’s 
children born before mamage, whether legitimate* or ill(!giti- 
mato, mitil they roach the ago of sixteen, or until the eloath of 
the mother; for ’ at her death, the relation being dissolved, 
the husband is under no further obligation. 

[ 449 ] No person is bound to provide a mamtenance for liis issue, 

Dc J. B. Gt P. 1, 2, c. 7, n. an appeal to tho quarter sessions. (50 

* Kaym, 500. Oco. ill. c. 12, s. 2G.) 

i Tills order may be made by two ^ Stvhh v. Duvn, G East, 16G. 
jusUccs in pclty sessions, there being ' Styles, 280; 2 Bulstr, 34G. 

■ Tu(A V. Jlarrinon^ 4 T. R. 118 ; i’tyoper v. Mart lay 4 East, 7G, 
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unless where the children are impotent and unable to work, 
cither through infancy, disease, or accident; and then is only 
obliged to find them with necessaries, the penalty on refiisal 
being no more than 208. a-month." For the policy of om* 
laws, which ard ever watchful to promote industry, did not 
moan to compel a father to maintain his idle and lazy 
cluldren in ease and indolence: but thought it unjust to 
oblige the pai-ent against his will to provide them with super¬ 
fluities, and other indulgences of fortune; imagining they 
might trust to the impulse of nature, if tho children were 
deserving of such favours.® 

Our law has made no provision to prevent tho disinheriting 
of cliildren by mil: leaving every man’s property in Iris own 
disposal, upon a principle of liberty in tliis, as well as every 
other action; though perhaps it had not been amiss, if tlie [ 450 ] 
parent had been bound to leave tliom at the least a necessary 
subsistence. Indeed, among persons of any rank or fortune, 
a (iompotence is generally provided for yoimger cliildren, and 
tho bulk of the estate settled upon the eldest, by the 
marriage-articles. Heirs also, and children, are favourites of 
our courts of justice, and cannot bo disiuherited by any 
dubious or ambiguous words; there being required the 
utmost certainty of tho testator’s intentions to take away the 
nghifof an heir.'’ 

From the duty of maintenance we may easily pass to that The duty of pro- 

- . - . . lit 1 ^ • I torting diildrcii. 

01 protection^ wJxich is also a natural duty, but rather permitted 


■ fKingtan v. JVIewcomen, 6 A.. & El. 
301; Seaborne v, Maddyy 7 C. & P. 497. 

° As nothing is so apt to stifle the 
calls of nature as religious bigotry, it 
was enacted by the stat. 11 & 12Ayill. 
111. c. 4, that if any Popish parent should 
refuse to allow his Protestant child a 
fitting maintenance, with a view tc 
compel him to change his religion, the 
lord chancellor should, by order of 
court, constrain him to do what was just 
and rcssonablc. But this did not ex¬ 
tend to persons of another religion, of 
no less bitterness and bigotry than the 
popish; and, theretbro, in the very next 
year we And an instance of a Jew of im¬ 


mense riches, whose only daughter hav¬ 
ing embraced Christianity, ho turned 
her out of doors; and cm her applica¬ 
tion for relief, it was held she was en¬ 
titled to none (liord Uaym. 699)> But 
this gave occasion (Com. Jour. 19 Feb.; 
12 Mar. 1701) to another statute (1 Ann. 
st. 1, c. 30), which ordained that if 
Jewish parents refused to allow their 
Protestant children a fitting mainte¬ 
nance suitable to the fortune of tho 
parent, tho lord chancellor, on com¬ 
plaint, should make such order therein 
os he should sec proper. * Both statutes 
were repealed by 0 & 10 Viet. c. .59.’ 

V 1 Lev. 130. 
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than enjoined by any mmicipal laws: nature, in tliis respect, 
working so strongly as to need rather a check than'a spur. 
A parent may by our laws maintain and uphold his tdiildren in 
their lawsuits without being guilty of the legal crime of 
maintaining quarrels ‘ and he ’ may also justify an assault 
and battery in defence of their persons/ 

rhodutyofedu- The last duty of parents to their children is that of giving 

cftting reii. education suitable to their station in life; a duty 

|)ointed out by reason, and of far the greatest importance of 
any. For, as Puflfeiidorf very well observes,® it is not easy to 
imagine or allow, that a parent has conferred any considerable 
benefit upon his cliild by bringing him into the world, if ho 

[45t 

] afterwards entirely neglects his culture and education, and 
suflers him to grow up like a mere l)east, to lead a life useless 
to others, and shameful to liimsclf. Yet the municipal laws of 
most coimtries seem to be defective in this point, by not con¬ 
straining the pixrent to bestow a proper education upon his 
cliildreu. Perhaps they thought it punishment enougli to 
leave the parent, who neglects the instruction of his family, 
to labour under those griefs and inconveniences, which liis 
family, so uninstructed, will be sure to bring upon him. Om* 
laws, though their defects in this particidar cannot be denied, 
have in one instance made a wise provision for broedi^ up 
the rising generation, by the statutes ‘wducli have Deeu 
already referred to, for the education of and ’ for the appren¬ 
ticing poor children,^ who are placed out by the public in such 
a manner, as may render their abilities, in tlieir Several sta¬ 
tions, of the greatest advantage to the commonwealth; ‘ and 
although no national system of education has yet been de¬ 
vised," for many years past largo annual grants liave been 


1 2 Inst. 564. 

' 1 Hawk. P. C. 131. ‘Sit William 
Blackstonc adds here that,* where a 
inan*s son was t)eaten by another boy, 
and the father went near a mile to find 
him, and there revenged his son's quar¬ 
rel by beating the other boy, of which 
beating he aftcrw'ards unfortunately 
died, it was not hold to bo murder, but 
manslaughter merely (Cro. Jac. 29G; 
1 Jfa>\k. P. 83); such indulgence 
docs the law show, ^ continues tiic com¬ 


mentator,* to the frailty of huihan na¬ 
ture, and the workings of parental affec¬ 
tion. ‘ But it would appear, from Mr. 
Justice Foster's comment on the case, 
that ** the ground of the decision was 
the absence of any fact denoting ma- 
lice, rather than indulgence shown 
to parental passion.*’ (Coleridge, 
Blockst.*) 

• L. ofN. b. 6,c 2, §12. 

‘ See ante, pp. 3G0, 363, 

“ See ante, p. 226. 
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made by parliamei]^ for the purpos^f promoting the educa- 
tion of the ehildren of the poor, the money thus placed at 
the disposal of the government being distributed by thg com¬ 
mittee of privy council for education.’ The rich are left at 
their own option, whether they will breed up their children 
to be ornaments or disgraces to their family.’’ 

_ • 

2. The power of parents over their children is derived from [ 452 ] 

the former consideration, their duty: this authority beinff 2 . of 

• -I 1 111^ parents over 

given them, partly to enalilc the parent more eiiectuaily to their children, 
perform his duty, and partly as a recompense for his care and 
trouLlo in the faitlifiil discharge of it And upon this scoro 
the municipal laws of some nations have given a much larger 
authority to the parents than others. The ancient Eoman 
laws gave tlie father a power of life and death over liis 
children; upon this principle, that he who gave had also tJie 
lX)wer of taking away.^ But the rigour of those laws was 
softened hy subsequent coustitutioiB; so that * we find a father 
banished hy the Emperor Hadrian for killing his son, though 
he had committed a very heinous crime, upon this maxim, 
tliat “ patria potestas in pietate debet, non in atrocitate, comr 
HUtere.r But still tlicy maiiitaiuod to the last a very large 
aud absolute uiitliority; for a son could not aciiuire any 
pi-ojicrty of liis own during the life of his fatlier; but all liis 


* Tn one case, that of religion, they 
M'cre formerly under peculiar restric¬ 
tions ; for, by ^tat. I Jac. I. c. 4, and 
3 Jac. T. c. r>, it was provided that, if 
any person sent any child under his go¬ 
vernment beyond the seas, either to 
prevent ita good education in England, 
or in order to enter into or reside in 
any popish college, or to be instructed, 
persuaded, or strengthened in the 
popish religion; in such case, besides 
the disabilities incurred by the child 
80 sent, the parent or person sending 
forfeited 100/., which went to the solo 
use and benefit of him that discovered 
the offence (11 & 12 W'ill. III. c. 4), 
And by staf. 3 Car. I. e. 2, if any parent 
or other sent or conveyed any person 
beyond sea, to enter into, or be resident 
in, or trained up in any priory, abbey, 


nunnery, popish university, college, or 
school, or house of Jesuits, or priests, 
or in any priiAtc popish family, in 
order to be instructed, persuaded, or 
confirmed in the popish religion, or 
contributed anything towards their 
maintenance when abroad by any pre¬ 
text whatever, the person both sending 
and sent were disabled to sue in law or 
equity, or to be executor or adminis¬ 
trator to any person, or to enjoy any 
legacy or deed of gift, or to bear any 
office in the realm, and forfeited all his 
goods and chattels, and likewise all his 
real estate for life. * These disabili¬ 
ties no longer exist. (31 Geo. III. c. 32; 
10 Geo. IV. c. 7; 2 & 3 Will. IV. c. 
ILV) 

Ff. 28, 2, 11; Cod. 8, 47, 10. 

• Ff. 48, 9, r,. 



478 


PARENT AND CHILD. 


acquisitions belonged toJJie father, or at Jeast the profits ot 
tliem for his 


■* 


[ 453 ] 


Th^ power of a parent by our English laws is much more 
moderate, but still sufficient to keep the child in order and 
obedience. Ho may laAvfoUy correct child, being under 
ago, in a reasonable manner for tliis is for the benefit of 
his education. The consent or concurrence of the parent to 
the marriage of his child under age was also directed by our 
ancient law to ho obtained: ‘ and is still required, although 
the obseirance of such consent docs not of itself render the 
man-iage invalid.’ And this also is another means, which the 
law liiis put into the parent’s liands, in order the better to 
discharge his duty; first, of protecting his cliildrcn from the 
snares of artful and designing persons: and next, of settling 
them properly in life, by preventing the ill consecpiences of 
too early and precipitate marriages. A father has no other 
jKiwer over liis estate, than-as his trustee or guardian; 

for though he may roceite the profits during the cJiild’s 
minority, yet he must account for them when he comes of 
ago. He may indeed have the benefit of liis children’s labour 
while they live with him, and are maintained by liim; but 
this is no more than he is entitled to from his apprentices or 
seiwants. The legal power of a father over the persons of his 
cliildren ceases at the age of twenty-one: for they are thou 
cnfrancliised by arriving at years of discretion, or that point 
wliich the law has established (as some must necessarily be 
established), when the empire of the father, or other guardian, 
gives place to the empire of reason. Y(it till that age arrives, 
this empire of the father continues even after his death; for 
he may by his will appoint a guardian to his children. He 
may also delegate part of his parental authority, during liis 
life, to the tutor or schoolmaster of his (hild; who is ihow in 
loco parentis, and has such a portion of the power of the parent 
committed to liis charge, viz., that of restraint and correction, 
as may be necessary to answer the purposes for which he is 
employed. 

‘ During the father’s Ufe, the’ mother, as such, is entitled to 
iiapower, but only to reverence ‘ and respect, and until recently 


’ Inst. 2, 9, 1, 


■ I Hawk. P. C. 130. 


• See ante, p. 457. 
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might even be excluded by the father from all access to her 
children.^ Noav, however, by the s^tute 2 & 3 Viet. c. 54, 
commonly «called Talfourd’s Act, an order may be made on 
petition to the Court of Chancery, giving mothers access to 
their children; and if such cliildren are within .the age o^ 

He,ven years, for delivery of them to their mother, until they 
attain that ago. No mother, however, against whom 
adultery has been established is entitled to tho benefit of 
the Act.’ ^ 

‘ A mother, by tho father’s death, becomes entitled to the 
custody of her cliiltlren until they are of age; and wlienj no 
other guardian has been appointed stands (if unmarried) in 
tfie father’s place, as to the consent required to tho marriage 
of tho child during its minority.*^ But she (*annot appoint a 
guardian by will, not Ixn'ng witliin the statute 12 Car. IT. 
c. 24.’^* 

‘ In tins (nnpiro over tho child the law in some'cases affords 
to tho parent a peculiar prolec:tion. Tims by tho statute 
9 Geo. TV. c. 31, forcibly or fraudulently to take or entice 
away or detain any cliild under the age of ten years, Avitli 
inttmt to deprive a parent or other person having lawful care 
or charge of it, of tlio possession of such child, or knowingly 
to luuhonr any child so taken or enticed away, is a felony now 
punishahle by penal servitude or imprisonment.^ The sjime 
statute makt's it a misdemeanor punishable by fine or im- 
prisoimiont, or both, unlawfully to take any umnamod girl 
under the age of sixteen out of the possession and against the 
will of her father or mother, or of any other person having 
charge of her. And by the statflte 12 & 13 Viet. c. 76, tlic 
fraudulently procuring a girl un(b?r twenty-one to have illicit 
carnal connexion with any one is a misdemeanor punishable 
with two years’ imprisonment.’ 

3. ' Tho Autiea of children to their parents arise from a prin- 3, oiitios of 
ciplo of natmul justice and retribution. For to those Avho 
gawe us existence, we naturally owe subjection and obedienc'o 
during mu* minority, and honour and reverence ever after: 


’’ Hfix V. GrmiMlUy 4 A. & E, r» 28 . 
* Sco unfe, p. 457. 


See ante, p. 457. 

*• 10 & 17 Vict. c. 91). 
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IT. Illegitimate 
children. 


1. Who arc 
bastards P 


they, who protected the weakness of our infancy, are entitled 
to onr protection in the infirmity of their age; they^ who by 
sustenance and education have enabled their •ffspriug to 
prosper, ouglit in return to be 8upix)rted by that offspring in 
case they stand in need of assistance.. Upon this principle 
proceed aU the duties of children to their parents winch are 
enjoined by positive laws. And the Athenian laws' carried 
this principle into practice with a scrupulous kind of nicety; 
obliging all children to provide for their ^ther, when fallen 
into poverty; with an exception to spurious cliildren, to those 
whose chastity had been prostituted by consent of the father, 
and to those whom he had not put in any way of gaining a 
livcliliood. The legislature, says Baron Montesquieu,* con¬ 
sidered, that in the fii^st case the father, being uncertain, had 
rendered the luitural obligation precarious; that in the second 
case, he had sullied the life he had given, and done his 
cliildren the greatest of injuries, in depriving them of tho\r 
reputation; and that in the third case ho had rendered tlieir 
life (so far as in liim lay) an insupportable burthen, by fur¬ 
nishing them with no means of subsistence. 

Onr laws agree with those of Athens with regard to the 
first only of those pfirticulars, the case of spurious issue. In 
the other cases the law does not hold the tic of nature to he 
dissolved by any misbehaviour of the parent; and therefore a 
child is equally justifiable in defending the person, or main¬ 
taining the cause or suit of a bad parent as a good one; and 
is eqiuiUy compellable,^ if of sufficient ability, to maintain and 
provide for a wicked and unnatural progenitor, as for one avIio 
has shown the greatest tenieniess and parental piety. 

II. We are next to consider tlic case of illegitimate children, 
or bastards; with regard to whom let us inquire, 1. AVho are 
bastards ? 2. The legal duties of the parents towards a bastard 
child ? 3. The rights and incapacities attending such bastaid 
cliildren ? 

1. Who are bastards? A bastard, by our English laws, is 
one that is not only begotten, but bom, out of lawful matri- 


' Potter’s Antiq. b. 4, c, 15. 
■ Sp. L. b. 26, c. r>. 


Stet, 43 Rliz. c. 4; ‘ 4 & 5 Will. IV. 
c. 76, S9. 56, 78.' 
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mony. The civil and canon laws do not allow a child to 
remaip a bastard, if the parents afterwards intermarry :* and 
herein they differ most materially from our law; whicli, 
though not so strict as to require that the child shall he 
begottm, yet makes it an indispensable condition, to make it 
legitimate, that it shall be hom after lawful wedlock. And 
the reason of our English law is surely much superior to that^ 
of the Boman, if we consider the principal end and design of 
establishing thq contract of marriage taken in a civil light; 
abstractedly from any religious view, which has notliing to do [ 455 ] 
with the legitimacy or illegitimacy of the children. The 
main end and design of marriage, therefore, being to ascei'tain 
and fix upon some certain person, to whom the care, the pro¬ 
tection, the maintenance, and the education of the children 
should belong: this end is undoubtedly better answered by 
legitimating all issue bom after wedlock, tlian by legitimating 
all issue of the same parties, even bom before wedlock, so as 
wetilock afterwards ensues; 1, Because of the very great un¬ 
certainty there will generally bo in the proof that the issue 
was generally begotten by the same man; whereas by con¬ 
fining the proof to the birth, and not to the begetting, our 
law has rendered it perfectly certain what child is legitimate, 
and who is to take care of the cliild. 2. Because by tlie 
Jloman law a child may be continued a bastard, or made 
legitimate, at the option of the father and mother by a mar¬ 
riage ex post facto; thereby opening a door^to many frauds 
and partialities which by our law are prevented. 3. Btjcause 
by tlioso liPws a man may remain a bastard till forty years of 
age, and then become legitimate by the subsequent marriage 
of his parents whereby the main end of marriage, the pro¬ 
tection of infants, is totally frustrated. 4, Because this nih* 
of the lioman law admits of no limitations as to the time or 
number of bastanls so to be legitimated; but a dozen of 
them may, twenty years after their biii;h, by the subsequent 
marriage of their parents, be admitted to all the privileges oi‘ 
legitimate children. Tliis is plainly a great discouragement 
to the raatriraoiiial state; to which one main inducement is 
usually not only the desire of having children, but also the 


* Inst. 1, 10, 13; Docrct. 4, 17, 1. mb«equens fnairttnonlum in Knr v. Mnr^ 

> See a curious c-ase of feffiittnatio per tin, (1 Macqueen’s Appeal Coses, 650). 

VOL. I. 2 I 
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desire of procreating lawful lmr%. Whereas our constitutions 
guard against this indecency, and at the same time giyc suf¬ 
ficient allowance to the frailties of human nature. For, if a 
child be begotten while the parents are ^single, and they will 
endeavour to make an early reparation for the offence, by 
marrying within a few months after, our law is so indulgent 
as not to bastardize the child, if it be bom, though not be¬ 
gotten in lawful wedlock; for this is an incident that can 
happen but once, since all fiiture children ypH bo begotten, 
[ 456 ] as well as bom witliin the rules of honour and civil society. 

Upon reasons like these we may suppose the peers to have 
acted at the parliament of Merton, when they refused to 
enact that children before marriage should be esteemed legiti¬ 
mate.*' 

From what lias been said, it appears that all children bom 
before matrimony are bastards by hiw: and so it is j:)f all 
children bom so long after the death of tlie husband, that by 
the usual course of gestation they could not be begotten by 
liim. But this being a matter of some uncertainty, tlie law 
is not exact as to a few days.* And tliis gives occasion to a 
proceeding at common law, where a widow is suspected to 
feign herself wth child, in order to produce a su})posititious 
heir to the estate: an attempt which the rigour of the Gotliic 
constitutions esteemed equivalent to the most atrocious tlujft, 
and therefore punished with death.” In this case with us 
the heir presumptive, 'or a contingent devisee,’" may lia\e a 
^vrit de ventre impidendo, to examine whether she bo with 
cliild or not;" and, if she be, to keep her uifder proper 
restraint till delivered; which is entirely conformable to the 
practice of the civil law:** but if the widow be upon duo 
examination found not pregnant, the presumptive heir shall 
be admitted to the inheritance, though liable to lose il again, 
on the birth of a cliild within forty weeks from tho death of a 


^ Ro<fav€runt omnei episcopi moffnates, 
itt con*€tUirent quod nati ante matrimo~ 
nium e$9ent legUimiy sicui illi qui nati 
Buntpost matrimoniumy quia eccletia ta'ea 
habet pro legitimie. Et omnes comitee et 
barones und voce reiponderunt quod floktnt 
legea AngluB mutarCy qua hncuttque wtitaia 
eunt et approbate. (Stat. 20 Hen. III. 
c. 9; see the introduction to the Great 


Charter, edit. Oxon, 1759, «u6 anno 
I2r)3.) 

^ Cro. Jac. 541. 

Stiemhook, de Jure Goth, 1. 3, c. 5. 
" Co, Litt. by ITarg. 8 b. n. 3; 123 b, 
n. 1; exp. Wallopy 4 Bro. C. C. 90; 
Aiacough^a cose, 2 P. Wms. 591. 

^ Co. Litt. 8; Bract. I. 2, c. 32. 

P Ff. 2.5, tit. 4, per to/. 
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husband.'^ But if a man dies, and Ids widow soon after 
inarriQs again, and a child is bom within such a time as that 
by the course of nature it might have been the child of either 
husband; in this case ho is said to be more than ordinarily 
legitimate; for he mrf^, when he arrives to years of discretion, 
choose wliich of the fathers ho pleases/ To prevent this, 
among other inconveniences, the civil law ordained that no 
widow should marry mfra annum luctusy^ a rule which obtained [ .457 ] 
so early as the ?^ign of Augustus,^ if not of Bomulus; and the 
same constitution was probably handed down to our early 
ancestors &om the Bomans, during their stay in tins island; 
for we find it established under the Saxon and Danish govern¬ 
ments." 

As bastards may be bom before the coverture or marriage 
state in begun, or after it is determined, so also children born 
during wedlock may in some circumstances be bastards. As 
if the husband be out of the kingdom of England (or, as the 
law somewhat loosely plirases it, extra quatuor marid)^ for 
above nine months, so that no access to his wife can be pre¬ 
sumed, her issue during that period shall be bastards.'^ But, 
generally during the coverture, access of the husband shall be 
presiuned, luiless the contrary can be shown which is such a 
negative as can only be proved by showing him to bo else¬ 
where : for the general rule is preemmitur pro kgitimatione^ 

In a divorce a mensd et thoro, if the wife breeds children they 
are bastards; for the laAv will presume the husband and wife 
conformable to the sentence of separation, unless access Ikj 
proved: but in a voluntary separation by agreement, the law 
will suppose access, unless the negative be shown.^ So also if 
there is an apparent impossibility of procreation on the pail 
of the husband, as if ho be eight years old, or the like, there 
the issue of the wife shall be bastards.* Likewise in case oi* 


1 Britton, c. 66. 

' Co. liitt. 8. * Brooke questiona this 
doctrine; see Hargrave’s note.* 

• Cod. 5, 9, 2. 

• Bui the yoar was then only ten 
months. (Ovid, Fust. 1 27.) 

“ * Let every widow continue hus- 
bandlftss a twelvemonth.* LL. Rthclr. 
A.D. 1008; LL. Canut. e. 74. 1 Thorpe, 
323,417. 

• Co. Lift. 244. 


• Salk. 123; 3 P. Wms. 276; Stra. 
925, 

■ 5 Rep. 98; * MorrU v. DuvU, 5 Cl. 
& Fin. 163; Reg, v. Manepcld, 1 Q. B. 
Rep. 444; Hargrave v. Hargrave^ 9 
Bcav. 552; see also the Gardner Peer¬ 
age case, reported by Le Marchant; 

Banhurg Peerage case, Sir Harris 
Nicolas on Adulterine Bastardy.* 

’ Salk. 123. 

• Co. LItt. 244, 


2 I 2 
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divorce in the sjiu'itual court a vineuh matriinonii, all the 
issue born dun'ng the coverture are bayards because suclx 
divorce is always upon some cause tlxat rendered the marriage 
unlawful and null from the beginning. ^ 

a. Duties of the 2. Lot US noxt seo the duty of parents to their bastard 

Ca8tai!i8?° clul(frea by onr law, which is principally that of maintenance. 

For, though bastards arc not looked upon as chUdrou to any 
[ 458 ] civil purposes, yet the ties of nature, of which- maiiitenaiico is 
one, are not so easily dissolved; and they hold indeed ns to 
many other intentions,, as, particularly, that a. man shall not 
niiirry his bastard sister or daughter.** The civil law, there¬ 
fore, when it denied maintenance to bastards begotten under 
certain atrocious circumstances,® was neither consonant to 
nature nor reason; liowever profligate and wicked the parents 
might justly be esteemed. 

The method by which the English law provides maintenance 
for them is (now, after many changes,) as follows: ‘ The 
woman may, either when pregnant or within a year after the 
birth of an illegitimate clxilcl (or at any time thereafter, upon 
proof that the putative hither has, witliin twedvo months, paid 
money for the maintenance of the cliild), obtain a summons 
for the alleged father to appear at petty sessions; and on his 
appeiirancc, or proof of the service of such summons, and on 
hearing the evidence of the mother, corroboratcjd in some 
material parthndar, the justices may make an order on sucli 
putative fatlier for the payment of a wcHjkly sum not exceed¬ 
ing five shillings for the first six weeks after birth, and two 
shillings and sixpence aftcjrwards, imtil the child attains the 
age of thirteen, or until the marriage of the mother, or death 
of the child. In cose of neglect to make payment, the 
amount and costs i .ay be levied by distress on the father’s 
effects, and lie may be detained ui custody until the result of 
the distress bo known ; and if it prove insufficient, he may be 
committed to prison for three months. A right of appeal to 
the quarter-sessions from the order of justices is, however, 
given to the putative father, on his giving security for costs. 
The money payable unde^; such an order is given to the 


* Co. Litt. 235. 


^ Lord Raym. 68; Comb. 356. 


® Nov. 89, c. 15, 
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mother; but if she be dead, or insane, or in prison, or imder 
sentence of transportation, the justices may appoint some 
other person to have the custody of the child and receive the 
money. If such person misapply the money, or withhold 
proper nourishment from the child, or otherwise abuse or 
maltreat it, he or she is liable to a fine of lOZ.’ 

‘ But whether an order of maintenance on the putative 
father be obtained or not, the mother (who is entitled to the 
custody of her tfhild, in preference to the father)'^ is, in any 
cas(!, bound to maintain it; and if, being of ability, wholly or 
in ])art, she n<>g]ects do so, whereby the diild becomes charge- 
abl(! to the parish, she may be punished as an idle and dis¬ 
orderly person under the Vagrant Act, 5 Geo. IV. c. 83; 
and on a second conviction, is punishable as a rogue and 
vagabond under the same statute/® 

3, I proceed next to the rights and incapacities whicli 3. lughtsand 
appertain to a bastard. The rights are very few, being only 
sucJi as 1)0 can acquire; for he cm inherit notliing, being 
lookt'd upon as tlu! son of nobody; and sometimes called 
rmllius, sometimes fiUus populiJ Yet he may gain a surname 
by reputation,'* though ho has none by iulKTitancc. All other [ 459 ] 
(children have their primaiy settlement in their father’s parish; 
but a bastard ux * that of his mother.’*’ 

The incapacity of a bastard consists prmci})ally in tliis, tliat 
he cannot be heir to any one, neith(*r can he have heirs, but 
of his own body; for, bchig nulUm JUim, he is therefore of kin 
to nobody, and has no ancestor from whom any inheritable 
blood <'an be derived. A bastsml was also, in strictness, 
incapable of holy orders; and though that were dispensed 
with, yet he was utterly disqualified ^m holding any dignity 
in the church ;* but this doctrine seems now absoleto; a?id in 
most other respects there is no distinction b(?tween a bastard 
and another man. And n^illy any other distinction but tlxat 
of not inheriting, wliich civil poUcy renders necessary, would, 


^ Mex V. Hopkins^ 7 East, 579; cx p. yiously to this statute, a bastard’s set- 
Keene^ 1 Bos. k Pul. N. R. 148^ tlenicnt was in gcncrabin the parish of 

* 7 & 8 Viet. c. 101; 8 & 9 Viet. c. 10. its birth (Salk. 427); in some cases in 

' Fort, do LL. c. 40. that of the mother.* (17 Geo. II. c. 5; 

» Co. Litt. 3. 13 Geo. 111. c.32.) 

‘ 4 & 6 Will. IV. c. 76, 8. 71. Pre- * Fortesc. c. 40; 5 Uep. 58. 
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with regard to the innocent offspring of his parent’s crimes, 
be odious, unjust, and cruel to the last degree: and yet the 
civil law, so boasted of for its equitable decisions, mado 
bastards in some cases incapable even of a gift from their 
parents.^ A bastard may, lastly, be mado legitimate and 
capable of inheriting by the transcendent power of an Act of 
Parliament, and n5t otherwise as was done in the case of 
tfolin of Gaunt’s bastimJ cliildren, by a statute of Eichard IL 

f 

j ('ml. 6, 57, 5. k 4 ingt. 
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CHAPTEK XVn. 

OF GUARDIAN AND WArB. 

The only gcnefal private relation now remaining to be dia- f 460 ] 
cussed, is that of guardian and ward; wliicli bears a very near 
roscinl.)lance to the last, and is plainly derived out of it: the 
guardian being only a temj)orary parent, that is, for so long a 
time as the ward is an infant, or undt;r age. In examining 
this species of relationship, I shall first conskhu' the diffiu'cnt 
kinds of guardians, how they are appointed, and tlicir 2 )oncr 
and duty; next, tlie diflerent ag(!S of ])orsons, as defined by 
the laAv: and, lastly, the privilege's and disabilities of an infant, 
or ou(» under ag(! and sul>j(x*t to guardiansliij). 

1'ho guardian with us jx'rfomis tlio office both of the tutor 
and curator of the Itoman laws; the former of Avhich liad the 
ehnrg() of th(^ maintenance and education of the minor, the 
latter the care of his fortune; or, according to the language 
of the Court of Clianccuy, the tutor was the conunittet! of the 
person, th(i curator tlu* committoo of the estatii. Put this 
office was frequently united in the civil law;'' as it is always 
in our law with regard to minors, though as to lunatics and 
idiots it conunoiily kej^t distinct. 

1. Of tlu^ several. s]>ecies of guardians, the first are guardians [ 461 ] 
bu nature; vi/. the father and (in some cas('s) the mother of*- Guardians 
the child, ‘ This .guardianship is a mere j)ersoual right in the 

father or other ancestor, to the custody of the person of tlic 
ijifant, until he or she attains twenty-ime years of ag('.’ *' For 
if an estate be left to an ijifant, the father is by (*ommon law 
the guardian, and must account to Ins cliild for the j>rofits.® 

2. There are also guardians for nurture;^ which are the 2 . Guardiana/or 
father, or *if he be dead, the’ mother,® till the infant attains 

• Ff. 20, 4,1. 

'* Co. Litt. hy Harg. 88, n. 63-71; 

/?pj 7 . V. Thorp, Carth. 386. 


Co. Litt. 88. 

' Co. Litt. 88. 

Stra. 1131; Burr. Sett. Ca. 149. 
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3. GuanlmiiBtn 
iocage. 


[ 4(52 ] 


the age of fourteen years; * a guardianship which, like that by 
nature, has no reference to the infant’s property, but relates 
merely to his person.’ ^ In default of father or mother, the 
ordinary usually assigns some discreet j)er8on to take care of 
the infant’s personal estate, and to provide for his maintenance 
and edjication.*> 


3. Next are guardians in socage^^ appellation which wiU 
be fully explained in the Second Book of these pommentaries), 
who are also called giuirdians by the common law, Tlicse take 
place only Avlicn the minor is entitled to some estate in laiids,^ 
and then by the common law the guardiansliip devolves upon 
Lis next of kin, to whom the inheritance cannot possibly 
descend: as, where the estate descended from his father, in 
this case his uncle by the mother’s side cannot possibly inherit 
tliis estate, and therefore shall be the guartlian.* For the law 
judges it improper to trust the person of an infant in his 
hands, who may by possibility become heir to him; that there 
may bo no temptation, nor even suspicion of temptation, for 
him to abuse his trust.^ The Roman laws proceed on a quite 
contrary principle, committing the care of the minor to him 
who is the next to succeed in the inheritance, presmning that 
the next heir wDuld take the best care of an estate to wliich 
he has a prosj^ect of succeeding: and tliis they boast to bo 
“mmma providentia'' ** But in the meantime they seem to 
have forgotten, how much it is the guartlian’s interest to 
remove the incumbrance of his pupil’s life from that estate 
for which he is supposed to have so great a regard.' *And this 
affords Fortescue,”^ and Sir Edward Coke,'^ an ample op|X)r- 
tunity for triumph; they affirming, that to commit the custotly 
of an infant to him that is the next in succession is “ qua^i 
agnum committere lupo, ad devorandum"' ® These guardians in 


' Moor. 738; 3 Rep. 38. 

> 2 Jones, *J0; 2 Lev. 163. 

** ‘ Ry descent, Qwulring v. Downs, 2 
Mod. 176.’ 

* Litt. § 123. 

1 Nunquam eustodia allcujw de jure 
alicui remanet^ de quo Juiheatur swpicioy 
quod pouit vtl velit aUquod jua in ipad 
hitreditate clamare, (Glanv. 1. 7, c. il.) 

k Ff. 26, 4, 1 

* The Uomaii satirist was fully aware 


of this danger when he puts this pri- 
rate prayer into the mouth of a selfish 
guardian 

—pvpillum 0 utinamy quern proximua 
fuBrea 

Tmpelloy expungam, Pers. 1, 12. 

“ C. 44. 

" Co. Litt. 88, b. 

« Sec Stat Bibcm. 14 Ifcn. Iff. I'his 
]>nlicy of our Knglish law is worraiitcd 
by the wise institutions of Solon, who 
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socage, like those for nurture, continue only till the minor is 
fourteen years of age for then, in both cases, he is presumed 
to liave discretion, so far as to choose his own guardian. 


4. For this he may do, unless one be appointed by the 4 . 
father, by virtue of the statute 12 Car. II. c. 24, whichjicon- 
sidering the imbecility of judgment in children of the age of 
foimteen, and the abolition of guardianship in chivalry (which 
lasted till the age of twenty-one, and of wliich we shall speak 
hereafter), enacts, that any father, imder ago or of full age, 
may by deed or Avill dispose of the custody of his child, either 
l)om or unborn, to any person, either in possession or reversion, 
till such cliild attains the age of onc-and-twenty years. These 
arc called guardians by ztatvtc^ or testamentary guardians, 

‘ The Act of Charles II., it will bo observed, enables the father 
only to appoint guardians; it confers no such.power on the 
motlior/ and it does not extend to a putative father, nor a 
pers(ft in loco parentis: though the Court of Cliancery, in the 
exercise of its general jurisdiction over infants, pays great 
attention to nominations of giiarilians by such testators.’ ® 

5. ‘ Guardians may be chosen or elected by the infant, on b. onardianahip 
attaining foimteen; biit tliis kind of guardianship, which 

quite unknomi in practice, seems not to extend beyond 
giving the consent to marriage required by the statutes 
mentioned in a previous part of tliis volume; and the infant’s 
election, H may be added, in no case supersedes the juris¬ 
diction of the Court of Chanceiy.’ ‘ For the lord chancellor 
is, by right derived from the CroAvn, the general and supreme 
guardian of all infants, as well as idiots and lunatics; that is, 


provided that no one should be an¬ 
other’s guardian, who was to ci^ny tho 
estate after his death. (Potter’s Antiq. 
b. 1, c. 26). And Chavondos, anothci' 
of the (f recian IcgIslatoTS, directed that 
the inheritance should go to the father’s 
relati Ais, but the education of the cliild 
to the mother’s^ that the guardianship 
and right of succession might always 
be kept distinct. (Petit. Leg. At 1.6, 
t. 7.) 

» Wade y. liaker, I Ld. Kaym. 131. 

1 * Sir William Blockstone mentions, 


under tho head of guardianship by na- 
turCf one species of guardianship which 
seems to have been by «totu/eonIy, viz., 
that which occurred where a father 
assigned a guardian to a woman child 
under sixteen, by virtue of the statute 
4 & .5 F. & M. c. 8. That Act has been 
repealed by the statute 9 Geo. IV. c. 
31/ 

' Vaughan’s Rop. 180. 

* Chtnterts v. Ybuny, 1 Jac. k Walk. 
106. 

Curtis V. Hippon, 4 Madd. 462. 
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of all such perspns as have not discretion enough to manage 
their own concerns. 


6. OuArdlaiiBliip 
by appolntmciit 
01 the Lord 
Chancell(^. 


6 . ‘ Tins jurisdiction of the Court of Chancery, whatever 
may have been its origin, is now hrmly established, and 
beyo»d the reach of controversyit being a settled maxim 
that the sovereign is the miiversal jpardian of all the infants 
in the Idngdom. This court, thereiore, will appoint a suitable 
guardian for an infant, where there is no other, or no other 
who will or can act; for if there are testamentary guardians, 
the court has no jm-isdiction to do so. It will also, in general, 
abstain from interference, unless the infant has propeiiy; not 
from any want of jurisdiction, but from the want of means to 
exercise its authority with effect. Wlien, however, guardians 
are appointed, and their nomination is entirely a matter of 
discretion, they are treated as oflScers of the court, and are 
held responsible accordingly.* ^ 

‘The Court of Chancery will not only remove guaftians 
appointed by its own authority, but it will also remove 
guardians at the common lawy and even testamentary or 
statute guartUans, whenever, sufficient cause can be shown for 
so doing. For guardianship is always looked upon by the 
comis of equity ns a delegated trust for the benefit of the 
infant;* and in case therefore any guardian abuses his trust, 
tlie court uill check and punish him; nay, sometimes will 
proceed to the removal of him, and appoint another in his 
stead.'^ ‘ The court will sometimes also require si^curity to be 
given by the guardian, and on the other hand will assist him 
ill the performance of his duties, as well in obtaining the 
custody of the person of the ward as otherwise^* 

‘ The jurisdiction of the Court of Chancery extends to tlio 
care of tho pci*son of the infant, so far as is necessaiy for his 
protection and education, and to the care of his property, for 
its management and preservation, and proper application for 
his maintenance. It is upon the former ground that the court 
interferes \vith the ordinary rights of parents, as guardians by 
nature or by nurture; for whenever a father is guilty of gross 
ill-treatment of or cruelty to his children, or is in constant habits 


” irrVWey V. Uligh, N.S. '' Story^g Eq. Jur. vol. ii. ch. Sf). 

V24-Ur). • 1 Sid. 424; 1 P. Wms. 7^. 
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of drunkenness and blasphemy, or low and gtoss debauchery, 
or professes atheistical or irreligious principles, or his domestic 
associations are such as tend to the corruption and contami¬ 
nation of his children, th^ court will interpose aud deprive 
him of the custody of the infants, appointing at the sSme 
time a suitable person to act as guardian, and superintend 
their education. And this interference may be obtained on 
the petition of the infant liimself, or of any of his friends or 
relatives; nay, a mere stranger may at any time set the 
machinery of the court in motion. In most instances, however, 
its juris(hction, arises from a suit being actually pending 
relative to the person or property of the infant; and in such 
cases, although not under the care of any guardian appointed 
by the court, the infant is treated as a ward.* 

‘ And a ward in Chancery is in all cases under the special wards in 

•’ ^ Cliiioccry 

protection ^f the court; for no act can be done affecting the 
minor’s person, property, or estate, unless under its express or 
implicit direction, every act done without such direction being 
considered a contempt, exposing the offender to be attached 
aud imprisoned. Thus it is a contempt to conceal or with¬ 
draw the person of the infant from the proper custody, or to 
<lisobey any order of the court relative to its maintenance or 
education, or to marry the infdht without the approbation of 
the court. For the tjourt, in approving a person to be 
guanlian, usually gives him express directions how to exercise 
the powers wliicli it has conferred; prescribes the residence, 
aud settles a scheme for the education of the infant; and 
regulat#,*if necessary, his choice of a profession or trade; 
approves or prohibits the minor’s marriage; and performs 
nil the other duties of guardians by nature or for nurture. 

With respect to the property of the ward, the court not only 
superintends its management during the owner’s minority 
hut directs u proper settlement on tlie nnxrriago of its ^vard; 
and this protection is not always removed upon the minor’s 
attainijig twenty-one; but is, for some purposes, continued 
afterw'ni'ds, espccijilly with regard to the marriage of female 
wants. In tlu'S(‘ and other respects,* tlierefore, guardians 

• * The guardian, for instance, may may concur in a special case for the 
Represent infants under fho Acts au- opinion of the Court of Chancery (13 
thorizing advanccsof public money for & 14 Viet. c. 3r>, s. 4) ; ho may consent 
tlraining 11 Wet c. Ml, s TO; ho lo (ho reduction or extinguishment of 
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7. Onanlianfi 
ad litem. 


8. GuardUtis 
by cu^tvrn. 


appointed by the Court of Chancery have extensive delegated 
powers ; this species of guardianship being one far more 
capable of adaptation to tlie various requirements of modem 
society, the intentions of testators, lie wants and wishes of the 
infants themselves, and the different kinds of property which 
may call for administrative care, than all or any of the other 
guardianships known to tlie law/ 

‘ The Court of Cliancery has a statutory authority to appoint 
a guardian for the purpose of consenting tOithe marriage of 
any infant who has no father or unmarried mother, or other 
guardian and may also give an effectual consent to the 
marriage of a minor, when the consent required by law cannot 
bo obtained, or is improperly witliheld.* The court may also, 
by statute 3 & 4 Viet. c. 90, confer all the rights of a guardian, 
to the exclusion of the panmts or other guardians, on any 
poi'sou who is willing to take the charge of, and to^ro^ddo for 
the maintenance and education of an infant, who has been 
convicted and suffered the punishment of felony." 

7, ‘ A guardian ad litem, or, as he is in general termed, a 
prochein amy or next friend, is one who is appointed by the 
court to prosecute the suit, or manage the defence of an infant." 
This procluAn amy may be an^ person who will undertake the 

^ infant’s cause; and it frequently happens that an infant, 
by liis prochein amy, institutes a suit in equity against a 
fraudulent guardian. ‘The prochein amy (who is usually 
the father) acquires by tliis kind of guardianship no au¬ 
thority over tlie person or property of the infant, Acept as 
regards the suit itself ? but as he possesses all the authority 
and incurs all the responsibility for costs and otherwise qf an 
ordinary suitor, the court will not allow him, if an uncortificated 
banltrupt or an insolvent, to act as a guardian ad litem.^ 

* 

8 . There are also special guardians, ‘ such as guardians in 
gavelkind, whose authority does not cease till the infant 
attains fifteen years of ago, and guardians by the custom of 

interest on turnpike securities (14 & 15 j 4 Geo. TV. c. 7C, s. 16. 

Viet. c. 38, B. 2); and he may represent * See p. 457* 

infants in the winding up of joint-stock * Wntmm y. Fra$er, 8 M. & W. 660; 
companies (11 & 12 Viet. c. 4.5, s. 39; JHichitt v. Satchwell, 12 M. & W. 
l2&13Vict. c. 108,s. 9).' 779. 
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London and other places but they are particular exceptions, 
and do,not fall under tho general law. 

The power and reciprocal duty of a guardian and word are Powor and duties 
the same, fro tempore^ as that of a father and child; and 
therefore I shall not repeat them; but shall only add, that 
the guardian, when the ward comes of age, is bound to give 
liim an account of all that he has transacted on liis behalf, [ 4C3 ] 
and must answer for all losses by his wilful default or negli¬ 
gence, In order, therefore, to prevent disagreeable contests 
with young gentlemen, it has become a practice for many 
guardians, of Im-ge estates especially, to indemnify themselves 
by applying to the Gouit of Chancery, acting under its 
direction, and accounting annually before the officers of that 
court.^ 

2. Let ns next consider tho ward or person witliin age, for 2 . For whom 
whose assistan (!0 and support these guardians are constituted appointed, 
by law; or who it is that is said to Ix) within age, Tho ages 
of male and female are difierent for different piuposes. A 
male at twelve years old may take the oath of allegiance; at 
fourteen is at years of discretion, and therefore may consent 
or disagree to marriage, may choase liis guardian,** may be an 
executor, ‘ althongli lie caimot act until of ageand at 
twenty-one is at liis own disposal, and may alien ‘ and devise ’ 
his lauds, goods, and chattels. A female also at seven yenr^ 
of ago may be betrothed or given in marriage; at nine is 
entitled to dower; at twelve is at years of maturity, and there¬ 
fore may uousent or disagree to marriage; at fourteen is at 
years of legal discretion, and may choose a guardian; at 
seventeen may be executrix; and at twenty-one may dispose of 
herself and her lauds. So that full age in male or female is 
twenty-one years, ivhich age is completed on the day pre¬ 
ceding tho annivcrsaiy of a person’s birth who till that 
time is an infant, and so styled in law. Among the ancient 
Greeks and Eoinans, women were never of ago, but subject to [ 464 ] 

^ Co. Litt. 8S; Ban. Abr. A, 2; Ro- can In no case now make a will. (See 
binflon on Gavelkind, 2.17. poKt^ vul. ii. p. .^>27.) 

Kx p. WhitJieldj 2 Atk. 316. ' 38 Geo, lU. c. 87, s. 6; potty vol. 

^ Formerly, if a minor’s discretion ii. p. iiSS. 
were actually proved, he or she might 'Salk. 44, 625; Lord Raym. 480, 
make a testament of personal estate 1006; Toder v. Saruam, Dora. Proc. 27 
(Bl, Com. vol. i. p. 463); but a minor Feb. 1775. 
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perpetual guardianship,* unless when married, “ nm cmvmis- 
sent ip manum viri:" and, when that |||!xpetual tutelage wore 
away in process of time, we find that, in females as well as 
males, full ago was not till twenty-five years.** Thus by the 
constitution of difiereut kingdoms, this period, which is merely 
arbitrary, and juris positim, is fixed at different times. Scot¬ 
land agrees with England in this point, both probably copying 
from the old Saxon constitutions on the continent, which 
extended the age of minority “ ad annum mQmmum primum, 
et eo usque juvenes sub tutelam reponunt."' 

3. PrivilCf^es and 3. Infants have various privileges, and various disabilities: 

dituibiUtics of i*i*i*j* **i * i t 

infanta. out tlieiT vcry disabilities are privileges; m order to secure 
them from hurting themselves by their own improvident acts. 
An infant cannot be sued but under the protection, and joining 
the name, of his guardian; for he is to defend liim against all 
attacks as well by law as otherwise but he may sue either 
by liis guardian, or, * as we have already seen, by his' prochein 
ampy liis next friend who is not’his guardian.*' In criminal 
cases, an infant of the age of fourteen years may be capitally 
punisln^d for any capital offence but under the ago of seven 
he cannot. The period between seven and fourteen is subject 
to much uncertainty: for the infant shall, generally speaking, 
be judged prtmd facie innocent: yet if he was doU capax, and 
^ould discern between good and evil at the time of the offence 
committed, he may be convicted, and undergo judgment and 
execution of death, though he has not attained to years of 
[ 465 ] puberty or discretion® And Sir Matthew Hale gjves us two 
instances; one of a girl of thirteen, who was burned for killing 
her mistress; another of a boy still younger, that had killed 
liis companion and hid himself, wlio was hanged; for it 
appeared by his liiding that he knew he had done wrong, and 
could discern between good and evil: and in such cases tlic 
maxim of law is, that malitia supplet cetatem. So also, ii\ 
much more modem times, a boy of ten years old, who was 


■ Pott. Antiq. b. 4, c. 11; Cic. pro 
Murcii. 12. 

Inst. 1, 23, 1. 

^ Stiemhook, de Jure Sueanwn, 1. 2, 
c. 2. This is also the period when tho 
king, as well as the subject, arrives at 
full age in modem Sweden. 


i Co. Litt. 135. 

^ ‘ An infant may sue for wagee in the 
county court as if he were of full agc«* 
(9 & 10 Viet. c. 95, 8. 64.) 

* 1 Hal. P. C. 25; see vol. iv. 

p. 20. 

“ 1 Hal. P. C. 26. 
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guilty of a heinous murder, was held a proper.subject for 
cajatal .pumshinent, opinion of all the judges." 

With regard to estates and civil property, an infant has 
many privileges, which will be better understood when we 
come to treat more particularly of those matters; but tljis 
may be said in general, that an infant shall lose notliing by 
non-claim, or neglect of demanding lus right; nor shall any 
other laches or negligence be imputed to an infant, except in 
some very particidar cases. 


It is generally true, that an infant can neither alien his 
lands, nor do any legal act, nor make a deed, nor indeed any 
manner of contract, that will bind him. But still to all these 
niles there arc some exceptions: part of which were just now 
mentioned in reckoning up the different capacities whicli they 
tissume at different ages: and there are others, a few of which 
it may not bo improper to recite, as a general specimen of 
the whole. And, first, it is true, that infants cai^t alien 
their estates: but infant trustees, or mortgagees, are enabled 
to convey, under the direction of the Court of Clianc(^ry, or 
other courts of equity, the estates they hold in tnrst or 
mortgage, to such person as the court ‘ shall appointa 
mode of transfer not always necessary, since the court can 
ellbct the same object by its own order." So, infants may 
make conveyances and mortgages under order of the court ,• 
in suits for tlie payment of debts,and with the consent 
of the court may make valid settlements of either real or 
personal (estate on their marriage.’** Also it is generally true, 
that an hi^ut can do no legal act: yet an infant, Avho has an 
advowson, may present to the benefice when it becomes void.® 
For the law in this case dispenses with one rule, in order to 
maintain others of far greater consequence: it permits an 
infant, * at least with the concurrence of the guardian,to 
present a clerk (who, if unfit, may be rejected by the bishop) 
rather than either suffer the church to be unserved till ho 
comes of age, or permit the infant to bo debarred of his right 




f 46f) ] 


° Foster, 72. s. 11; 2 & 3 Vict. c. 60; 11 & 12 Viet. 

® 7 Ann. c. 19; 4 Geo, III. c, 16; ‘ 11 c. 87. 

Geo. IV. ond 1 Will. IV. cc. 60 & 65.’ M8 & 19 Vict. o. 43. 

P 13 & 14 Vict. c. 60: 15 Sc 16 Vict. • Co. Litt. 172. 

c. 55. Shqpland v. Jtyder. Cro. Jao. 99; 

1 11 Geo. IV. and I Will. IV. c. 47, Harg. Co. Litt. 89 a. n. 71.‘ 



GUAKDIAN AND WARD. 


by lapse to the bishop. An infant may also purchase lands, 
but hij purchase is incomplete; for he comes to.age, ho 
may either agree or disagree to it, as he tliinks prudent or 
proper, without alleging any reason j and so may his heirs 
after liim, if he dies without having completed his agreement." 
It is, farther, generally true, that an infant, under twenty- 
one, can make no deed but what is afterwards voidableyet 
in some cases he may bind liimself apprentice by deed in¬ 
dented or indentures for seven yearsand^ he may by deed 
appoint a guardian to his children, if he has any.* Lastly, it 
is generally true, that an infant can make no other contract 
that will bind him yet he may bind himself to pay for his 
necessary meat, drink, apparel, physic, and such other neces¬ 
saries;* and likcAvise for liis good teaching and instruction, 
whereby he may profit himself afterwards,® ‘ But the contract 
of an infant, not for necessaries, would seem to be voidable 
only and not void, if for his benefit and therefore, if it be 
ratified^ him on his attaining full age, he will be bound by 
it. Thus a lease made by liim wliile an infant is voidable; 
but if he accepts rent at full ago, he cannot afterwards avoid 
the demise.® So if after attaining majority he remains in 
possession of premises leased to him during his infancy, ho 
affirms the lease, and is liable even for arrears of rent accrued 
during his nonage.*' But as to any other contract than one 
for necessaries, or for his benefit, lie is not bound by it, uidess 
it be ratified by him in writing ® after ho attains majority.’ 
And thus much, at present, for the privileges and disabilities 
of infants. 


“ Co. Litt. 2. 

’ Ex p. DaviHf 5 T. R. 715. 

• Stat. 5 Eliz. c. 4; 43 Elii. c. 2; 
Cro. Car. 179; ifer v. Great Wigntm, 3 
B. & C. 485. 

« Stat. 12 Car. 11. c. 24. ‘This he 
might formerly do by toill; but an in¬ 
fant cannot now make a will. (7 Will. 
IV. and 1 Viet. c. 26, s. 7.*) 

y He may invest money in the say- 
IngB* bank (9 Geo. IV. c. 92, s. 25); 
and in certain cases, if fourteen years 
of age, may execute a power of attorney 
to withdraw the deposits (7 & 8 Viet, 
c. 87, B. 7); and may bo a member of, 
and execute instruments relating to. 


friendly societies (18 & 19 Viet? c. 6.3, 
s. 15). 

« Smith V. Willias, 4 El. & Bl. 180. 

• Co. liitt. 172. 

*• Gibb$ V. Merrilly 3 Taunt. 307; 
Goode V. 7/cim'irtm, 5 B. & Aid. 1.59. 

® Ashjield v. AnhJieldj Sir William 
Jones, 157. 

^ 1 Roll. Abr. JSnfanta; Kirton v, 
Elliottj 3 Bulst. 69; Evelffn v. Chichi 
ter, 3 Burr, 1719. 

* 9 Geo. IV. c. 14; Mawton y. BUtne, 
10 Ex. 206. See, as to the liability of 
infant partners of joint-stock corn* 
ponies, VMin and Wicklow BaUwag 
Company r. Black, 8 Ex. 161. 
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CHAPTER XVIII. 

OF COKPORATIONS. 

We liave liitlicrto consirlered persons in their natural capaei- [ 407 ] 
ties, and have treated of tlxeir rights and duties. Hut, as all 
pt^rsonal rights di<5 Avitli the j^erson, and, as the necessary 
forms of invxisting a stories of individuals, one after anotlier, 
with the same identical rights, would he very inconvenient, if 
not imjxracticable; it lias been found necessary, when it is for 
tlie advantage of tlie public to lixive any particular rights kept 
on foot and contiimed, to constitiitx^ artilicixil jxersons, who 
may maintain a perpetual succession, sind enjoy a kind of hsgal 
immortalilv. 

These; artilicial pc^rsons are called bodies jxditic;, bodies cor- 
jxorate {corpora corporata)^ or cor[)orations; of which there is 
a gi'cat variety subsisting, for the advancement of religion, 
of U'arning, and of <‘oinnuTC(;; in order to preserve oiitin; and 
for evtT those rights aixd immunities, Avhich, if tln;y avito 
granted only to those individuals of Avliich the body coqxorate 
is coinpo^^Ml, would uj)on their death be utt(‘iiy lost and 
(‘xtiiK't. To show the. advantages of thi^so iucorj)orations, h*t 
us consider the case of a college in idther of our universities, 
foiuuhsd ad studendiim et oramlitm, for the encouragement and 
suppoi*t of ndigioii and learnuig. If tliis Avas a mere volun¬ 
tary ass(im1)ly, tin; individuals Avhicli coiujhxso it might indexed 
r(;ad, pray, study, and perform scholastic exercises togetlu'r, 
so long as they could agree to do so: but they coxild neither 
frame nor receive any hxAVS or ruh*s of their conduct; none at [ 4(IS ] 
hxist, wliich Avould have any binding force, for AARiit of a 
cocrcMA’o power to create a sufficient obligation. Neither could 
they be capable of retaining any privileges or immunities: for 
if such privileges bo attacked, Avixich of all this unconnoctxHl 
Jisscuubly has th(‘ right or ability to defend them? And, 

\vh(‘ix tlu^y !xre disp(‘rs<'d by death or otlnTAviso, how shall they 

VOL. I, • 2 K 
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[ 469 ] 


transfer those advantages to another set of students, equally 
unconnected as themselves? • 

So also with regard to holding estates or other property, if 
land be granted for the purposes of .religion or learning to 
twenty individuals not incorporated, there is no legal way of 
continuing the proi^erty to any other persons for tho same 
purposes, but by endless conveyances from one to the other, 
as often as the liands are changed. 

lint when they are consolidated and united into a corpora¬ 
tion, they and their successors are then considered as one 
})crson in law: as one person they have one will, which is col¬ 
lected from the sense of the majority of the individuals: this 
one Avill may establish rules and ordfirs for the regulation of 
the whole, which are a sort of municipal laws of tliis little 
republic; or rules and statutes may be prescribed to it at its 
creation, wliich are tlien in the place of natural laws; tlie 
privileges and immimities, the estates and possessions of the 
corjioration, when once vested in them, will bo for ever vested 
without any now conveyance, to now successions; for aU the 
imlividual members that have existed from the foundation to 
the present time, or that shall ever hereafter exist, are but one 
pei-son in law, a person that never dies; ih like manner as the 
river Thames is still the same river, thougli the parts which 
coni 2 )ose it are changing every instant, 

Tlic honour of originally inventing these political constitu¬ 
tions entirely belongs to the liornans. They were introduce*!, 
as Plutarch says, by Numa; who finding, upon lus accession, 
the city torn to pieces by the two rival factions of Sabines and 
llomans, thought it a prudent and politic measure to subdi¬ 
vide these two into many smaller ones, by instituting separate 
societies of every manual tratle and profession. They were 
afterwards mucli * jnsidered by the civil law,*^ in wliich they 
were called universitates, as forming one wliole out of many 
individuals; or collegia^ from being gathered together; they 
w(!re adojited also by the canon law, for the maintenance of 
ecclesiastical disidpliiio; and from them our sjiiritual corpora¬ 
tions are derived. But our laws have considerably refined 
and improved upon the invention, according to the usual 
genius of the English nation; particularly with regard to sole 


■ Ff. 1. 3, t. 4, per tot. 
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corporations, consisting of ono person only, of which the 
Roman lawyers had no notion; their maxim being, that “ tree 
faeiunt collegium”'^ Though they held, that if a corporation 
originally consisting of tliree persons, be reduced to one, “si 
universitas ad unum redit,'^ it may still subsist as a corporation 
" et stet nomm universitatisJ'^ 

Before we proceed to treat of the several incidents of cor¬ 
porations, as regarded by the laws of England, let us first take 
a view of the several sorts of them; and then we shall bo 
better enabled to apprehend their respective qualities. 

Tlie first division of corporations is into aggregate and sole, corporatiuia 
Corjjorations aggregate consist of many pcirsons united together 
into one society, and are kept up by a perpetual succession of 
members, so as to continue for ever; of wliicli kind are the 
mayor and commonalty of a city, the head and fellows of a 
college, the dean and chapter of a cathedral church. Cor¬ 
porations sole consist of one person only and his successors, in coiporationa aoie. 
some particular station, who arc incorporated by law, in order 
to give them some h^gal capacities and advantages, particu¬ 
larly that of perpetuity, which in their natural persons they 
could not have had. In tliis sense the sovereign is a sole 
corporation;'* so is a bishop; so arc some deans, and pre¬ 
bendaries, distinct from their several chapters; and so is 
ev(iry parson and vicar. And the necessity, or at least use, 
of this institution will 1)C very apparent, if we consider the 
case of a parson of a church. At the original eudowTnent of [ 470 ] 
parish chjirches, the freehold of the (*hurch, the churchyard, 
tlio parsonage-house, the glebe, and the tithes of the parisli, 

Avere A c^sted in the then parson by the bounty of the donor, 
as a temj)oral recompense to him for his spiritual care of the 
inhabitanis, and with intent that the same emoluments should 
evcir afhirwards continue as a recompense for the same care. 

But liow was tliis to be effected? The freehold was vested 
in the ]>arson; and if Ave Rup})Ose it vested in his natural 
capacity, on his death it might descend to lu's heir, and AA'ould 
be liable to his debts and incumbrances; or, at best, the heir 
might be compellable, at some trouble and expense, to convey 
these rights to the succeeding incumbent. The law therefore 
has Avisely ordained, that the parson, qaatenus parson, shall 

•» Ff. 50, 16, 8. * Ff. 3, 4, 7. Co. Litt. 43. 
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never die, any more than the sovereign: by maldng him and 
liis successors a coriwratioii. By which means all the original 
rights of the parsonage are preserved entire to the successor: 
fur tlic present incumbent, and his predecessor who lived seven 
centuries ago, are in law one and the same person; and what 
was given to tlu; one was given to the other also. 

Another division of incorjK)ralions, either sole or aggi-ogate, 
is into ecclesittHtical and lay. Ecclesiastical corporations unj 
where the members that comjwso it are erdirely spiritual 
])ersons; such as bishops; certain deans, and ])r('bciHlaries; 
all archdeacons, parsons, and vicars; which are sole corpora¬ 
tions; deans and chapters at }»rcsent, and form(‘rly prior and 
(jonvont, abbot and monks, and the like, botlies nggregat<\ 
These arc erected for iiu) furtherance of religion, and p(*r- 
petuating the rights of the church. 

Lay cor])orations are of two sorts, civil ainl dvernoHynary. 
TJie (uvil are sucli as are erectcid for a variety of lein])oral 
purposes. The sovereign, for instance, is niad(j a corporation 
to prevent in g<nieral the ])ossibility of an interny)nim, or 
vacancy of the throne, and to priiservi*. the possessions of the 
Crown entile; for iinmediatiJy u|oii the demise of one 
sovereign, his suc<;essor is, as we have formerly sotni, in lull 
possession of the regal rights and dignity. Other lay cor¬ 
porations are erected for llie good government of a town or 
particular district, as a mayor and commonalty, bailiff* and 
burgesses, or the like; some for tin* advancement and n^gula- 
tiou of maimfacdiires and commerce; as the trading fompanic\s 
of liondon, and other towns; and somo for the bettcT caiTj ing 
on ot* divers sp(icial jmrposes; as churchsvardeiis, for conserva¬ 
tion of the g(M)ds of the iiarisli: the Colleg(JS of Physicians 
and yiirg(‘ons in Jiondoii, for the improvement of the medical 
science; the Koyul S(K:iety for the advau{‘ement of natural 
knowhidge; and the Society of Auti(piaries for promoting the 
study of anti(piities. And among these the general corporiito 
bodies of the nniv(.*rsitit!S of Oxford and Cambridge must be 
ranked: for it is c,lear tluiy are, nf>t s[)iritual or ecelesiasti(*al 
cor{)oratioiLH, being com|>osed of mon; laymen tlian elcrgy:® 
ncitluT art* they elconiosyuury foundations, though stiptuuls 
art* aunt'Xt^d to particidar nuigistrattis aiul professors, any 


* See the observations^ of Lord Muiisficld, in 3 Burr. 1651). ’ 
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inoro than otlior corporations whore the acting officers have 
s anding salaries; for those are rewards pro opera ct labore, 
not cliaritablo donations only, since every stipend is preceded 
by servi(*e and duty; they seem therefore to be inercdy civil 
corporations. The ehjcinosynary sort are siicli as ar(5 con- ^:ut■ml.^ylla 1 y 
stituted for the perpetual distribution of the free alms, 
bounty, of tlie founder of them to such persons as he has 
clirected. Of tin’s kind are all hospitals for tlie niaintonanc-e 
of the ])oor, siedt, and im[)oteiit: and all colleges, both in onr 
iinivin'sitics, and out^ of them: whicli colh'gos arc foumhjd for 
two purposes1. For the promotion of ])iety and learning hy 
[u-oper regulations and ordinances. 2. For imparting assist- 
unco to the membi'xs of those botlios, in order to enable them 
to pmsocutt! their devotion and studicjs witli greater ease and 
assiduity. And all these eleeraosynaiy corporations imu 
strictly speaking, lay and not ecclesiastical,-even though 
composed of (wJesiastical persons,^ and altlioiigJi tliey in 
sonuj tilings partake of tlie nature, privileges, and n*s1ric- 
lions of ('('(^lesiastical Ixidies. 

^Tluiso ar<s’ the sev(u-al sjx'cics of cor[iorations ‘known to 
onr law. Of some of tlHun, whicli [K)shcsh peculiar qualities, 
and of others wdiich have not all the usual incideuits of a 
<*<)ipomtion, 1 shall tnvit sejiaratiJy; and with this .view' shall 
<*()nsidt*r:—First, (?or|Kxrations ingeneral; Si'coiidly, Municipal 
(Corporations; and Tliinlly, Trading (.\)rporations.’ 

Jiid us tluMi ]n'o:*eed to consider, ‘with reference to cor-i. (;or;i-.itfAnci\b 
]>oia(ions^iu general,’ 1. How corjMirations may ho created. 

2. Wdiat are tludr jiowers, (‘apacitii'S, and inca])acities. l\. 

Jlow corporations ar*> visited. And, 4. How they may he 
ilissolved. 
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1. Corporatioils, by the civil law, secmi to have been created i. iiuw crcnti-d. 
by tli(! mere act ami voluntaiy association of tludr memb(*rs: 

[trovidixl such convention was not contrary to hnv, tor tiuui it 
was ilUvifum eAdlegium}^ It does not ap}>ear that tlu^ j)rincos 
consent was nccessaiy to be actually given to tlie, foundation 
of tlioin; but mendy that the original founders of tlu'st^ 


^ Sucli as at .Manuhestor, Kton, Win- 
ciiestcr, &c. 

^ I l.ord Uaym. (». 

Ff*. 47, ‘J‘i, 1. AVr/Wf mh'/VY^.v, Mrc/wr 


loUcjfhimy hrquv livjunnotli pastthn 

oumthiig hahiTf t'fmrvtIHur ; tWM ct lvyihv»y 
t't itnntfitu voiMtUta, ct priucip/tltfiUH coor 
aUjithnihus vn rc> ntcratur, (Ft\ y, 4,1.) 
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voluntary and friendly societies (for they were little more 
than such) should not establish any meetings in opposition to 
die laws of the state. 

But, with us in England, the consent of the Crown is 
absolutely necessary to the erection of any corporation, either 
irai)licdly or expressly given.' Tho sovereign’s implied con¬ 
sent is to be found in corporations which exist by force of the 
common law, to which our former longs are supposed to have 
given their concurrence; common law being ilothing else but 
custom, arising from the universal agreement of the whole 
community. Of this sort are the sovereign himself, all bishops, 
parsons, vicars, churchwanlens, and some others; who by 
common law have over been held (as far as our books can 
show us) to have been corj^orations, virtute officii: and tliis 
incorporation is so inseparably annexed to their offices, that 
Ave cannot frame a complete hjgal idea of any of these jwrsons, 
but Ave must also have an idea of a cor{)oration, capable to 
transmit liis rights to liis successors, at the same time. 
Another method of implication, Avhereby the consent of the 
OoAAii is presumed, is as to all cori)orations by prescription, 
siicli as the city of London, and many others,' which have 
existed as corporations, time whereof tho memory of man 
I’unneth not to the contrary; and therefore are looked upon 
in law to be well created. For though the members thereof 
(‘an shoAV no legal charter of incor{K)ration, yet in cases of 
such high anticpiity, the law presumes there once was one; 
and that by the variety of accidents which a length of time 
may produce, the chart(?r is lost or destroyed. 

The methods by which the consent of tlie Crown is expressly 
given, are cither by Act of Parliament or charter. By Act of 
l^irliament, of wliich the royal assent is a necessarj ingre¬ 
dient, corporations may undoubtedly be created;*' but it is 
observable, that (till of late years) most of those statutes, 
which have been usually cited as having created corporations, 
either confirmed such as had been before created by the 

* Cities and towns were Srst erected sovereign was absolutely necessary, 
into corporate communities on the con> as many of his prerogatives and reve* 
tinent, and endowed with many valu- nues were thereby considerably dimi- 
able privileges, about the eleventh nished. 
century (Roberts. Cha. V. i. 30); to 1 2 Inst. 330. 

which the consent of the feudal ‘ 10 Rep. 29; 1 Roll. Abr. 512. 
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sovereign; as in the case of the College of Physicians erecte/l 
by a charter of Henry VIII./ which charter was afterwards 
confinned in Parliamentor they enabled the sovereign to 
erect a corporation in futuro with such and such powers: as 
is the case of tlie Bank of England “ and the Society of the 
British Fishery.® ‘ For although it was always in the j»ower 
of the Crown to confer on any set of individuals the privileges 
of a corporation, such as a common seal and perpetual suc¬ 
cession, to sue •and be sued, and receive and convey by its 
corporate name; yet there were many powei’S which the 
Crown could not by its prerogative, but which Parliament 
alone could, confer.’ 

‘Formerly, indeed, when the want of these powers was not 
much felt,’ tlie immediate creative act was usually performed 
hy the sovereign alone, in virtue of the royal prerogative. 
‘But in modern times corj)orations have been usually created 
either directly and immediately by Act of Parliament, of 
whicli species railway companies arc a well-known example; 
or created by the Crown or formed hy a prescribed number 
of private individuals, under the autliority of Acts of Par¬ 
liament passed for the purpose. Thus the Crown is enabled 
by the statute 5 & 6 Will. IV. c. 76, to grant charters of in¬ 
corporation to jKjpulous towns, which are thoncciforth to have 
the municipal government, powers of police, and other 
[)rivileges conferred on such corjx)rations by the legislature, 
the most imj^orbint of wliich is the right to levy rates for 
mumcipai and other purposes. Of corporations again, formed 
by ])rivate individuals under the })rovisions of an Act of Par¬ 
liament, registered joint-stock companies are familiar in¬ 
stances.’ Tlui creation of a corporation by the Cro^vn may bo 
performed by the words ^^creamttSy erigimiiSy fmdarmiSy incor- 
porammy' or the like. Nay, it is held, that if the sovereign 
grants to a s('t of men to have gildam Tnercatorianiy a mer- 
(‘(intilo meeting or ass<mib]y,^ this is alone suflicient to incor¬ 
porate and establish them for ever.'* 


1 SUep. lU. 

"• 14 & 15 Hen. VIII. c. 5. 

" Stat. 5 & 6 W. & M. c. 20. 

® Stat. 2.3 Geo. 11. c. 24. 

^ GUd signified among the Saxons a 
fraternity, derived from the verby/Zr/aa, 


to pay, because every man paid his 
share towards the expenses of the com* 
munity; and hence tiicir place of meet¬ 
ing is frequently called the Guildy or 
Guild-hall, 

*> 10 Bcp. 30; 1 Koll. Abr. 513. 
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The sovereign (it is said) may grant to a subject the power 
of erecting corporations/ tliough tluj contrary was fomierly 
held / that is, he may permit the subject to name the persons 
and powers of the corporation at Ids ploiisuro; but it is really 
tlie Crown that erects, and the subject is but the instrument: 
fur, tliough none but the sovereign can make a corporation, 
yet quifaait per alium facit per m} In tins manner the chan¬ 
cellor of tlie University of Oxford has power by charter to 
er(;ct cor|)orations; and lias actually often exerted it, in the 
ero(‘tion of several matriculated companies of tradesmen sub¬ 
servient to the students. ‘ So by one of the charters of the city 
of Loiulon, power is given to the corjioration to establish coiu- 
pani(^s, fraternities, and guilds, wldcih are to be subject to the 
general control of the civic authorities.’ 

parliainoiit, we observed, by its absolute and transcend¬ 
ent authority, may perfonn this or any other act wliatsoever: 
and actually did perform it to a great extent, by statute 31) 
Eliz. c. 5, which incorporated all liospitals and houses of cor- 
re<*tion founded by charitable persons, witliout farther trouble, 
and th(! same has been done in otlun* cases of charitable foun- 
datimis. In this particular instaucii it Mas done, as Sir 
h](1\vard Cok(! observers,'* to avoid the diarges of incorporation 
and licenses of niortinain in small benefiictions; Mbich in his 
days weixi grown so great, that they discouraged many mtai 
from undeilaking those pious aud charitable Avorks. ‘So the 
parliament may remodel any existing cor|)oratioiis, as was 
done by the statute 4 & 5 AVill. IV. c. 7(5, usuajly callisd 
th(5 Municipal Corporation Ileform Act; by which all la^\'s, 
statute's, and usages, and so much of all royal and other 
charters, grants, and letteirs patent then in force, relating to 178 
cor[X)rationa, \v<»re, so far as inconsistent Milh its prt)\ isions, 
n^jiealed; and the c .nstitution, privileges, jiowers, capacitiess 
and iucapacities of all these bodies assimilated in all respects.* 


A nanio is 
caacnlinl Lu a 
coTporatlon. 
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When a corjwration is erected, a name must be given to it; 
and by that name alone it must sue and be sued, and do all 
legal acts; though a vt^ry minute variation therein is not 
material.'' Such name is the very being of its constitution ; 


^ 10 Kup. na. 

“ 2 InRt. 722. 

'' 10 Hop. 122. 


' UrOc Abr. tit. Preron. 5.3; Viiicr. 
pHTtiff. 8H. pi. lu. 

- Yuar-book, 2 lloti. VII. 13. 
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aud though it is the will of the sovereign that er(.‘cts the cor¬ 
poration, yet tlie name is the knot of its combination, without 
which it could not perform its corporate functions.’^ Tlie 
name of incorporation, says Sir Edward Coke, is as a ju'ojKir 
namci, or name of baptism; and therefore when a private 
founder gives Ids college or hospital a name, he does it only 
as a godfather; and by that same name tlio king baptizes the 
incorporation.* 


2. After a ooiTOratiou is so formed and named, it acquires 2 . caiMiriti^a mui 
many jwwers, rights, caj)acitios, and incapacnties, which avo con>oriviioii.s. 
ar(i next to cohsidiT.'^ Some of these an; nec(;ssarily and in¬ 
separably iruddent to ev(‘ry corporation; which incidents, as 
soon as a corporation is duly erected, are tacitly aunexiid of 
coiirso/ As, 1. To liave perpetual mecessio/t. This is the (J) rcii»tu«i 
voiy end of its incorpmxtion; for there cannot be a succession 
for ever without an incorjioration;“ and therefore all aggre¬ 
gate corporations have a powder necessarily implied of electing 
nnmh(;rs in the nx)m of such as go off." 2, To sue or be ( 2 .) r» mh- an.i 
sued, iin])h‘ad or bo impleaded, gnnit or re(;eive, by its cor- 
]iovato iiaim;, ftiul do all otlu'r acts as natural peiTious may. 
y. To purchase lands, and hold them, for the benefit of tlumi- ( 3 ) Toin.id 
selv(‘S and their successoi-s; which two are cousecpiential to 
the fovMKT. 4. To have a coinmon seal. For a corporation < 1 .) Cointiioii 
b(dug an iindsiblo body, cannot manifest its intention by any 
p(;r,s()]ial act or oral discoui'se: it therefore acts and speaks 
only liy its common send. For, though the particular mem¬ 
bers may Pxpross their private; consents to any act, by words 
or signing then* names, yet this do(;s not bind tlu; eorj)oration; 
it is the fixing of the S(;al, and that only, Avhieh unites the 
several assents of the individuals who compose tlie (jommuiiity, 
ami makes one joint assent of tlie Avhole.*^ 5. To make by-( 5 .) 
laws or private statutes for the better goAernmeiit of the 
eorjioration which an; binding U|K)n tlicmselves, nnl(,‘ss 


" (nib. Ilisf. C. V. 182. Anamc, it 
is suicl, may be mplivfi (1 Salk. UU); 
and in some corporatiuns it may be 
chungc'il. V. Regiatrur of Joint 

Sfoi'k Companim^ lU 11. SiW.) 

* U) Hep. 28. 

V * These about to be mentioned 
eliiefiy relate to cor)M)ra(ion^estabiisbed 
by eharter or prcHcriptioii, and not ni 


general to nindern curpoiatioiis created 
by statute, or under tlie powers, aiul of 
course subject to tlie provisions, of .Vets 
of PaAliunient.* 

■ lOKep. 80; Hob. 211. 

* 10 Itep. 20. 

» 1 lloll. Abr. r)I4. 

*■ Oav. -U, 48. 

Pipi^t V. ChtppeU, 14 M. & W. r»24. 
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contrary to the laws of the land,® ‘ or inconsistent witli their 
charter/ or unreasonable/* and then they are void. This is 
also included by law in the very act of incorporation for as 
natural reason is given to the natural body for the governing 
it, so by-laws or statutes are a sort of political reason to 
govern the body politic. And this right of making by-laws 
for their own government, not contrary to the law of the land, 
was allowed by the law of the Twelve Tables at Eome.‘ These 
five powers are inseparably incident to every coqwration, at 
loAXst to every corporation aggregate: for two of tliem, though 
they may be practised, yet are very unnecessary to a cor})ora- 
tion sok; viz. to have a corporate seal to testify his sole 
assent, and to make statutes for the regulation of las own 
conduct. 


liK*ldoii(« peculiar 
to agf^egate cur* 
]^K)ratiuii&. 
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Tliere are also certain privileges and disabilities that attend 
an aggregate corporation, and are not api)licable to such as 
arc sole; the reason of them ceasing, and of course tlie law. 
It must always appear by attorney; for it camiot appear in 
person, being, as Sir Edward Coke says,* invisible, and ex¬ 
isting only in intendment and consideration of law. It can 
neither maintain, nor be made defendant to, an action of 
battery or such-like personal injuries; for a coi-poration cun 
neither beat nor be beaten, in its body politic ‘ but it may 
sue and be sued for breaches of contract.’ A corporation 
cannot commit treason or felony, or other crime, in its cor¬ 
porate capacity ;* ‘ yet it may be indicted in certain cases for 
acts of omission, as for the non-repair of a bridge* or a liigh- 
way, w'hen this duty is imposed on it by law.’ Neither is a 
corporation capable of suffering a tmitor’s or hdon’s punish¬ 
ment, for it is not liable to corporal penalties, nor to attainder, 
forfeiture, or cmTuntion of blood. It cannot be executor or 


• * Bex V. TJie Cooper®* Company of 
Newcfutlet 7 T. R. 543.* No trading 
company is, with us, allowed to make 
by-laws which may affect the king’s 
prerogative, or the common profit of 
the ]^»eople, under penalty of 40^, unless 
they be approved by the chancellor, 
treasurer, and chief justices, or the 
judges of assize in their circuits; and, 
even though they be so approved, still, 
if contrary to law, they arc void. Bl. 


Com. vol. i. p. 476. (Stat. 19 lien. 
Vir. c. 7; 11 Rep. 54.) 

' Hex V. Cuthtuk, 4 Burr. 2204. 

’ Carter v. Sandermm^ 5 Bing. 79. 
Hob. 211. 

' Sodalea leyem tjuam volenty dum nc 
quid ex publica lege corrumpatd^ sibi 
ferunto. 

i 10 Rep. 32. 

^ Bro. Abr. tit. Corporation^ 63. 

' 10 Rep. 32. 
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administrator, or perform any personal duties; for it cannot 
take am oath for the due execution of the office. It cannot he 
seised of lands to the use of anotherfor such kind of con¬ 
fidence is foreign to the end of its institution. Neither can it 
be committed to prisonfor its existence being ideal, no man 
can apprehend or arrest it. And therefore also it cannot bo 
outlawed: for outlawry always supposes a precedent right of 
arresting, wliich has been defeated by the parties absconding, 
and tliat also a corporation cannot do.® Neither can a corpo¬ 
ration be excommunicated: for it has no soul, as is gravely 
observed by Siy Edward Coke and therefore it is not liable 
to be summoned into the ecclesiastical courts upon any 
account; for those courts act only pro %alute animcej and their 
scmteiices can only be enforced by spiritual censures: a con- 
sid(!ration which, carried to its full extent, would alone 
demonstrate tlio impropriety of these courts interfering in 
any temporal rights whatsoever. 

There are also other incidents and powers, which belong to other 
some sort of corporations, and not to others. An aggregate tLm! 
corporation may take goods and chattels for the benefit of 
tlicrasolvcs and their su(*cessors, but a sole corporation 
cannotfor such moveable property is liable to be lost or 
ombozzlod, and would raise a multitude of disputes between 
tlie successor and executor; which the law is careful to avoid. 

Ill cctdesiastical and eleemosynary foundations, the sovereign 
or the founder may give tliem rules, laws, statutes, and ordi¬ 
nances, wjiicli they are bound to observe: but corporations 
merely lay, constituted for civil pur^ioses, are subject to no 
particular statutes; but to the common law, and to their own 
by-laws, not contrary to the laws of the realra.’^ Aggregate 
corporations also, tliat have by their constitution a head, as a 
dean, warden, master, or the like, cannot do any acts during 
the vacancy of the headship, except only apjiointing another: 
neither are they then capable of receiving a grant; fur such 


Rro. Abr. tit. al, 

Bacon on Uses, 347. 

“ Plowd. .'iSS. 

o For these reasons the proceedings 
to compel a corporation to appear to 
any suit by attorney * were formerly in 
all civil cases, and in criminal cases 
still arc,* by distress on tbclr lands and 


goods (Bio. Abr. tit. Corporation^ 11; 
Outlawry, 72). As to service of writs 
and bills on corporations, see pott^ vol. 
iii, pp. 306,514; and as to criminal pro¬ 
cess against them, posi^ vol. iv, p. 378. 
p 10 Rep. 32. 

1 Co. Litt. 46. 

' Lord Raym. 8. 
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coqioration is incomplete without a head.® Yet there may 
be a corporation ajifgregate constituted without a head ;*■ as 
the collegiate church of Southwell in Nottinghamshire, which 
coi^sists only of prebendaries; and ‘the Governors of the 
Charter-House, ‘London, wlio have no president or superior, 
but are all of equal authority. In aggregate coiporations also, 
the act of the major pail is esteemed tlie act of tlie wliolo.^' 
lly the civil law tliis major part must have consisted of two- 
tiiirds of the Avliolo; else no acl could be pevforimHl;^ whicli 
perhaps may bo one reason why they required three at least 
to make a coiqwration. But, with us, my majority is siifK- 
cient to determine the act of the whole body. Ami wluuvas, 
iiotwithstamling tlio law stood thus, some founders of corpora¬ 
tions luid macle statutes in dc^rogatiou of tlu5 common law, 
making vciy frequently the unanimous assent of the society 
to b(; necessai'y to any corporate act (which Iving Henry VJIT. 
ibiind to be a groat obstmetiou to lus projin-ted s(^heme ol 
obtaining a suiTcnder of tlie lands of 0 (;(;ltjsiastical coipo- 
ralioiis), it was then^fore enact(Ml by statute I!I5 lien. VIJI. 
c. 27, “ that all jaivates statutes shall be utterly void, 
“ whereby any grant or election, made by the head, with 
“ the concuiTOUce of the major pail of the body, is liable 
to be obstmetod by any one or more, b(Mng in the 
“ minoritybut this statute exttmds not to any negative 
or necessary voice giv(m by the foumlcr to the head of any 
such society. 


l iT!) ] 


MullUC'fe ot 
( hantablc uy s. 


We before obsei^^ed that it was incident to every ooiiX)ra- 
tiou to have a capacity to purchase lauds for themselves and 
su(‘cessors; and this is regularly trm^ at tlui common law.''' 
But they arc excepted out of tlaj statute of Avills:’' so that no 
thwisc of lands to a corporation by will is good: c\<*<*])t for 
charitable uses, by statiitt; 13 Eliz. c. I wliicli exception is 
again greatly iiaiTOW'ed by tlie statute !) Geo. IT. c. 30. And 
also, by a great vari(dy of statutes,*' tlioir privih^ge evtm of 
purcliasing from any living grantor is mu'Ii abridged; so 
that a corporation, eitluT ccch'siastical or lay, must have now 


•> Cu. Lilt. 263, 261. 

* 10 Kep. ^10. 

" Ui‘o. Abr. lit. 31, 3t. 

‘//rt V. JJimi/t///, <'iiw*p Tj-'IO.’ 

' i r.3, 1,3.‘ 


» 10 Uep. 30 . 

* .*U !!en. VIII. c. ii. 

> Hub. 136. 

* From Chnrht^ I» lien. III. c. 

36, tu 3 (ti'u. 11. c. iI6. 
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a licence from the Crown to purchase/ before they can exert 
that capacity wlii(;h is vested in them by the common law; 
nor is (iven this in all oases suffi(*i(mt. Tlieso statutes areswtut s.) 
g(uicrally called the statutes of mortmain: all purchases made 
by corporate bodies being said to be purcliases in mvrtmaii}, 
in mortud manu: for the reason of which appellation Sir 
J!]d\vard Coko^ offers many conjectures; but there is one 
whi(di seems more ja’obable than any that he has given us, 
vi/., that these jmrcliascjs bc'ing usually made by ecclesiastical 
bodies, the meinbt'rs of which (being j)rofcsscd) were reckonc<l 
d('ad persons iu law, laud therefore, holden by them, miglit 
witli great propriety b(i said to be hedd in nwrtud manu. 

I shall defer the more particular (.exposition of these statutes 
of mortmain till tluj next book of tlmso Comineutarit‘S, \\]M*n 
we shall consider tJie nature and tenures of estate's; and also 
llm (ixpositiou of those disabling statutes of Queen Eli/abcth, 
which restrain spiritual and (diHunosynary cor|)orations from 
alienating su(*li lauds as they arc at present in legal posses¬ 
sion of; only lumitioning them in this place, for the sake of 
ngularily, as statutabh) inca[)aciti(‘s incidmit and relative to 
(orporalions. 

TJie gtnieral duties of all l)odios politic, considered iu tlu •ii* niitips of Imhi' 
(■(irporato ciipacily, may, like <hosu of mUiiral porsoiis, Iks 
reduced to tins one; that of uetiiig up to tlio end or [ 

<lesi{Ti), wliatever it bo, for wliieli they were created by their 
foundm*. 


m 

J proeeed therefore next to iuquiro, how these, cor-:i. u..» curi» 
porations umy he vixittd. For coiqxmitioiLS, being e(nnp()sed 
of iiidhiduals suhjoet to liumaii frailties, are liable, ns well as 
jirivate persons, to deviate from the cud of tlieir institution. 

And for that reason tlie law has proviihxl j)roper jxtsoiis to 
visit, in<]uir() into, and eorreet all irregularities that arise iu 
such corporations, cither sole o’- aggregate, and whether ccelo- 
siastieal, civil, or el(«uu)synary. 

With regartl to all ecclesiastical cor]X)rations, tho ordinary Kvir.ia»ii<«i 
is their visitor, so <-onstitutcd by the canon law, and froiii 


* By the civil law a corporation r.Ay.o »//, hwredHutem vupete 

was incapable of taking lauds, unless non i)om\ duUum non rst. (>, 

by special privilege fwwn the oni- 
perttr; rolfet/ivut^ si nit/lo spscirtli pri- ^ 1 Inst. 2. 
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thence derived to us. Tlie pope formerly, and now tlie 
sovereign, as supreme ordinary, is the visitor of the arch¬ 
bishop or metropolitan; the metropolitan has the charge and 
coercion of all his sulfragan bishops; and the bishops in their 
several dioceses are in ecclesiastical matters the visitors of all 
deans and chapters, of all parsons and vicars, and all other 
spiritual corporations. 

uy corporauons. With rcspcct to all lay corporations, the founder, his heirs, 
or assigns, are the visitors, whether the foundation be civil or 
eleemosynary; for in a lay incorporation the ordinary neither 
can nor ought to visit.*^ I know it is generally said, that 
civil corporations are subject to no visitation, but merely to 
the common law of the land; and this shall be presently 
explained. But first, as I have laid it down as a rule that 
the founder, his heirs or assigns, are the visitors of all lay 
corporations, let us inquire what is meant by the founder, 
Tlie founder of all corporations in the striettist and original 
sense, is the sovereign alone, for he only can incorporate a 
society: and in civil incorporations, such as mayor and com¬ 
monalty, drc., where there are no possessions or endo^vments 
given to the body, there is no other founder but the sovereign: 
but in eleemosynary foundations, such as colleges and hos¬ 
pitals, whore there is an endowment of lands, the law dis¬ 
tinguishes, and makes two species of foundation; the one 
[ 4S1 ] fundatio incipiena, or the incorporation, in which sense the 
sovereign is the general founder of all colleges and hospitals; 
the other fundatio perficwna^ or the dotation of it, in which 
sense the first gift of the revenues is the foundation, and ho 
who gives them is in law the founder: and it is in this last 
sense that wo generally call a man the founder of a college or 
hospitaL*^ But here the sovereign has liis prerogative; for if 
he and a private man join in endowing an eleemosynary 
foundation, the sovereign alone shall be the founder of it. 
And, in general, the Crown being the sole founder of all (dvil 
corporations and the endower the perficient founder of all 
elecimosynary ones, the right of visitation of the former results, 
according to the nile laid down, to the sovereign; and of the 
latter to the patron or endower. 

The sovereign being thus constituted by the law visitor of all 


< 10 Rep. 31. 


10 Kep. 33. 
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civil corporations, the law has also appointed the place wherein 
he shall exercise this jurisdiction, which is the CJourt of King’s 
llench: where, and where only, all misbehaviours of this kind 
of cor{)oration8 are inquired into and redressed, and all their 
controversies decided. And this is what I understand to be 
the meaning of our lawyers, when they say that these civil 
corporations are liable to no visitation; that is, that the law 
having by immemorial usage appointed them to be visited and 
inspected by the sovereign their founder, in his own proper 
court, according to the rules of the common law, they ought 
not to be visited clsevvlKirc, or by any other authority.® And 
tliis is so stricitly true, that tliough King Henry VIII, by his 
letters patent hail subjected the College of Physicians to the 
visitation of four very respectoble persons, the lord chancellor, 
the two cliicf justices, and the chief baron; though the college 
had ac(*epted this chaiior with all possible marks of acqui¬ 
escence, and had acted under it for nearly a century: yet, in 
1753, the authority of tliis provision coming in dispute, on an [ 482 ] 
appeal preferred to these supposed visitors, they directed the 
legality of their own appointment to be argued: and, as this 
college was merely a civil and not an eleemosynary foundation, 
they at length determined, upon several days* solemn debate, 
that they had no jurisdiction as visitors; and r(!mitted the 
appellant (if aggi-ieved) to his regular remedy in His Majesty’s 
Court of King’s Bench. 

As to ohicmosynary corporations, by the dotation the founder Eiopmosytiary 
and liis heirs are of common right the legal visitors, to sco vIsIuhi hy the 
that such property is rightly employed, as might otherwise 
have dt‘seendod to the visitor himself: but, if the founder has 
appointed and assigned any other jierson to be visitor, then 
his assignee so appointed is invested with all the founder’s 
]X)wer in exclusion of his heir. Eh^omosynary corjiorations 
are chielly hospitals, or colleges in the universities. These 
wore all of them considered by the popish clergy as of mtTe 
ecclesiastical jurisdiction: however the law of the land judged 

* This notion is, perhaps, too refined. is appointed : but not in the light 

The Court of Queen’s Bench (it may be of vfsitor ; for as its judgments are 

said), from its general superintendent liable to be reversed by writs of 

authority where other jurisdictions are error, it may be thought to want one 

deficient, has power to regulate all of the essentiaf marks of visitatorial 

cor]K)rations where no special visitor power. 
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Otherwise ; and witli regard to liospitals, it lias long boon held/ 
that if the lios})it{U bo spii’itual, tlie bishop sliall visit > but if 
lay, the patron. Tliis right of lay patrons was indeed abridged 
by statute 2 Hen. V. c. 1, Avhicli ordained, that the ordinary 
should visit all hospitals founded by subjects; though the 
king’s right \yas reserved to visit by his commissioners such 
as were of royal foundation. But the subject’s right was in 
part restored by statute 14 Eliz. c. 5, which directs the bishops 
to visit such hospitals only, whore no visitor.is appointed by 
the founders tluTcof: and all the hospitals founded by virtue 
of the statute 3i) Eliz. v, 5, are to be visited l)y su(‘h persons 
as shall bo noniiusited by tlic respective founders. But still, 
if the founder nppoints nolxMly, the bishop of the dioccjso must 
visit.® 

Colleges in the universities (whatciver the coninion law may 
now, or might formerly judge) wore certainly eonsidercMl by 
the popish clergy, under whosc^ direction they were, as 
eecimastieal, or at least as* clerical, cor[)orations; and there¬ 
fore the right of visitation \> as (dahucHl by the ordinary of the 
dio(‘ese. This is (wident, beeause in many of our most anehuit 
colleges, where the founder had a niiiid to subject them to a 
visitor of his own nomination, he (»htainod for that purj)oso a 
])apnl bull to exempt them from the jurisdiction of the ordi¬ 
nary; several of \>hich are still preserved in the; archives of 
the rospecliv(‘ societies. And in some of our colleges, where 
no special visitor is appointed, the bishop of that diocese, in 
which Oxford was formerly com})rised, has iimuemorially 
(‘XCTciscnl visitatorial authority: which can Ix' ascrilxul to 
jiotluiig else hut his .supj)oscd title as ordinary to visit this, 
among other occlesiasth'al foundations. And it is not im¬ 
possible, that th(! number of colleges in Cambridge, wbicli are 
visited by tbo Bishop of I'hy, may in part be derived from the 
same origin. 

I'uwi-ri,! \iwt*.rs. But, wliatevcr might bo formerly the opinion of the clergy, 
it is now held as established common law, that collegcis arc 
laf/ corporations, though sonndime^s totally com{)osod of (xxdcj- 
siaslical persons; and that the; right of visitation docs not 
arise from any princijdt^s of the canon law, but of necessity 
was created by tin* common law.^ And yet the power and 



V(*ar-book, S F<hv. HI. 28 ; 8 Asb. 2'). 


K 2 Inst. 72'). 


^ f.onl Unym. 8. 
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jurisdiction of visitors in colleges was left so much in the dork 
at common law, that the whole doctrine was very unsettled 
till the famous case of Philips and Bury} In tliis the main 
question was, whether the sentence of the Bishop of Exeter, 
who (as visitor) liad deprived Doctor Bury, the rector of Exeter 
College, could be examined and redressed by the Court of 
King’s Bench. And the three puisne judges were of opinion, 
tliat it might be reviewed, for that tlie visitor’s jurisdiction 
could not exclude tlie common law; and accordingly judg¬ 
ment was given in that court But the Lord Cluef Justice 
Holt was of a contrary opinion; and held, that by the 
common law the ofticjc of visitor is to judge according to the 
statutes of the colh3ge, and to expel and deprive upon just 
occasions, and to hear all appeals of course: and that from 
him, and him only, the party aggrieved ought to have redress; 
the founder liaving ro}>osod in liim so entire a confidence, 18-1 ] 
that he will administer justice impartially, that his d(,*tcrmi- 
natious an? final, and examinable in no other court whatsocjver. 

And, upon this, a Avrit of error being brought into the House 
of Ijords, they concurred in Sir John Holt’s opinion, and 
rev(U'sed the judgment of the Court of King’s Bench. To 
which leading case all subsequent determinations have been 
conformable. 

It is said,*' that if a founder of an eleemosynary foundation 
appoints a visitor, and limits his juristliction by nilcs and 
statut(3S, if th(i visitor in his sentence excecjds those rules, an 
a(;tion lies^against him; but it is otherwise, wlujrc he mistakes 
in a thing within his power. ‘ If no visitor has been ap}X)int('d 
by the founder, tlic right of visitation in d(ifault of liis hdrs 
devolves uj>on the Crown, and is cxcrcise<l by the Lord Chan¬ 
cellor, the King’s Bench having no jurisdiction OA’^cr such 
foundations.’ * 

3. Wo come now, in the last place, to consider how cor- 3 . iiowcoipo- 

.« 1 1 rftliuiis HTQ 

poratioiis may be dissolved. Any particular member may be disBowca. 
disfranchised, or lose his place in the corjioration, by acting 

* Lord Raym. 5 ; 4 Mod. 106; Show. ^ 2 Lutw. 1566. 

3.5; Skiiin. 407; Salk. 403; Carthew, * Jiex\, I'he Master atid Fellows of 

180. St’ Cathciitie's Hall, Cambridyr, 4 T. R. 

3 * See Lord ilolCs judgment, printed 233; exp. Wrhngham^ 2 Vcs. 619; re 
from his own MS., in 2 T. R. 346.' Downing College, 2 My. & Cr. 642. 

VOL. I. 2 L 
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contrary to tlie laws of the society, or the laws of the land; 
or he may resign it by his own voluntary act."* But the body 
jK)litic may also itself be dissolved in several ways; wliich 
dissolution is the civil death of the cori)oration; and in this 
case theii' lands and tenements shall revert to the person or 
liis heirs, who granted them to the cor^wration: for the law 
annexes a comlilion to every such grant, that if the torpo- 
ration bo dissolved, the grantor shall have the lands again, 
because the cause of the grant faileth." Tlui grant is indeed 
only during the life of the (!orporation, wliich may endure for 
ever; but when that life is det(irminod by the dissolution of 
the hotly politic, the grantor takes it back by reversion, as in 
the case of every other grant for life. The debts of a coi’jw- 
ration, (dthcr to or from it, arc totally cxtinguislu;d by its 
dissolution; so that the members thenjof cannot rotwer, or 
bo (*Inirg(‘d with them, in their natural capacities;” agreeably 
to that maxim of the civil law,*’ “ si quid universitati debetur^ 
singiflis non debetnr ; nee, quod debet universitas, singuU debent^ 
[ 485 ] A cor]X)ration may be dissolvtid, 1. By Act of Parliament, 
whi(*h is bouiiflless in its opisratious. 2. By the natural death 
of all its menilMjrs, in case of an aggi'cgate corjxiration. 

By surrender of its framdiises into the hands of the sovortngn, 
wliich is a kind of suicide. 4. By forfeiture of its (diarter, 
through negligence or abuse of its franchises; in which case 
the law judge's that the body politic lias broken the condition 
upon which it was incorponited, and thormipon the incorpora¬ 
tion is void. And the regular course is to bring an informa¬ 
tion in nature of a writ of quo warranto, to impure by what 
warrant thc^ menibijrs now exeredse their corporate pow(‘r, 
having forfeited it by such and su(‘h proceiidings, ^I'he (exer¬ 
tion of tliis act of law for the purposes of the state, in the 
reigns of King (^hai’es and King James II., particularly by 
seizing the chart('r of the City of Jiondon, gave great and just 
offence; though perhaps, in strictness of law, tin; pro(ij(*dings 
in most of them W(;ro sufficiently regular: but the jndgmmit 
against that of Lorulon was reveu'sed by Act of Parliament'* 
after tiu' Bevolntion; and by tin; same statut(.' it is enacted, 
that the franchises of the City of IjOikIou shall never more be 

“ 11 Rep. 98. t Ff. 3. 4. 7. 

” Co. Litt. 13. See the Statute 2 Will, k Marj 

1 Lev. 237. c. 8. 
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forfeited for any cause whatsoever. And, because by the 
comnion law corporations were dissolved, in case the mayor 
or head officer was not duly elected on tlie day appointed in 
the charter or esttiblished by prescription, it is now provided,^ 
tliat for the future no corporation sliall be dissolved nj)on that 
account; and ample directions are given for apjwinting a now 
officer, in case there bo no election, or a void one, made upon 
tlie prescriptive or charter day. 


II. ‘ Hitlierto of corporations in general, among whicli n. municivat. 

. * ^ COKPOIlATIO^f** 

miglit forimrly have been classed all those 1x)roughs whi<*h 
ar(3 now rogulAtod by the statute 4 & 5 Will. IV. c. 76, Tlic 
provisions of that Act apply, as has l>een already stated, to 
178 corporate towns; the remainder—including the City of 
London—sixty-eight in number, were not brouglit witln’ii its 
operation. London, the greatest of all, with its many M^c^althy 
trading companies, ea<?h a coriwratiou in itself, was reserved 
for separate legislation; the others, being iiuronsidtTabhj in 
their extent and population, still coutiiuie to bo govoriuxl by 
tlioir cliarters or prescriptive usages, like corporations existing 
at tlie coimuoii law.’ 

‘ The p)i*ovisions of the ahove-mentioued statute ajijdy, how¬ 
ever, to another and more modem irlass of mnnicipial corpK»ra- 
tions, viz., those which have obtained eliai’tei's of iiKoi’pomtioii 
nndi^r the Act itself. For after reciting that sundry towns 
and boroughs of England and Wales Avere not towns corjoratis 
and that it was expinlient that several of them should bo 
incorporjrted, tlio statute expressly enables the Crown, with 
tlie advice of the Privy Council, to grant a charter extending 
to the inhabitant 11011801101 ( 101*8 of any such town or distrii4 to 
b(^ described in the chui-ter, the powers and pirovisions con¬ 
tained in the Act, notice of the petition for incorporation 
and of the tinuj wlion it is to be taken into considia'afiou by 
the Privy Council being jircviously given in the London 
Gazetf(\^ Under this power \arions charters of incorporation 
have been graiitiMl to towns,* and such charters in some 
iustaiicos at‘t(?rwards confirmed by sjiooial Acts of Parliament. 

‘ The origin of our muni(4j)al corporations is to bo found in 


' Stat. 11 Geo. I. c. 4. ‘‘Manchester, Birmingham, Shef- 

• 5 & fi Will IV. c, 76, s. 141; IS & field, and BoUoii, have been thus in- 
14 Viet c. 42. corporated.’ 
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- tlie town comTnuniti(‘s, or ynunicipia, whicli were first planter! 
in Britain rlnriiig tlio Itonmn ot'ciijMition; an orjjaiiizatiou 
wliich would Hornn to have boon afterwards ado])tod by the 
Anglo-Saxons, as it certainly formed a part of tlieir great 
system of self-goveniment, the towns being placed within the 
administrative care of a borough or port-reve, when the (*ountry 
distrirds or shires wore put luidor the jurisdiction of the shire- 
reve. After the Coiniuest these elective roves were siij)- 
planted by a vice-comes in the sliires, and q bailiff in the 
towns, officers apjwiiitcd directly by the sovereign, and re- 
S})Ousible to liim alone. To rid themselves of the oppression 
of the Norman bailiffs, the towns offered to piy a larger 
revel luo to the Exchequer, i)ro\ided it were collected by 
tliemselvos, than the king could obtain through his own 
oftic(‘r; and in this way repurchased from the Crown the 
right of solf-gov(‘mmont wliich they had enjoyed before tlic 
Conquest. In some cases the old designation of borough or 
port-reve was n^sumed by the chief magistrate eleettjd under 
the n(5Avly-granted fnincliise. In most lie received the Nor¬ 
man appellation of mayor; in a few instances only ivas the 
title of bailiff' regained.’ 

‘This neivly-acquircd municipal freedom, so long as the 
Ixiroughs remaiiw^d excluded from political existence, was, 
hoivever, subjc.'ct to repeated encroachments by the successors 
of the Conqueror, chiefly to obtain j)ocunim-y resources for 
their contests with the great vassals of the Crown. Hence 
the frequent forfeitures of the borough charters, and in many 
instances the rep(*ated rogranting, on payment of a' fine, of 
the same francluscs to tlui same place; “ London itself, altliough 
from motives of exp(‘dien(*y the most favoured of all the muni¬ 
cipalities, was not exempt from extortion by these ai’l itrary 
stretches of power; wliich ultimat(*ly gave rise to that limita¬ 
tion of the prerogative embodied in the Great Chart(‘r, ex¬ 
pressly declaring that all cities, boroughs, and ports shall 
have their lilx^rties and free (*ustoms.* 

‘ For many years, however, after this first assertion of tlieir 


“ ‘ In many cases, however, perhaps 
in most of them, the renewal of the 
charters of the boroughs was obtained 
fr<jm the sovereign rfi j'nclo in pos¬ 
session of tlic throne, in onlcr to 


prevent any repudiation by him of the 
act of his predecessors; a precaution 
which seems to have resulted from the 
unsettled state of the succession to the 
Crown.’ 
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iiulopeiidencc, tlic Crown contiiuiccl to Jevy talliage^ on tlie 
boroughs in the most oppressive and vexations manner. The 
exorcise of this prerogative, after citizens and burgesses had 
been summoned to parliament, by Edward J., contribut(;d, 
among other causes, in 121*7 (25 Edw, L), to tlie enactments 
of the statutum de tallagio non cmicedendo, by wliicli tlio 
political existence of the boroughs was solemnly recjognizeil, 
and tlie right of taxing tlicm arbitrarily finally relinquished.* 

‘ In tlie gi’oat national measure of 1327, which closed the BorouKhs repro- 
calamitous reign of the second Edward, the ropresentativ(‘S of "* *’^'^**'* 
the boroughs ajipeur Avith the knights of the shires uiuhn' the 
gimeral name of Commons,’* by whose counsel and asstmt, 
as well as that of the prelates, earls, baroiLS, and otluir great 
men, it was stated iii the writs issued to the shciriffs by 
Edward 11L, that his fatli(*r had “ removed himself,” and 
that ho had taken upon liiin the government of the realm. 

Wh(‘]i the Commons aft(^rwards declared to this prince “ that 

tlu^y Avould not be compiled by any of his statutes or oidi- 
“ nan(!cs made, without their the king was too mimlful of 

the jiopnlnr concurrou(*e in tlu'. revolution wJiich liad iloposed 
his father, to o])|X)se this asstTtiou of the rights of tlie Com¬ 
mons. The contest between his misguiiled gi*andson and 
succ(‘ssor Richard II., and the great liody of the nation, ended 
in the conqdete attainment by tlie Commons of that legis¬ 
lative character to ivliich they had Ihicu timding sinc<5 tlujir 
first suiumons to parliament; the acquisition of ivliich had 
the I'lVec^. of reviving in the municipal hodi(»s, hy Avliich they 
were ch^cted, that political life which, since the Compiest, had 
IxHUi almost extinct.’ 

‘For several centuries after the Conquest, however, any 
s(‘lcct body forming, Arithin a municipal toAVii, a corfforation, in 
the modcTii sense of the term, was imtindy unknown. Tlu! 
chief obje(!t of the Norm.an sovereigns in granting to the 
burgesses the right of (Meeting a chief magistrate of th(‘ir 
OAvn was to obtain, under tiie penalty of a forfeiture of tin* fran¬ 
chise, ])unctual paynwmt of the stipulabxl rent; and to insure 
at the same time in each locality as much internal piuiet* and 
onh'r, as was requisite to enable the eomniunity to }MTform 
tin's stijinlation with exactness. Tho muiiieipal body consistfxl 
of the roshkmt and trading inhabitants paying scot and lM*ar- 
ing lot, that is, sharing in the payment of the local taxes, and 
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Origin of freemen, the pcrfonaancc of local duties. Strangers residing tempora¬ 
rily in the town for purposes of trade had no voice in its aftiiirs, 
as they incurrfid no liability to its burdens; birth, appren¬ 
ticeship, and marriage (all titles to borough freedom of very 
remote anti(piity) being so many modes of ascertaining the 
general condition of established residence. A title by piu*- 
chase was obtainable by an individual previously unconnected 
with the comimmity, in those days when admission to its 
freedom conferred jjeculiar advantages of trailing; the right 
of IxistoAving the freedom by free gift was one necessarily 
inherent in the community, for the exercise of wliich they 
were not responsible to any authority whatever.’ 

‘ For the apjioiiitmeiits of its officers, the imposition of 
taxes, tlie administration of justice, or the enacting of local 
laws, the wliole community originally met in the Saxon folk- 
mote, flailed in country districts th(' hundred, or wIktc hold 
witliin doors the hmting or common hall; but in course of 
time the aflairs of the towns were ofti*n left in the hands of a 
committee of the more wealthy and influential inliabitants, 
who were annually elected to assist with tlieir advice tlie 
mayor and other officoi’S of the (‘ommunity. Tluvse persons 
w(iro often tempted to seek the perpetuation of their autliority 
witliout the nec(;ssity of an annual appeal to the popular 
voice, and even to usurp jiowcrs whicli it had not delegated 
at all. And as early as the reign of Henry HI. we find the 
aldermen of London, and those calling themseilves “ the more 
discreet of the city,” making an attempt to fdoct* a mayor 
in opposition to the ix)pulur will; the election, liowevcT, elid¬ 
ing in the triumph of the latter, in a gcnieral folk-mote held 
at St. Paul’s Cross. Similar usurpations were often vigomusly 
resisted by the comm inity, the contests being sometimes so 
violent and obstinate as to lead to bloodshed.’ 

‘ In course of time, and especially when tlie representatives 
of the boroughs had obtained a seat and a voice in iiarliament, 
and in tliis way made their support essential to the existence 
of every government, the Cmwn, so long indifferent to the 
details of municipal amingemiuitH, foimd sufficient motives 
for endeavouring to form close ruling bodies, irresponsible to 
the general community, and thus obtain the appointment of 
the representatives. Ihit this policy was not generally adopted 
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till aft«H' tlic Reformation, although indications of it are to bo 
found ill several charters of Henry VII.; as in one to Bristol, 
in 1499, establishing a self-elective council of aldermen. The 
great instniments of the Crown in influencing the composi¬ 
tion of the popular bran<4i of the legislature Avere at first tlu; 
sheriffs of the several counties returning membors, of which, 
in tlie time ofEdwai-d I., there wcto thirty-seven; Durham 
and Cheshu*e having then palatinate parliarmmts of their own, 
and ]\loumoutbshire being part of Wales, which was not yet 
l(*gi.slativcly incorjxirated witli England, nor even effectively 
subjijcted to the English Crown. For as the writ addn'sseil 
to these; ()fii(*ei*s specified no paiticular city or borough, but 
requii*ed them in geiuTal terms “ to cause to be; elected two 
‘‘ citiz(;jis for eucJi city, and two burgesses for each borougli” 
in their bailiwick, a discriitionaiy power of det(;niiining what 
towns Avero qualified to send nqjreseutatiA'CS seems to Iiua'o 
rested with them. Tliis ]X)whu’ tlu;y no doubt ('Xorcis(;d in 
accordance witli their instructions, as we may gather from 
several slaitutes'' evidently passed to restrain, if possible, the 
indirect inlluence wdiich the CroAvn thus obtained in tin; eh;c- 
tion of tlie House of Commons. So sensible, ind(*ed, did the 
(Commons become of the (existence of this mode of undermining 


theii' independence, tliat, in the h^gislativc; incoiqH)ration of 
V''ales and Cheshire with England, a now }»riueiple was intro- 
duci'd, that of determining by parlianumtary enactment what 
towns within a particular territory should (dect rc^pn^sentatives, 
and wdiat uuiuIht they should elect. Tliis priiudplo did not 
(‘xt(uid to England, avIuto the prescTijitivo discndional j owors 
of th(‘ sh(;riifs continued to be exercised in accordance Avith 
the royal Avislu's,’ 


‘ It was necessaiy, how'cver, to use a discretion. 'Jlie 
mnission of any of the towns Avhicli in public, estimation bad 
a prescriptivi; right to be represiuited, Avould have b(;en too 
opijii an attack on tin; fr('(;dom of jiarliament. Tlu; calling 
of tins right into mdion in boroughs Avhereiii it had Imx'U 
dormant, or hail fallen into disuse, Avas a more plausible 
course; of proceeding; and, uotAvitlistanding the evident par¬ 
tiality with Avhich it Avas conducted, Avas permitted to pass 
Avithout l(*gislativ(» iutiu'fercuice. Accordingly, in the ndgns of 


’ 5 Rich. II.; 7 lien. IV. c. 15; 8 lieu. VI. c, 7 ; 10 lien. VI. c. 2; 23 lien. VI. c, 14, 
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Edward VI., Mary, and Elizabctli, besides seventeen boroughs 
restored to parliamentary existence, forty-six now first began to 
send members, inuldiig altogether an addition to the former 
representation of sixty-three places returning 123 members.’ 

‘ Not content with tliis indirect nomination of the repre¬ 
sentatives, tlie Crown at this period assumed a new right, that 
of remoulding the municipal constitutions of the borouglis, by 
granting governing charters, which vested the local govermnent, 
and sometimes the immetliate election of the„ parliamentary 
re])rosentatives, in small councils, originally nominated by 
the Crown, to be ever after self-elected. The success of tliis 
attempt encouraged succeeding sovereigns not oiily to continue 
the system of crec’tmg close boroughs, but to make a second 
and a bolder advance in the same direction, by attacking tl)e 
constitutions of the prescriptively parliamentary municipalities 
themselves.’ 

‘ Alrcjuly, in Michaelmas term, 40 & 41 Eliz., the judges 
had given an extrajudicial opinion, extremely favoumble to 
the prosecution of this object. Att(‘mj)ts having been niad*^ 
to have popular elections of the principal officers of several 
boroughs, in 02 )i>osition to the custom of leaving the elections 
in the liands of the common councils, a question was raised 
whether such elections were legal. On the ujqdicatioii of the 
Privy Council, the judges determined tliat such custom was 
goo<l, because tlie several boroughs had power to make 
by-laws; and where no by-law was to be found, it might 
nevertheless be prc^sumful to have existed, bcjcause siicli cus¬ 
tom must have originated in common consent. ElcctioiLS of 
municipal officers by comm(jn councils wore thus not only 
declared to be legal, but, where such customs had grown up, 
tlie community at large was for ever excluded from tin* elec¬ 
tions."' This dictum jf tlie judges was followed in 12 Jac. T. 
by the case of tlie new borough of Dungannon in Ireland 
in which it was held that the king could vest in a corjioration 
the right of sending burgesses to parliament, and at the same 
time restrain the exercise of that right to the select classes^ 
Such was thenceforth the form of all the corjiorations which 
were created or remodelled under James I. and Charles I.; 
a total addition to the borough representation of forty-one 


* The Caae of tlw CorjMrotionSy 4 Ucjn 77a. 


■ 12 Kcp. 120. 
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ineml)erfl, besides the four members for the two iniivcrsitics, 
iiavinii beea effected in the reign of these two sov(;reigns.’ 

‘ I shall not, in tliis place, attempt any explanation of the 
legal proceedings by qm warranto^ revived on so extensive a 
scale during the reigns of Charles II. and James II,, which led to 
the forfeiture of its franchises by the city of London, and to the 
surrender of their charters by many of the other municip^il 
corporations of the kingdom. It is somewhat remarkable, 
liowiiver, that \>sliile the successive governments wliich liave 
h(j]d office since the Eevolution have abstained from open 
interference with the liberties of the corporations, the cliaitcrs 
Avliich have been granted since that epoch arc framed on the 
nuxlcl of those of the preceding era. Tlie j)ateuts of George 
Ill. do not differ in tin's respect from those granted in the 
worst period of the liistory of the boroughs.’^ 

‘The perv(irsion of our municipal institutions to politi<*al 
ends, tlie sacrifice of local interests to party pnrpos{\s, fnj- 
qucntly pursued through the comiption and demoralization 
of the electoral bodies, the alienatitm of corjwrate property, 
and the other flagrant abuses* flowing from the whole j>owers 
of the muiucipal cor])orations being ATsted in “select bodies,” 
bad for more than two centuries been a matter of constant 
and nearly universal com])laint, before a remedy was api)lied 
l)y the statut(5 4 & 5 'Will. IV. c. 7(5, commonly called “ The 
Jliinicipal Corporations Eeform Act,” the general effect of 
whhOi, as amended by several subsequent statutes, I shall 
now proceed to exidaiii.’ 

‘The objects? of municii)al government have been usually oi«jects of muni- 
confined to the ap]>ointmeut and superintendence of the police, 
tlu^ administration of justice botli civil and criminal, the 
lighting and ])aving of the town, and in a few ctuses, the 
management oi the poor. The statute 4 & <5 IVill. IV. c, 7fi, 
did not attempt to extend the number of useful public objects 
which uiiglit be placed midvv municipal management. It 
Avas directed solely to the improvement of the means by 
Avhidi Ihe objects of the old corporations Averc thereafter to be 
attuiiK^d. And the first section of the Act in repealing so 
much of all Ihavs, usages, <*hartcrs, gi’auts, and lett('rs patent, 


y Report of the Commissioners on 
the Municipal (>)rporations, 1835. 


■ Keport of the Commissioners on the 

Municipal Corporations, ^netn» 
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jis were inconsistent with the pencral provisions of the statutes 
left iiiitonclied the whole of those local laws which' relate 
merely to the objects of municipal government. But the 
statute has rendered the functionarips of the municipalities 
eligible by, and responsible to, the persons whose interests 
they are apjKiinted to protect; and created a constituency, 
whi(Ji ougld, in ordinary eases, to imdude all those who are 
iiiterest(?d in the projier performance of their public duties by 
tJie municipal oflieers.’ • 

Burgrsacs. ‘ The constitucuts of the old corporations Avere known by 

the name of the freemen; and wore usually admitted by the 
ruling bo<ly, which was in turn to be elected by the freemen. 
The freedom was obtainable by birth, or by marriages with 
the daughter or uddoAV of a freeman, or by senitude or 
aj)pr(!nticesliip. In London, Shrewsbury, and other toAvns, a 
juevious adijiission into certain guilds or trading com])anies 
was rcifjuired in addition, which admission was procured by 
j)imdiase. The rights of freedom, or burgess-ship, being 
pririleges conlined to few persons, were in many cases of con¬ 
siderable value to the possessor, particularly Avhen they con- 
fen*cd u title to the enjoyihent of the funds derivable from 
corporation property or of exemption from tolls or otlier duties, 
and they Avere often obtained by considerable sacrifices. The 
riglits of the freenum in esise Avere conseqxiontly preserA'od by tho 
statute, Avbicli at the same time enaebid that no frt'cdom should 
thenceforth Ik 3 acquired by gift or purchase. The constitU(^ri(*y 
which tlxe statute providcid for the reformed corjimations (for 
the title of freemen is no longer applicabh*.) coiLsists of ev(uy 
lM*i*son of full age, Avho shall ha\^e occupied juemises Avithin th(^ 
borough for thn;o proAUous yeai-s, and bcscnalso resident Avithin 
seven miles of the borough, and rated in respect of 'fuch pre¬ 
mises to tlie reliei of the poor. Provision is made for the 
n^gistration of the biirgesst^s by the oA’erscers of tlieir respective 
parishes, for the correction and publication of the burge^ss- 
lists by the town-clerk, and fur the revision of such lists by 
the mayor and assessors in tlie same manner as the lists of 
paiiiamentary electors.’ 


AXjiuionof ‘Except tlui right of electing its officers, the constituency 
ciciuBivc trading. noiic of tlioi^c cxchisivti ])rivilcges Avhicli Avore fomuTly 

enjoyed by the freemciii. One of the most peniicious of tlieso 
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was that of exclusive trading within the limits of the munici¬ 
pality ^ this was abolished in all the boroughs, but it is still 
enforceable in London, which, as already stated, was excepted 
from the operation of this Act. The mayor and aldermen, 
with the constituency, complete the body of the corporation; 
all the reformed municipaliticH being now styled “ the mayor, 
aldermen, and burgesses ” of the borough. The councillors, 
who are collectively called “ the council,” are the persons from 
whom the mayor and aldermen are chosen. Collectively the The council, 
council is intnisted with the whole deliberative and adminis¬ 
trative functions of the corporation, and ap^wiiits the towu- 
cl(Tk, treasurer, and other officers for carrying into cxo(mtion 
tlie various powers and duties vested in them by the Act. 

Tlio council is also charged with the performance of all the' 
duties previously executed by the corj^orate bodies winch they 
superseded. They select from tlicii* own body a wateli com¬ 
mittee ; and this committee appoints a Knffi(*i(‘nt number of 
effiictive num to act as constabh^s to preserve tlie peace by 
day and night.*^ The council may take on themselves the 
suj)erintendoiu?e of the lighting of tlie borongli, provided no 
local Act exists for the purpose.' 

‘ The council possesses the power, wliich we have seen is By.iuws. 
incident to all cor|>orations, of making by-laws for the good 
rule and goveninumt of the borongli, and the jirovention and 
suppression of all such nnisanees as are not punishable in a 
summary manner. Tliese by-laws may be maths enforceable 
by sucli lines, not exceeding 5?., as may be thought sufficient 
for the pr<!veiition of offences against them. Tlie exercise 
of this powiir of legislation must be by two-tliirds at least 
of the council, and a delay of forty days must intervene, 
after a copy has been sent to one of the secretari(»s of 
state, before such by-laws can come into operation ; the 
Ci*own having the power to disallow any by-law within that 

‘The council have the control of the borough fund,’* any Borough fund, 
surjdusin wliich, aftcT payment of all necessaiy expenses and 

• ‘ Justir.cs of counties and the coun- now the stat, 19 & 20 Viet. c. C9. As to 
ciL of boroughs may agree to consoli- Match rates, see the stat. 2 & 3 Viet, 
date the county and borough police, c. 28; 3 & 4 VIct. e. 28.’ 

3 & 4 Viet, C. 88, 8. 14, et seq. Sec ’’ 6 & 7 Will, IV, c, 104. 
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just demands, is to be applied for the benefit of the inlia- 
bitauta and iinprovemeiit of the borough. If the fund bo 
insulHcient, a borough rate may be levied. The council may 
grant leases of land for building purposes; but to prevent 
the partiid and fraudulent transactions common in the old 
corporations, these powers are subject to very considerable 
restri(dion8. Other snbsidiaiy and occasional powers are 
vcste<l in the council, which is thus seen to be elfectually 
the governing Ixxly of the corporation.’ 

‘ Tlicse various powers of the council comprise nearly the 
whole of tlie strictly municipal powers affected by the Act. 
It is necessary to mention, however, one most important check 
on the exercise of their ])OW(‘rs over tlic funds of the corpora¬ 
tion, tlu! jieriodical audit of the accounts of tluj borough, 
UTid tlicir subsequent j^ublication. Tlie frauds by the oilicers 
of the old (‘orporations, the division of the funds for the 
interest of the governing body, tlieir apiJication to the cor¬ 
ruption of the freemen in every sha})e in which money could 
b(j applied, formed the chief lieads of accusation agmnst 
those iKulies. Tlie uncontrolled disposition of funds by the 
new councils might eventually load to similar abuses, 'riie 
st>itute, therefore, provides for tlie ap]iointmoiit of auilitorsj 
pei'sons qualified to Ixi councillors, but not actually of that 
InKly, lost identity of interest might lead to partiality in the 
cxercist^ of their functions. Tlic accounts are to be audited 
lialf-yc'arly, and the treasurer is to make out and jirint a full 
abstract of the accounts for the year, a co]»y of which is 
obtainable by all the rate-payers.’ 

‘ Xo jiersoii is eligible as a councillor unless entitled to be? 
on the burgess-list, nor unless seised or possc^ssed of real or 
jHTsonal estate to cn amount vaiying acconling to the pojm- 
latioii of the liorough; and no minister of religion is capable 
of b(‘ing elected a councillor, Ono-third of the body is (docted 
annually on the 1st of Novomlier, when onc-tliird of the 
mernlxu’s, those longest in office, go out. The mayor is 
clcctcxl from the councillors, and when elected ninst serve, 
or pay a fine of 1001 Ho presides at the meetings of the 


*■ See the several slafdtes 7 Will. IV. 13& 14 Yict. c. 101, s. 10; andlS&Gl 
& I Vict. C. 81; 12 & 13 Viot. c. 65; Viet. c. 81. 
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council, and has precedence in all places witliiu the l)OTougli, 
but he. lias fiiw otlier exclusive functions or privilefi;i?s. Ho 
also presides with the assessors at the election of councillors, 
and during liis continuance in office is a justice of j)cace for 
the borougli, and continues such for the succeeding yoar.*^ In 
boroughs returning members to parliament ho is the returning 
officer. T\\c aldermen seem to be little more than councilloi's AlJcriUi-ii. 
having a title of precedence. They are elected by the council 
itself from the jsouncillors, and consist of one-tliird of the 
number of counciDors. Tliey cannot be elected coroner or 
recorder, and are exempted from serving on juries. Tliey 
hold office six years, oms-half going out every three y(*ars. 

Tlio duties of the totvn-clerk are to preserve minutes of the TuwiKUik. 
transactions of the council, and to make out and publLsh the 

Ihirgess List ” and “ Ward lasts.” He is resjiousiblo for the 
safe keejiiug of all cluirters, deeds, and records; is subj(?ctod 
to various fines in case of neglect of duty; and is (bsqualified 
from acting as auditor.® A treamrer must be apixiintcd by the Trcteurer. 
council, of which ho cannot be a member, Avho is to give 
security for the discharge of liis duties, and to keep ac(*ouuts 
of all recei|»ts and disbursements, to be open to the inspection 
of the aldt'rmen and councilloi-s. Ho is to pay no money 
cxcc^pt by ord('r, in writing, of the council, and is to submit 
his a(‘counts udth vouchors half-yearly to tlie audito}% two in 
number, elected by the burgesses annually, on the 1st of 
March, from the persons qualified to be councillors.’ 

‘ The n^st imj)oi*tant alterations made by the statute 4 A 5 Jn<!ticoa of the 
Will. TV. c. 70, are those which relat<! to the administration 
justice. In c(*rtaui Ixironghs the Crown is emjKiwered to 
appoint as many persons as may be thought projior to be 
justices <jf the peace, who are not requmsl to have any 
qualification by estate. Wlieu a commission of the peace is 
granted to a borough, the council provide the requisite police 
officers; but the justices themselves may appoint their own 
(derk.* 

‘ The council have power also, if they think it necessary, ivuco magis- 
that one or more salaried police magistrates should be ajH 


MIumaybe,and now oUen is, rc- annual statements of the expenditure 
elected.- See thestat. 3&4Yict. c. 47.’ on highways, s^c tiio statute 12 & 13 
** As to his duties with respect to Viet. c. 3.1, s. 2. 
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pointed for the borough, to fix the salary to be paid, and 
thereupon the Crown may appoint sucli magistrates^ Tho 
appointment is given to the Crown, in order that the ad¬ 
ministration of justice may be above^ the suspicion of being 
tainted by party or local interests, a suspicion wliich might 
be incurred were the appointment made by the council. On 
complittiK^e with certain preliminaries as to the gaol and tlio 
omrts of quAricr gdlary of tile juclgc, the council may also, on petition, obtain 
from the Crown a grant of a sejiarate com*fi of quarter ses¬ 
sions ; for wliich the Crown appoints a reconler, who is the 
sole judge of the court; and may either act as judge of, or 
appoint a judge for, the civil court of the borough, whose salary 
is to bo fixed and paid by the council. The ap 2 >omtniont 
of clerk of the jieace, it may be added, is vested in the 
council. ’ 

^ Tliesn parliamentary corjiorations, it will be; observed, pos¬ 
sess stnne j)e(*uliar pow(‘X's, and are subject, on the other hand, 
to some jieculiar restrictions not ajqilicable to corjioratioiLs in 
general. In the third volume of these Comnuuitaries 1 
shall have an 0 ])portuuity of explaining the proceedings by 
which the right to munu:ipal offices is ascertained and 
asserted.* 


in. TfiAnTKG 

CoKI’ORATION^. 


Ill, ‘I have reserved for separate considei’ution that class 
of corjjorations wliicli consists of imlividnals associated to¬ 
gether for the j)ur|X)ses of trtulo or hnsiiiess, and with a vi<nv 
to iiuli\udual jirofit. Besides this last distiiu^tive mark, 
which is not to Iks found in any of those corjKmitc! hcxlies, 
the nature of which lias been already oxjilained, those I am 
now to treat of jKissess other peculiarities equally deserving ol' 
iiotiee.* 

^Tlie system of a'^sociation to which I allude, and wliich has 
received such gigantic development in modern times, is by no 
means of recent origin. Institutions founded on the same 
principle as the trading gilds of the middle ages seem to 
have existed among the Baxons; though the particulars re¬ 
lating to such associations, which have come down to ns, are 
so extremdy scanty, tliat we can form no precise idea of their 
object. We can only conjecture, tliat at that early jieriod it 
must liave boon mutual aid and defence against the violciu^e 
and encroachments of jirinces or marauding adventurers rather 
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tlian the increase of profits by means of conjoint enterprise or 
united, capital.’ 

Soon after the Conquest, we find gilds of different trades 
established in the various sea-ports and other towns of im- 
iwrtance in tlie kingdom. These fraternities generally became 
in course of time chartered corjwations; each possessing its 
common hall, inaldng by-laws for the regulation of its par¬ 
ticular trade, and disposing of its common pro})erty. What 
fM)Jistitutod tlie^bond of luiion was the exclusive pnvilege 
l)ossessed by its members of following tlie particular occu¬ 
pation, which the company professed to jjrotcct. In this 
jwsition these communituss seem to have continued till about 
tlie time of the Reformation; when they mostly became 
merged in the munuu'pal corjiorations, the franchises of 
whicli could in many (rases be enjoyed by tliostJ only, who 
werti free of one or otlier of the companies into which tlie 
(ommuniticH was divided. For these companies, as they wore 
giUK'rally termed after the Norman ora, having contrived to 
obtain from the Crown not only exclusive privileges of tnul- 
iug, but also (rxeinptious from tolls and dues to wliich nnrr- 
(‘liauts generally w'ere subjtjct, it was a matter of grt^at im¬ 
portance to a trader to belong to one of them; in most 
cases, indiM'd, it was impossible for him to (rarry on business 
at all, witliout being entithid by such membership to enjoy 
this franchises thereby obtaimid,’ 

‘ It is sonuiwhat curious at tlus present day to coutcm])late 
the state of tnule even in times of such comparative enlighten¬ 
ment aiuf activity as those of the tliree Edwards. Ev(‘ry 
transaction was the subject of strict regulation; the extrenni 
jiralousy whicli prevailed lietwccn the different trading com¬ 
munities not only affording abmidaut pretext for the impo¬ 
sition of restrictions hy the ruling powers, but lUiCc'ssitating 
a constant change in the mcasim's adojitod townnls»oach of 
them separately. Of this capricious legislation the foreign 
merchants, notwilhstandiiig the express declaration of the 
Great Ciuirtcv, seem to have been the principal objects;^ 


f ^ Thus in 1275 the foreign merchants licence of the king. In 1303 the same 
were ordered by Kdward T. to sell nil monarch granted n charter, permitting 
their goods within forty days of their foreign merchants to come safely to 
arrival, and their residence in Kngland all the dumiiii«ns of the Crown with 
was forbidden, except by the special all kinds of merchandiKe.* 
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and, as a natural consequence, early formed themselves into 
compact bodies, Avith a distinct locality and existence, pre¬ 
cisely as is the case with our traders at the present day in tlie 
ports of China, or the Dutch in the harlx)iir8 of Japan. In 
1220 tlie merchants of Cologne had a hall in London, after¬ 
wards kiiOAvn as the Gildhalla Teutmwomm, or general com- 
])any of (xcrmans, called also the merchants of the Hanse, a 
fraternity wliicdi in the fifteenth century became the company 
of tlie Steelyard, that being tlie name of a buiement granted 
to thorn by authority of parliament in the fourteenth year 
of Edward IV. ‘‘ Steelyard wares ” long continued to be a 
general expression for Jho class of goods imported by this 
conqiany, of as wide a signification comparatively as “ Ufan- 
chcster wares ” at the iiresent day. In 1505 a riA’^al conqiany, 
ciillod the “ Merchant adventurers of England, for trading 
“ in woollen cdoths to the Netherlands,” obtained a cliarter 
of incorporation,® prohibiting the merchants of tlui Steelyard 
from interfering with their new rivals. Violent disputes raged 
between these fraternities, and the company of the Sb^elyanl 
seems to have gradually doclincid,'* In the sixteenth cinitury 
the discoveries of the rortugueso and Spaniards niusiul the 
spirit of mercantile adventure among the Englisli, and joiiit- 
sfbek companies spning up, whose first object was to obtain 
a charter, giving the adventurers the exclusive right of enjoy¬ 
ing the advantages to bo derived from the discovery of now 
countries or the opening of fresh sources of trade. Thus in 
1553 some merchants of Tiondon, togetlu'r with several noble¬ 
men, established a company under the title of the “Merchant 
“ udvimturors for the diseoviTy of lands, countries, ish's, Arc., 
“ not before knoAvn by the English.” Thin advemture re- 


f *Tho existence of t«ils association 
can be traced to the end of the thir- 
teenth century ; it originated in ao 
association of Knglish merchants fur 
trading in foreign parts, called the 
Brotherhood of St, Thomas of (Canter¬ 
bury, a title which may seem some¬ 
what curious at the present dny. It 
must be recollected, however, that 
until 1344 the Cistercian monks, tak¬ 
ing advantage of the exemption of 
ecclesiastics from cust( ms* duties, w'crc 
the greatest wool merchants in the 


kingdom. In that year ecclesiastical 
persons were prohibited by parliament 
from being engaged in any kind of 
commerce.* 

^ ‘ The merchant adventurers traded 
largely with the Low Countries, hav¬ 
ing for this purpose a large establish¬ 
ment at Antw’crp. In the reign of 
Klizabeth their annual 6h!i)ment8 of 
clotlis were of the value of 800,(XX)/, 
The Company ontertainod tlie Emperor 
Charles V. on his triumphal entry into 
Antwerp in 1520.* 
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suited in the establishinent of a trade with Bussiiu The 
company subsequently obtained several Acts of Parliament, 
and still elects its officers. Twenty years later the Turkey 
Company obtained a charter, giving thOm k monopoly of the 
English trade with the Ottoman Empire. This association 
ceased to exist in 1825. An African Company was formed as 
early as 1530, the trade at first being open. The Eastland 
Company, consisting of merchants trading to the ports of the 
Baltic, was inaorporated in 1679, with a view of encouraging 
an opposition to the Hanse merchants. The origin^ of the 
East India Cgmpany I have abeady had occasion to explain. 

Of all these old tradihg associations the EudsosCB Bay Company^ 
incorporated in 1670, alone remains on its ancient footing.’ 

^ Soon after the Kevolution,. the principle of association 
began to be applied to a variety of purposes besides those of 
foreign adventure and trade. Numerous projects were started, 
the execution of which could not be compassed by private 
means, but which it was though? might be attained by raising 
capital on the joint-stock principle. Hence arose, in the 
early part of the eighteenth century, the speculative mania, 
tlie frauds and panics, which are remembered in connectjpn 
. with the famous South Sea Company; and of which we l^e 
seen the counterparts more than once in our own times. To bubble Act. 
meet the evils occasioned by tliis novel development of the as¬ 
sociative tendency, the famous “ Bubble, Act,” 6 Geo, I. c. 18, 
was passed,* declaring all companies which presumed to act as 
‘ corporate bodies^ and to raise or protend to raise transforablo 
sto(?k, public nuisances, and tho promoters of them punishable 
accordingly. J^iis statute was dircicted not so much against 
tho theoretical offence of acting iis a corporation without legal 
authority, as with a vioAv to prevent tho frauds of unprincipled 
adventurers, who proposed schemes merely as baits to extract 
money out of the jackets of the thouglitless. Such an object, 
however, is not to be effected by mere legislation; the 
gambling in stocks and shares which seems to be periodically 
revived among il9, and >vhich, in 1719, produced the “ Bubblo 


* * This Act was repealed by the eta- 
tute 6 Geo. IV. c. 91.’ 
i * There Beeros to bo no doubt that 
acting, or presuming to act as a cor- 
VOL. r. 


porate body,” being a usurpation of a 
royal franchise, is an offence at com¬ 
mon law. Butergier v. Fellowts, 5 Bing. 
267/ 
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Act,” come to an oiitl during the crash following inevitably the 
wild speculation which hjd to the statute; but the Act, ifever- 
theless, had some effect in restraining for the futiu*e jirojects 
of a similar character to those against which its provisions 
were directed.’ 

‘ During the last century a largo number of useful public 
undertakings, such as the maldng of canals, bridges, harbours, 
do(^ks, and the like, have been carried into effect by companies 
formed on the joint-stock principle, and incorj>orated by Acts 
of Parliament; and more recently oiu' gigaiatic sj’^steni of 
intercommunication by railway has been obtained in a similar 
way. In these undertakings, the assistance of the legislature 
was necessary, not so much to give a corporate existence to 
the association of capitalists wlio joined in the scheme, for 
tliis might have been obtained by a royal charter, as to enahh; 
the company to carry out the project for Avhich it was formed, 
by the comjuilsory purchasing of jiroiierty necessary for the jnu*- 
poso, and to make by-law^s binding on tlio jmblic for protecting 
the rights and interests of tlu^ coii)oratiou. nioso companies, 
like the old trading associations of an earlier period which 
have been roftTrod to, partake of the peculiar advantages 
derived from incor|ioration; advantages in wbieh more asso¬ 
ciations of individuals joined tog('ther to promote sucli com¬ 
mon objects cannot possibly participate. A mere assoinblago 
of adventurers cannot, for instance, by any agreement among 
themselves, mu or be sikkI in tho namo of any one of their 
body, or of any officer they may scdect for the piu*jios(j; tliey 
arc liable, on the eontraiy, to tho same laws as ordinary 
partrierships, and each individual is n^spousible to liis last 
shilling for the acts and omissions, the contracts and debts, of 
the tody generally. To facilitate tho operations of siieh asso¬ 
ciations, many of •v'hicli have been framed in rec'eiit times 
with the‘'most laudable objcjcts under tho name of joint-stock 
companies, various statutes have been passed; but owing to 
the fluctuation in opinion regarding tlie true policy to be 
pursued towarcLs such associations, tho legislation relating to 
them has not been altogether consistent.’ 

* The original mode of forming a joinl^stock company was 
by means of a deed of settlement, wliich constituted trustees 
of the partnei*s]iip property, dii'eetors of the pai*tnersliip 
affairs, auditors of its accounts and other officers, defined the 
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number of shares into which the capital was divided, and tlie 
form and mode of transferring them, and laid do\vn rules for 
peiiodical meetings of the shareholders. In tlie absence of 
legislative interference, the rights and liabilities of the mem¬ 
bers of such bodies, in relation to the public, were the same as 
those of other members of ordinary partnerships; tlieir riglits 
and liabilities inter se depended on the provisions of tlie deed 
of settlement. The difficidties which were soon found to arise, 
in carrying on fhe business of such undertakings, induced the 
earlier joint-stock comiianies h) obtain privah? Acts of Parlia¬ 
ment, wliich usually enabled the company to sue and be sued 
in tbe name of the secretary or some public officer appointed 
for the purpose, and almost invariably concluded with a 
proviso tliat notliing therein should tend to incorporate tlio 
partnership; for one effect of incorporation would have been 
to destroy the individual responsibility of the numbers for 
the acts of the association, wliich the Logislaturo until quit(^ 
recently most carefully ri^tained. As joint-sto(ik comj)anios, 
liowevei’, increased in number and in iisefiilness, the (‘ost and 
trouble necessary to obtain a private Act of Parliament wore 
felt to be extremely biirdensomo; and the attonliou of Par¬ 
liament being called to the subject, it was thought exi)edifeit 
by the Legislature to tnapower tlie Crown, to grant to joint- 
stock companies such pow<n*s as were likely to be most useful 
to them, Avitliont, liowcv<‘r, coidevriiig all the ijicidonts of a 
corporation. The first attemjrt at legislation in this direction 
was not ft very happy one. Tlio statute d (jleo. IV. c. !)1, 
enabled the Crown, in any (ihartcr of iiicoriKiration thereafter 
to bo gi-antod, to provide that the mciiibiU’s shoultl be indi¬ 
vidually liable for the debts, contracts, and engagements of 
the corporation. This Act proved almost inoperative; and 
subsequojitly another mode of proceeding was tried by the 
statute 4 & 5 Will. IV. c. 94, which enabled the Cromi by 
letters j)atent to grant to joint-stock companies the privilege 
of bringing or defending actions in tbe name of any of their 
officers. This Act does not seem to have been of miicli 
greater use than its prcdcctissor, and accordingly it was 
repeaJ(^d, and another attompt^adc in the same direcition by 
the statute 7 Will. IV. and 1 Yiitt, c. 73. Though tliis Act 
scorns to have been more calculates! to* meet the iniblic 
cxigenci('s than those preceding it, very few applications were 

2 M 2 
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made for clmrters imdcr its provisions; and at length the 
stiitute 7 & 8 Viet. e. 110 was passed, for the registration, 
incorporation, and regulation of all futiiro joint-stoek compa¬ 
nies not requiring nor obtaining a charter or Act of Parliament. 
This statute introduced a system of public registration, by whicli 
the company became incorporated, for the pm 7 ) 08 e of carrying 
on tlie business for wliieh it was formed, according to tins 
provisions of its deed of sottlomont; but every sliareholdor 
remained liable individually for the debts and l^ontracts of the 
coin})any, and might be proceeded against as though he were 
not a member of the corporation. Companies'formed for tlic 
purpose of caiTying on the business of bankers were excepted 
from the operation of this statute, the Act 7 & 8 Viet e. 113 
being passed at the Siuno session of Parliament for their 
8|)ecial regulation.’ 

Registered Joint- ‘ A cTeat mauv loint-stock companies were fonnod, and by 

wore 

enabled to do under the'provisions of the statute 7 & 8 Viet, 
c. 110. It was not long, however, l)efore the affaira of several 
became involved; and tlie dillicnltit's wliich tlieii presented 
themselves in attempting an adjustment of the rights tmd liabi¬ 
lities of the shareholders led to tho celebrated Winding-up 
Acts, 11 & 12 Viet. c. 45, and 12 & 13 Viet. c. 108, which for 
several years exercised the jicumen of tlie judges of tlie Court 
of Chancery, in a series of hopeless attempts to interpret and 
follow ^)Ut their provisions. The effect of the flood of litigation 
caiTitid on under these A(^ts was to throw a veiy stlong light 
\\\)on tho principles of legislation applicable to joint-stock com¬ 
panies, and tho knowledge was purchased at an enormous ex¬ 
pense, \vhicli has recently led to tho repeal of the Registm- 
tion and Winding-’ip Acts, and to a total remodelling of the 
law regarding joint-stock comimnies. Tliis has been effcehjd 
by the statute 19 & 20 Viet, c. 47, wliich provided for tho re¬ 
registration under its provisions of all companies previously 
registered under the statute 7 & 8 Viet. e. 110,’ 

‘ Tlie principle of limited liability, or the restriction of 
the responsibility of eacli member to the amount of tho ca])ital 
subscribed by lura, wliich had long been conc,eded to com- 
jianies incorporated by Act of Parliament, without baneful 
effects to the commonwealtli, has been at length extended 


Limited 

liability. 




registration obtained the coi’ponito privileges, which they 
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by the same statute, 19 & 20 Viet. c. 47, to all joint-stock 
companies coming witliin the operation of the Act, wliich 
choose to adopt its provisions, on the simple condition of 
obtaining registration and conforming to a few simple rules, 
whereby the personality of tlie company is defined. From 
its operation are excepted aU companies established by Act 
of Parliament, royal charter, or letters patent, all banking or 
insurance companies, and associations engaged in mining in 
the Stannaries, where companies with a limited liability may 
be formed conformably to certain local customs, which are cost-bwk system, 
generally known as the Cost-Boyk System.’ 

* I have thus cursorily traced the liistory of trading cor¬ 
porations from the earliest period of our history down to the 
present time. To sum up all, it aj)pears that there now exist 
four classes of joint-stock companies, the result of that partial 
and })rogi’essivo system of legislation which is characteristic of 
our national genius; and tlicse, for tlie sake of clearness, I 
shall now proceed to describe in their order, viz. 

* 1. Trading companies incorporated by special Acts of Par- 1 . companies 
liament. This class includes railway, dock, Itarbour, and canal Ac^rfiriuJ’^ 
companies, a great many insurance companies, and a vast“^"^‘ 
number of other bodies engaged in every species of profitable 
emplojTuent. Formerly each company tJius incorponited was 
governed by the j>ecnliar provisions of the Act which it oh- 

taiued. These varied consi<lerably, and hence uncertainty and 
confusion arose. In order, therefore, to inti*oduco uniformity 
with respect to companies thus cstahlishcd, a general A(»t, ap¬ 
plying to all f'umj)aTiies to be thereafter incorporated by Act 
of Parliament, Avas passed under the title of ‘‘ Th<^ Compaui(is’ 

Clauses Consolidation Act,” 8 & 9 Viet. c. 16. This statute 
embodies all the clauses which had usually been inserted in 
special Acts of Parliament cstablisliiiig public comjmnies, and 
contains a comidi^to code for the regulation of the jffoceoduigH, 
the transfer of tlie shares, and the general manngcimont of 
(?om])auics thus iiicorporatecL Another Act, called “ The 
Lands’ Clauses Consolidation Act,” 1845, was passed at the 
saline time, eousolidating all.tliose provisions which it bad 
[iroviously been nocessaiy to insert in the special Act ot‘ any 
company, which requinsd powers of uciiqiring land compul¬ 
sorily for tlie purpose's of the uudertakiug,’ 
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2 . Cli.iiti'riil 
coni]Mii1eB. 


. 3. Ibuikiii}; 


4. IkOgiRtcrcil 

joiiiL->tuck 

comjkiiiies. 


‘ The peculiar cliaracter of railway undertakings rendered 
a third Act luicessary, specially applicable to them. Tliis was 
‘‘ The Railways’ Clauses Consolidation Act,” 1845, wliich laid 
down regulations as to the construction of railway works, 
the amount and mode of enforcing the payment of tolls and 
fares, and the making of by-laws for the conduct of their 
business,^ which are binding ■ upon all persons wliatsoever. 
Besides tliis general Act, wliich applies only to railway com¬ 
panies established after its passing, there ar^ various other 
statutes connected with the general working of railways by 
Avliicli certain conditions are attached to their construction 
and working,^ and their traific regulated,™ and general con¬ 
trolling j)ower8 vested in the Boai*d of Trado.“ Other Acts 
provide for their being wound up,® and facilitate their aban¬ 
donment.’ P 


2. ‘ A second class of joint-stock companies are those 
established under the statute 1 Viet. c. 73, or the preceding 
Act () Goo. IV. c. 91, wliich have been already referred to. 
Very feAV companios of this class exist, the powers wliich 
mav be conferred under those statutes, as I have before re- 

ft 

marked, not having b*?en found to moot the exigencies of 
public enttjrpiise.’ 


3. ‘Banking companies forimxl since 1844 form a distinct 
class, Ixiing rcguhitcjd, as wc; have alrc^ady seen, by the statutes 
7 A 8 Viet. c. 113, wliich requires all companies fqvmed for 
tlui purpose of carrjdng on tlie business of bankcra, of mores 
than six partners, to obtain lettc^rs patcait; which luiist contain 
the jirovisious of the*, deed of partnership in a givcjii fonn; by 
Avhich the conqiuny is incorporated, without taking awayth(^ 

indmdual Uability of tlic! shareliolders. Joint-stock banking 
companies may be made! bankrupt, and arc; also amenable to 
the provisions of the Wiiiding-uj) Acts,’ ^ 


4. 'The last class of tnuling corporations are the; rc^gistered 


These by-laws must, however, not 
be rcpu^cnaiit to the provisions <»f the 
Acts aifcctiiit; ruil^^nys. See IVilftams 
v.Orrat Wettern Hailwai^o.j 10 Kx. IT). 
• 7 & S Viet. c. 8.\ 


17 & 18 Vict. c. ,11. 
" U& ir> Vict. c. 04. 
'■ [) & 10 Vict. c. 28. 
V 13 fcl4 Vict. c. 83. 
'* Sec vnl. ii. p. .^)00. 
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joint-stock companies, wliicli will in future Ix) regulated by 
the Joint Stock Companies Act, 1850.'' Under tins statute 
“ seven or more persons associated for any lawful purpose 
“ may, by subscribing their names to a memorandum of 
“ association, and otherwise complying with the requisitions 
“ of the statute in respect of registration, form themselves 
“ into an incorporated company, with or without limited 
“ liability.” 

Tliis registi^tion is obtained by delivering to the registrar Kiiw lurmuU. 
of joint-stock companies a memorandum of association, stating 
the name, place of business, objects, amount of capital, and 
liability of the members of the company, and certain articles 
of iissociation in a prescribed form. U|X)n registration being 
effected, the subscribers of the memorandum of association, 
togctliei' ^vith such other persons as from time to time un; 
admitted to be shareholders in the company, become a body 
cor[)orate by the name prescribed in the memorandum of 
association, liaving a perpetual succession and a common seal, 
and power to hold lands to a certain extent, and wth consent 
of tlie Hom’d of Trader to any (‘xteiit whatever.’ 

‘ The company may hold itself forth to the public as one of 
wliich ihii members are liable eitlier M’ith or Avithout limit, 
a(*cording as the fonmhu’s of it choose to adopt the princi|>le 
of liiuit(.‘d liability or not. Wlierc the liability of the shai’e- 
h(jldoix is limited by the memorandmnof association, the word 
“limited” must be tins last in the registered title of tin; 
compaiiy, and must lx; inseparably attacdied to its luimo.’ 

‘ The statute requirix, under penalties for disobedience, that i?egmieruf aiure- 
a register of shareholders shall be kept, Avith pailiculars of 
tlndr shares, and the amount paid on them; and that this list 
bo annually revised, and a copy furnished to the registrar 
of joint-stock companies. This copy is open to public in- 
sp(3ction, so that all the particidars of im]X)i'tance*rc8pecting 


' A company, consisting of more 
than twenty persons, cannot carry on 
in partnership any timle or business 
having gain for its object, unless they 
arc registered os a company under this 
Act, or are authorized by a private 
Act of Parliament, or by charter or 
letters patent, or arc engaged in work¬ 
ing mines in the Stannaries. If any 


persons carrying on business in part¬ 
nership contrary to this provision, 
every person so acting is severally 
liable for the payment of the whole 
debts of the partnership, and maybe 
sued for the some without the joinder 
in the action or suit of any other 
members o€ the partnership.' (Joint- 
Stock Companies Act, 19.56, 4.) 
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the constitution of the company can bo at any time ascertained 
by persons dealing with it The statute prescribes minutely 
what contracts of the company shall be under its common 
seal, and in wliat contracts it may be bound by the acts of 
any person acting under its authority. Its local habitation is 
the ‘‘registered office,” to which it is required to fix its name 
consi)icuou8ly painted or engraven, and to this place aU com¬ 
munications to the company must be addressed.’ 

Srd'of'T^c * affairs of a registered company are liable to examin¬ 
ation by inspectors appointed by the Board of Trade, upon the 
application of one-fifth in number and value of the share¬ 
holders ; and the sbitute contains a (lomplete code of regula¬ 
tions for winding up a company unable to meet its engage¬ 
ments, or which it is thought desirable to wind up for other 
reasons. U]X)n a comjiany formed with limited liability being 
wound up, no contribution can be required from any share- 
liolder beyond the amount (if any) remaining unpaid on the 
sluires held by liim; a person who has ceased to be a holder of 
^ shares wdtliin one year prior to tlve commencement of tlie 
winding-up proceedings is, however, deemed an existing share- 
liolder. In the winding up of other joint-stock conqianies, any 
peiwu who has ceased to bo a shareliolder witlxin three years 
is to be deemed an existing sliareholder; but is not liable in 
respect of luiy debts contracted after lie ceased to Ik^ a sharo- 
iioldcr. Directors, ^vho declare a dividend when the company 
is insolvent are jointly and severally liable to the extent of 
the dividend for all the debts of the company; and every 
j)erson coiicumng or carrying on the business of the company 
when the number of the partners is less tliaii seven, is seve¬ 
rally liable for its debts,’ 

Uowdiaeoived. ‘This specics of corporation may be dissolved by being 
wound up‘either voluntixrily or compulsorily. A voluntaiy 
winding up may take place: 1. Whenever the period, if 
any, fixed for the duration of the (jompany expires, or the 
event, if any, occiub upon which it is to bo dissolved: 2. 
Wlienever the company has passed a special resolution re¬ 
quiring its winding up.’ 

Winding-up. < A Company may be wound up compulsorily: 1. By virtue 
of a special resolutioM to that effect: 2. Whenever it doc^s not 
commence business within a year of its incoriKjration, or 
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suspends business for a year: 3. Whenever the shareholders 
are 1(!88 tlian seven in number: 4. Whenever the company is 
unable to pay its debts: or 5, Whenever three-fourths of the 
capital have been lost or become unavailable.’ 

‘ A company is to be deemed unable to pay its* debts; 
1. Whenever a creditor for 501 . has served a demand of 
payment, and the company has for ttoee weeks neglected 
to pay tlie chiim, or to secure or compound for it to the satis¬ 
faction of the •creditor; and 2, Whenever an execution is 
returned unsatisfied, in whole or in part.’ 

‘ The proceedings on the winding-up of a joint-stock com¬ 
pany take place either in tlie Court of Chancery or the Court 
of lkultruj)tcy, as shall be pointed out in the second volume 
of these Commentaries.’ 
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(,'hurc))wardens, 400. 

( ity, lol. 


Civil corporations, 500. 

('ivil death, 118. 

Civil law, 64. 

Civil liberty, 3, 112, 245. 

Civil list, 327, 328. 

Civil state) 402. 

Clementine constitutions, 65. 

Clergy, 378. 
benefit of, 379. 

excluded from Parliament, 163. 

Clerk, parish, 401. 

Code of Justinian, 64. 

of Theodosius, 64. * 

Coinage duties, 290. 

right of, 273. 

Coke, Sir Edward, 56, 57. 

Collation to a benefice, 394. 

Colleges, 512. 

Collieries, labour in, 437. 

Colonics, 90, 97. 

Colonial assemblies, 93. 

I Cotnmcfulatnjft, 397. 

Commission, ecclesiastical, 379. 
Commission of array, 416. 
of lunacy, 299. 
of the peace, 345. 

Commissioners of stamps and taxes, 317. 
of poor law's, 3G0. 

I Committee, Judicial, 225, 276, 
j Committee of lunatic, 299. 

I (A>mmoii law, 48, 52. 

Common Picas, Courts of, fixed at West¬ 
minster, 16. 
j Commonalty, 408. 

Commons, House of, 144. 
its constitution, 144. 
its peculiar laws, 154. 

! Confinement to the realm, 259. 

{ Confirmation of bishops, 380^82. 
Confiscations, part of royal revenue, 294. 
Cottle iVclire, 381, 384. 

Companies, jednt stock, 534. 

Conquest, Norman, 187. 

Consanguinity, 452, 453. 

Consecration of bishops, 382. 
Conservators of the peace, 344. 
Consolhlated fund, 325. 

Consort, Queen, 206. 

Constable, 349, 416. 
high, 102. 
lord high, 349. 
petty, 350. 
special, 351. 

Constitution, the British, 36. 

• Construction of statutes, rules for, 70, 
73. 

Contract of marriage, 458. 
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Contract, original, between king and 
people, 228. 

Convention of Parliament, 137. 

Convocation, 275. 

Cornwall, Buchy of, 212. 

Corody, 279. 

Coronation oath, 229. 

Coroner, 341. 

Coroners* inquisitions, 296. 

Corporate counties, 107. 

Corporations, 497. 

aggregate or sol^, 499. 
ecclesiastical or lay, 500. 
eleemosynary, 501. 
how created, 501, 534, 535. 
privileges and Usabilities of, 505. 
dissolution of, 513. 
how visited, 509. 

Corporations, municipal, 515, 521. 

Corporations, trading, 526, 535. 

Coverture, 468. 

Council, Privy, 225. 

Council, president of the, 221. 

Councils of the Crown, 216. 

Counties, members for, 144. 
electors for, 157, 158. 

Counties, 103. 
corporate, 107. 
palatine, 105. 

County Court, 2G1. 

holden by the shcritT, 337. 

Court, inns of, 16. 

Courts-martial, 422. 

Courts of Equity, 46, 74. 

Courts, poM'er to erect, 261. 

Courts, profits of, 285. 

CoHstumier, ffratuiy of Normandy, ilO. 

Criminal punishments, 119. 

Crown, hisiory of succession to, 185. 
power of, 336, 423, 
remedies against the, 237. 
lands, 282. 
leases, 282. 

Curate, 399. 

Currency, 272. 

Custody of idiots and lunatics, 297. 
of temporalities, 277. 

Custom of London, 59, GO. 
of merchants, 59* 

Customs, general, 52. 
how proved, 54, 59. 
how settled, 53. 

Customs, particular, 58. 
how allowed, 62. 
when legal, 59. 

Customs on merchandize, 307. 

Ciuioa rotulorum^ 344* 


DANE LAGEy 50. 

Beacon, 392. 

Bean and chapter, 386. 

Bean, rural, 387. 

Death, civil, 118. 

Debt, public, 317. 

Decennary, 101. 

Decisions of the courts, 53. 

Declaratory pari of a law, 39. 

statutes, 69. 

Decretals, 65. 

Decretum Gratianiy 65. 

Dfdimw jM^eniateniy writ of, 346. 
Degradation of peers, 408. 

Degrees conferred by archbishop, 383. 
Demesnes of the Crown, 282. 

Demise of the Crown, 177, 243. 
Democracy, 35. 

Denizen, 375. 

Dcodands, 295. 

Deprivation of clerks, 397. 

Descent of the Crown, 182. 

Desertion of children, 476, 485. 

by soldiers, 422. 

Diocese, 98. 

Directory part of a law, 40. 

Discipline, Church, Act, 384. 

Dispensing power of the Crown, 128,175, 
a36, 

Dissolution of Parliament, 177. 

Divine right of bishops, 14. 

of kings, 180. 

Divorce, 466, 

Dominions, foreign, 97. « 

Dowager, queen, 211. 

Drawbacks, 308. 

Druids, their customs, 48. 
llukes, 402, 415. 

Duress of imprisonment, 117, 123. 
Durham, county palatine of, 103, 104. 

EALDORMEN, 403. 

Earl, 103, 403. 

Ecclesiastical commissioners, 276, 379. 
Ecclesiastical corporatiqps, 500. 
Education of children, 476. 

Edgar, King, his laws, 51. 

Edward the Confessor, his laws, 51. 
Election of bishops, 380. 
of corporate officers, 515, 524. 
of magistrates, 331. 
of members of Parliament, 155, 165. 
of Irish peers, 87, 164. 
of Scotch peers, 154. 

Electors in boroughs, 159. • 

in counties, 157. 

Eleemosynary corporations, 501. 
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Elopement, 467. 

Ely, Isle of, 107. 

Embargo, 264. |f 

England, ecclesiastical division of, 98. 

civil division, loi. 

Enlarging statutes, 69. 

Equity of statute, 46. 

Escheat, 297. 

Esquire, 410. 

Atates of the kingdom, 141, 

Strays, 292. 

Excise duties, 312. 

Exclusion bill, 197. 

Executive power, 190, 243. 

Exile, 123. 

Extra-parochial places, 100. 
Extra-parochial titheSi 279. 

FACTOn, 437, 443. 

Fairs, who appoints, 270. 

Fealty, 367. 

Feme covert^ 468. 

Fifteenths, 302. 

Fire, negligence of, 442. 

First fruits, 279. 

Fish, royal, 209, 286. 

Fleets, 2,56. 

Flotsam, 288. 

Foreign dominions, 97. 

Forests, royal, 284. 

Forfeitures, 294. 

Forts and castles, 2.57. 

Foundling hospitals, 118. 

Franchise, royal, 296. 

Franking letters, .316. 

Frnnk-pledge, 101. 

Fresh suit after felons, 292. 

Full age, 49.3. 

Fumage, 319. 

Funds, public, 325. 

GAOLS, 340. 

Garter, knight of the, 409. 

Gavelkind, 58, 62. 

Generalissimo, ^56. 

Gentlemen, who are, 410, 412. 
Gestation, period of, 483. 

Glanvil, 56. 

<srand coustumier of Normandy, tK). 
Great council, 133. 

Great tithes, 391. 

Gregorian code, 64. 

Guardian and ward, 487. 

Guardians by nature, 487. 
for nurture, 487. 
in socage, 488. 


Guardians by statute, 489. 
by election, 469. 
in Chancery, 490. 
ad /item, 492. 
by custom, 492. 
of the pbor, 355. 

Guernsey, Isle of, 90. 

HABEAS CORPUS^ 122. 

Habeas Corpus Act, 115, 122.« 

Half blood, 55, 182. 

Hamlets, 102. * 

Havens, 257. 

Headborough, 101. 

Health, protection of, 111, 121. 
Hearth-money, 319. 

Ilercditaiy right to the Crown, 180,195. 
High constable, 349. 

Highways, surveyors of, 351. 

Homage, 368. 

by bishops, 279, 381. 

Hospitals, 512. 

I their visitors, 513. 
t House duties, 319, *320. 

! House of Commons, 143. 
how elected, 160, 165. 

Us peculiar laws, 154. 

House of Lunls, 141, 14.3. 

Its peculiar laws, 153. 

ITund/ed, 102. 

Husband and wife, 451, 468. 
ilydages, 304. 

IDIOTS,'297. 

Idiotn hitiuirvndo^ writ 298. 
Impediments to marriage, 4.51. 
Jmpotency, 451. i 

Impressment, 428. 

Imprisonment, 121. 

Impropriations, 389. 

Income-tax, 3()7. 

Incumbent, 396. 

Indemnity, acts of, 12.3. 

India, East, Company, 95. 

Induction to a benefice, .395. 

Infancy, Incidents of, 493. 

Infants, contracts by, 495. 

in ventre sa mere, 116, 117. 

Innkeepers, liability of, 441. 

Inns of Court and Chancery, 16, 18. 
Inquests, coroners', 296. 

Institution to a benefice, 394. 
Interregnum, 184,243. 

Investiture of bishops, 380. 

Ireland, 82, 85. 



INDEX. 


543 


JERSEY, Isle of, 90. 

Jetsam, 288. 

Jews, exclusion of, 370. 

morriages of, 461. 

Joint-stock companies, .534 
Judges, 2G1. 

Judicial Committee, 225, 276. 

Jure divino^ right to the throne, 180. 
Justice, right to, 127. 

king the fountain of, 261. 

Justices of the peace, 344. 
jwwcr and duty of, 348,349. 

KINO, 179. 

a constituent part of Parliament, 139, 
256. 

can do no wrong, 239. 
councils of, 216. 
dignity of, 235. 
duties of, 228. 
expenditure of, 327, 328. 
fountain of justice, 261. 
fountain of honour, 265. 
head of the church, 274, 
prerogative of, 232. 
sovereignty of, 236. 
title of, 179. 
ubiquity of, 264. 

Knights, 409. 

of the shire, 164. 

Knight’s fee, 410, 416. 

Knighthood, 409. 

LA-BOUKERS, 413, 4.36. 
lAV'hea of the Crown, 241. * 

of infants, 495. 

Lancaster, county palatine of, 1U3,10.5. 
Land-tax, 302. 

I.atlics, 10.3. 

Law, its signification, 25. 
civil and canon, 9, 13, 63,66. 
common, 48. 
interpretation of, 43, 70. 
martial, 418. 
merchant, 59, 267. 
promulgation of, 31. 
statute, 68. 

Laws, how mode, 170. 
of Alfred, 49. 

of Edward the Confessor, 51. 
of England, countries subject to, 76. 
unwritten, 43. 

Lawyers, attempts to exclude, from Par¬ 
liament, 165. 

Lay corporations, 500. 

Legal memory, time of, 52. 

Legatino constitutions, 66. 


Legitimacy, 472. 

Letter-missive for electing a bishop, 382. 
Letters of mar^^ 252. 

Leviiical degrn^453. 

Liberty civil, 3, 112, 245. 

Licence, marriage, 461. 

wine, 284. 

Liege, 367. 

Lieutenant, Lord, 417. 

IJgan, 288. 

Ligcance, 367. 

Lighthouses, 259. 

Lineal descent of tlio Crown, 182. 
Littleton, 56, 57. 

Jjondon, customs of, 58, 59, 438. 

Lords, House of, 141, 153. 

Lords spiritual, 141. 

temporal, 142. 

Lunatic, 297. 

MADHOUSES, 299. 

Magistrates, 132, 33.3. 

Magna Charta, 114. 

Maintenance of children, 472, 484. 
of parents, 479. 
of suits, 440. 

Male line in descent of the Crown, 182. 
Malt-tax, 307. 

Man, Isle of, 88. 

Mandates, royal, to the judges, 128, 217. 
Marcliers, lords, 403. 

Market, how established, 270. 

towns, 101. 

Marines, 422. 

Maritime state, 426. 

Marque, letters of, 2.52. 

Marquesses, 403. 

Marriage, 451. 
clandestine, 455. 
disabilities afibeting, 452. 
royal, 211, 212. 

Martial courts, 419. 

Alartial law, 419, 42.5 
Master, and servant, 4.32. 
liability of, 441. 

Matritmmiiy divorce n 466. 

Mayor of boroughs, .525. 

Mayhem, 117. 

Measures, w*eights and, 270. 

Members of Parliament, 138. 
election of, 15.5. 
qualification of, 147, 162.. 

Memory, time of, legal, 52. 

Menial servants, 434. 

Menm ct t/ioro, divorce a, 466, 467. 
Mcrccn-lagd$ 50. 

Merclinuts, custom of, 59. 
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Merchants, foreign, 254. 

Merton, Parliament of, 13. 

Micel gemote, or grcajMuncU, 133,134. 
Military law, 423. 
offences, 420. ^ 

state, 414. 
tenures, 283. 
testaments, 425. 

Militia, 415. 

^ines, 290. 

labour in, 437. 

Minority, incidents of, 495. 

Monarchy, 35. 

not elective, but hereditary, 180. 
Money, 272. 

bills, 155, 173. 

Mortmain, statutes of, 509. 

Mother church, 99, 

Municipal corporations, 515, 524. 
Municipal law, 30. 

Mutilation, 117. 

Mutiny Act, 1.38, 421. 

NATIONAL DEirr, .321. 

Nations, law of, 29. 

Natural liberty, 112. 

bom subjects, 3G7, 372. 

Naturalization, 375. 

Nature, law of, 26. 

Navigation Acts, 427. 

Navy, 427. 

iVIe exeat regno^ 124, 260. 

Necessaries, liability for, 474. 

Negro, 114, 434. 

slavery abolished, 434. 

New Police Act, 352. 

Nobility, 142, 402. 
how created, 405. 
king, fountain of, 265. • 

Non compoe mentis, 298. 

Non oh.stante, 336. 

Non>claim of infants, 495. 

Non-residence of clergy, 305. 

Norman Conquest, 187. 

Normandy, grand coustwnU r of 90. 
Nurture, guanfian for, 487. 

OATH against bribery, 160. 
of allegiance, 397. 
of supremacy and abjuration, 368. 
Offices and pensions, duty on, 320. 

0!eron, laws^f, 426. 

Omnipotence of Parliament, 146. 

Option of archbishop, 383. 

Orders, holy, 302. 

Original contract of kinganii people, 107 
• 228. 


Overseers of the poor, 355. 

Outlawiy, 128. 

< 

PALATINE, counties, 103, 105. 
Pandects, 64. 

Papirian^Code, 64. 

Papists, children of, 475, 477. 
Pardoning, prerogative of, 263. 

Parent and child, 472. 

Parents, duties of, 472. 
powers of, 477. 

their consent to marriage, 455. 

Parish, 98. * 

cler^ 401. 

Parliament, 127. 
constituent parts of,'139. 
powetof, 146. 
privfl^es of, 149. 
laws of, 146, 
how prorogued, 17.5. 
how dissolved, 177. * 

session of, 175, 176. 
summons of, 135. 

Parliamndvm indoctvm, 165. 

Parsons and vicars, 387. 
how appointed, 392. 
powers and duties of, 395. 

Passports, 254. 

Patents of peerage, 406. 

Peace and war, right of making, 2.5 i. 
Peace, commission of, 345. 

conservation of, 344. 

Peeresses, 407, 

Peers, House of, 141. 
how created, 405. 
privileges of, 407. 
protests by, 154. 
proxies of, 154. « 

trial by, 407. 

Penal statutes, 71. 

Pensions, ccclcBiastical, 279. 
from the Crown, 164. 
duties on, 320. 

Pensioners excluded from luc House of 
Commons, 164. 

Perpetual curate, 399. 

■ Personal liberty, 121. 

security, 116. • 

Persons, rights of, 100. 

Petition of Bight, 11.5, 237. 

Petitioning, right of, 129. 

; Petty constables, 350. 

Placemen excluded from the House of 
Commons, 163. 

Pluralities, 396. 

I Pocket sherifih, 337. 
j Police, 352. 
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Political liberty, 113. 

Tights, 116, i;h>. 

Polygamy, 454. 

Polling at elections, IGd. 

Poor, 355. 

Law Amendment Act, 357. 
laws, history of, 355. 
settlement of the, .36.3. 

Portland, Isle of, 88. 

Ports and havens, 2.57. 

Pone aomitatURy 338. 

Post-offlcG duties, 315. 

Poundage, 309. * 

Power of the Crown, 243. 

Poynings* laws, 84. 

Preambles of statutes, 44. 

Prebendary, 386. 

Precedence, how settled, 266^ 
of royal family, 211. 
table of, 411. 

Precedents, authority of, 55. 

Precept of election to Parliament, 165, 
Pre-contract of marriage, 4.53. 
Pre-emption, 283. 

Prerogative, different kinds of, 234. 
limited, 127. 

review of its progress, 329. 
Presentation to benefices, 392. 
President of the Council, 221. 

Pressing of seamen, 428. 

Priest, 392. 

Primogeniture, 182. 

Prince of Wales, 76, 211. 

Princes of the blood royal, 212. 
Princess of Wales, 211. 

Princess royal, 211. 

Principal and agent, 443. 

Prisage^dOS. 

Private Act of Parliament, 68. 

property, right toy 125. 

Privateers, 253. 

Privilege of Parliament, 149. 

Privy Council, 213. 
purse, 327. 

ProcedewlOy writ of, .348. 

Prochein amify 492. 

Proclamations by the king, 2G4. 

of estrays, 292. 

Prodigals, 300. 

Profession of arms, 414, 
religious, 119. 

Profits of courts, 285* 

Promulgation of laws, 31. 

Property, right to private, 125. 
tax, 307. 

Prorogation of Parliament, 176. 
Prosecution by the Crown, 26*3. 

VOL. r. 


^ ^otection of children, 475. 

I of ambassadors, 247. 

^ Protector er regent, 242. 

< Protestant ^Sicccssion, 202, 203. 
Pr||^cc, 98. 

j Pi^^cial constitutions, 65. 

: Provisions, pax>al, 45. 

I Proxies in the House of Lords, 154. 
t Public Act of Parliament, 68. 
debt, 321. 

. Punishments, criminal, 119. 

Piirvcyan ce, 283. 

QUALIFICATION of electors to Parlia¬ 
ment, 156. 

of justices of the peace, 346. 
of members of Parliament, 147. 

I Quartering of soldiers, 419, 420. 

, Quays, 258. 

; Queen consort, 20G. 

I Anne’s bounty, 281. 
dowager, 211. 
husband of -the, 210. 

Quo warrantOy proceedings by, 514. 
Quorum clause in commissions, 346. 

RAILWAY Acts, 69, 533. 

Recall of subjects from abron<1, 260. 
Records, .54. 

Recorder, 526. 

Rector of a church, 388. 

Rectorial tithes, 301. 

! Reform Acts, 158, 160. 

; Refusal of a clerk, 393. 

I Regalia nnajora et niinoray 2.35. 

! Regent, 242. 

• Register of seamen, 429, 430. 
j Registrar of marriages, 461. 

Remedial part of a law, 41. 

* statute, 69. 

: Removal of poor, 365. 

Reports of adjudged coses, 55. 

' Representation in descent of the C'njwn, 

! 182, 188. 

' Reprisals, 2.52. 

' Reputation, prnfcclio)/of, 121. 

. Requests, Courts of, 227. 

! Residence of spiritual persons, 39.5. 

I Resignation, 385, 397. 

I Resistance, right of, 244. 

I Restitution of temporalities. 382. 
Restoration of 1660, 197^ 

Restraining statutes, 69. 

Revenue, extraordinary, .301. 

ordinary, 277. 

Revoluticm of 1688, 198 
Rhuddland, statute of, 77. 

2 N 





INDEX 


646 

Rider to a bill, 172. 

Ridings, ia3. 

Rights, Bill of, 115, 129. 

Roman Catholic parents, 477. 

Roman law, 64. 

Royal assent, 17.3. 
authority, 24,3, 276. 
dignity, 235. 
family, 206, 211. 
fish, 209, 286. 
forests, 284. 

Income, 326. 
mines, 290. 
perfection, 239. 
perpetuity, 243. 
prerogative, 232. 
revenue, 277. 
sovereignty, 236. 
ubiquity, 264. 

Rural dean, 387. 
deanery, 98. 

SAFE conducts, 253, 254. 

Salt duty, 314. 

Salvage, 289. 

Sark, Isle of, 90. 

Saxon laws, 48. 

Scandaium magnotum^ 408. 

Schire-men, 403. 

Schoolmaster, 478. 

Scotch peers, their election, 154. 

Scotland, 78. 

Scutages, 303. 

Se deJendcTuiOf homicide, 117. 

Seal of a corporation, 505. 

Sea-marks, 259. 

destroying them, 290. 

Seamen, 437. 

Secretaries of state, 333. 

Self-defence, 117. 

Septennial elections, 178. 

Seijcant-at-law, 17. 

Servants, 432. 

fires by negligence of, 442. 
in husbandry, 435. 
master answcrdole for, 441. 
menial, 434. 
wages of, 439. 
dismissal of, 435. 

Service, incidents of, 437. 

Session of Parliament, 175, 176. 

Settlement, Aqgof, 115, 201. 
of the poor, 358, 361. 

Sextons, 401. 

Sheriff, 103, 333. 
duties and powers, 337. 
officers, 339. 


Ships in distress, plundering, 288. 

Shipwrecks, 287. 

Shire, 103. ' 

Simony, 392, 398, 

Sinecure, 389. 

Sinking Fund, 325. 

' Slavery, 424, 432. 

Slaves, 114, 434. 

Small tithes, 391. 

Smoke farthings, 319. 

Smuggling, 311. 

Society, origin and nature of, *V1. 

Sodor and Man, bishopric of, 88, 98. 

Soldiers, 166, 414. 

Sovereign, his title, 179. 
his duties, 228. 
power, where lodged, 36. 

South Sea Wind, 325. 

Speaker of Houses of Parliament, 170. 

Special ballifi's, 339. 
constables, 351. 

Spiritual corporations, 500. 
lords, 141, 142. 
persons, 378. 

Stamp-duties, 317. 

Standard of coin, 274. 

of weights and measures, 270. 

Standing armies, 419, 420. 

Staple, 308. 

commodities, 308. 

Star-cliamber, Court of, 221. 

Statute, 68. 
equity of, 46. 
how passed, 170. 
law, 68. 

Statutes, construction, 70. 
how enrolled, 170. 
promulgation of, 174. ^ 

preambles of, 45. 
penal, how construed, 71. 
of mortmain, 509. 

Sterling, 274. 

Steward, 437. 

Study of the law, causes of its neglect, 10. 

Subsidies, ecclesiastical, 305. 
lay, 302. 

on exports and imports, 309. 

Succession to the Crown, history of, 185. 
duties, 318. 

Summons to Parliament, 135. 

Supersedeas, writ of, 348. 

Supplies, 302, 306. 

appropriation of, 321, 328. 

Supremacy, oath 148, 369. 

Supreme power, its right to legislate, 38. 
magistrates, 132. 

Surveyors of highways, 353. 
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SuB 0 ez» marriage of Duke of^ 215. 

Synods, 275. 

» 

TALLIAGE, 304. 

Tariff; 307. • 

Taxation by tho House of Commons, 154. 
principle of imposition of, 311. 

Taxes, 126, 301. 

annual amount, 321. 

Temporal peers, 142. 

Temporalities of bishops, 277. 
restitution of, 382. 

Tenths, ecclesiutical, 279. 
temporal, 302. 

Testamentary guardian, 489. 

Tegte of writs, 166. 

Thanct, Tsle oi; 88. 

Tithes, 388. 
extra>parochia1, 279. 

Tithing, 101. 

Title of Acts of Parliament, 172. 
to the Crown, 179, 

Tonnage, 309. 

Torture, 120. 

Town, 101. 

Trades, restrictions on exercise of, 437. 

Tradesmen, 413. 

Trading corporations, 526. 

Transportation, 124. 

Treasure-trove, 2i)0. 

Treaties, leagues, and alliances, 250. 

Triennial elections, 178. 

Parliaments, 138. 

Yrinoda necewtttUy 257. 

Tumultuous petitioning, 129. 

Tutor, 300, 478. 

UNDEII-SHERIFF, 339. 

Union of England and Scotland, 78. 
of Great Britain and Ireland, 82. 
of parishes, 360. 

UiuvcrHities, burgesses of, 159. 
courts of, 66. 
nature of, 19. 


\ACANCY of Throne, 198. 

Jlxcantia bona^ 290, 294, 

Valor benejiciorttm^ 280. 

Ventre intpieiendo^ writ <fe, 482. 

Ven^ $a merCf children in, 117. 

Vieff, 387. 

Vicarages, when established, 390. 
Vidames, 409. 

Vill, 101. 

Violating the Queen, 210, 211. 

Viscount, 404. 

Visitors of corporations, 511. 
powers of, 512. 

WAGES of members of Parliament, 159. 

of servants, 439. 

Waifs, 292, 

Wales, 76, 77. 

part of England, 82. 

Wapentakes, 102. 

War and peace, right of making, 251. 
War, Articles of, 420, 424. 

Ward by constables, 351. 

Warehousing system, 312. 

Warrant, 123. 

Watch, 351. 

Ways and means, Committee of, 302. 
Weights and measures, 270. 
Wcst-Saxon-lage, 50. 

Whales, royal ffsh, 209. 

Wharfs, 258. 

Wife, 451. 

Wight, Isle of, 88. 

Winchcster-mcasure, 270. 

Wine-licenccB, 284. 

Witenagemote, 133. 

Wreck, 46, 287, 289. 

Writ of election to Parliament, 165. 
of peerage, 406. 

YEAR and day, 288, 293. 

Year-books, 56. 

Yeomanry, 426. 

Yeomen of the guard, 413, 414. 

York, Archbishop of, 101, 411. 
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